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CCPR Response

CCPR is the national alliance of governing and representative bodies of sport
and recreation in the UK. Our 311 members represent 150,000 clubs across
the country and some 8 million regular participants. CCPR exists to promote
the role of sport and recreation in healthy and active lifestyles, to encourage a
policy and regulatory environment in which sport from grassroots through to
elite level can flourish, and to provide high quality services to help its
members to continually improve and progress.

CCPR provides these organisations with a single, independent voice ensuring
that their interests are represented and that they have the skills and capacity
to deliver high quality sport and recreation across the country.

In the context of this consultation, CCPR represents major spectator sports in
the UK whose national governing bodies own the property rights to sports.
Sport is offered through media packages on both television and internet; and
it is internet streaming that affects sport in this consultation. The bodies in our
membership who are most affected by content online include the Football
Association, England and Wales Cricket Board, English Rugby Union and the
World Snooker and Billiards Association.

CCPR welcomes the opportunity to contribute to the DG INFSO and DG
MARKT consultation on Creative Content in a European Digital Single Market:
Challenges for the Future. CCPR also works closely with the Sports Rights
Owners Coalition (SROC) to produce a united voice for sport and refers the
Commission to its submission for further detail on the effect of creative
content challenges to sport.

The Evolution of Technology & Content Markets

Sport has long been at the forefront of new technology, and in the digital age
this is no exception. The 2012 Olympics will see the use of 3D and Super HD
television, along with every hour of every sport available digitally and on-line.
This accounts for over 5,000 hours or in excess of 200 days of live,
continuous sport’. Likewise the internet is transforming the way consumers
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watch sport with most major sports events available live on the internet® and
media rights contracts becoming increasingly platform neutral.

With ever-improving technological advancements, the internet is posing both
challenges and opportunities for sport. As sport extends to a wider audience
through the internet, so too does the pirating of its events. Ukraine v England
became the first football match to be shown exclusively live on the internet in
the UK, with around 500,000 paying subscribers. Unfortunately the match was
watched by a similar number of viewers illegally watching pirated streams®.
Given the advance fee for watching the match was £4.99 (€4.50), this
amounts to a theft worth at least £2.5m (€2.25m).

This indeed highlights a huge difference between pirated sport and other
forms of media. The value of sport lies substantially in its live product;
whereas other media are far more under threat from pirating of recorded
media. The fact that piracy is only genuinely worthwhile for live or nearly live
sport, means only now, as technology improves, is sport coming under the
intense threat from internet piracy that the film and music industry have
encountered for some time.

As the threat to sport is fundamentally different to music and film, it is very
important that sport is included in discussions. The recent involvement by
sport through SROC in DG MARKT’s Stakeholders' dialogue on illegal up and
downloading has proved a very positive step, and sport hopes that future work
and consultations such as this one will refer explicitly to sport as a stakeholder
as it does with music, film, publishing and video games. As the challenges
facing sport are very different to other media, a broad-brush approach to
creative content will fail to hit the mark and provision for illegal live streaming
must be considered.

Why Does Internet Piracy Damage Sport?

The consultation document mentions the three main ?roups of the value
chain- consumers, commercial users and rights holders®. However, because
of the unique way sport is run, there is also a fourth element in sport’s value
chain- grassroots sport. In the UK the major sports sign up to CCPR’s
voluntary code which ensures that a minimum percentage of media rights is
invested by the sports rights owners directly into grassroots sport. This means
that the value of media rights, which is threatened by piracy, directly and
proportionally affects the funding of grassroots sport. The value of this
investment should not be underestimated, in fact the investment from football
alone through this scheme exceeds the total investment from the Department
of Culture Media and Sport of €170m per year®.
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The threat to sport from internet piracy is genuine. Football matches regularlg/
see illegal streams watched on hundreds of thousands computers per match®.
But the most pirated sport remains cricket. Here a study in 2009 showed
nearly 1000 dedicated websites showing illegally streamed cricket, over 200’
of these actually charged consumers to illegally watch the content. This could
be particularly damaging to a sport in the UK which receives over 80% of its
funding from selling its media rights; with over 90% of that coming from
international match sales. This funding has enabled them to implement the
£30m (€27) Chance to Shine project which, in 2008, saw 226,844 children
participate in the programme, involving 2,082 schools and 56,076 coaching
hours. More than 10,000 boys and girls have migrated from Chance to Shine
schools into clubs- and it is this virtuous circle of reinvestment in grassroots
sport which keeps sport alive across Europe.

Key Principles for Sport

The cultural and creative sectors account for 2.6% of the EU’s GDP and more
than 3% of the EU workforce®, however the sport sector contributes 3.7% of
EU GDP, and employment for 15 million people or 5.4% of the labour force®.
By the rationale given in the consultation paper that “European Policymakers
therefore have the responsibility to protect copyright, including in an evolving
economic and technological environment”'?, the sport sector should also be
protected in this developing policy stream. The sport sector is unlike any other
in Europe, with the grassroots sport sector relying on volunteers (over 90% of
sports clubs in the UK use volunteers'’) and investment in grassroots sport
heavily depending on the success of media rights sales at the professional
level as shown in the last section.

The Lisbon Treaty affords the European institutions a competence in sport for
the first time. The Treaty says “the Union shall contribute to the promotion of
European sporting issues, while taking account of the specific nature of
sport“'? and, while this does not mean (and in fact neither does sport want) an
exemption from EU law, it is hoped that the specificity of sport in the field of
creative content and the media which has been previously outlined by the
European institutions will be continued in the post-Lisbon era.

1. Solidarity mechanisms

The European sporting pyramid would struggle to function without the
solidarity mechanisms which allow sport rights owners to collectively sell their
rights and then redistribute the funds. In order to maintain equitable balance
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and encourage fair sporting competition, the leagues can redistribute media
funding as prize money much more equitably than if the large clubs defined
their own media contracts. In the German Bundesliga, for example, the top
team receives only twice the prize money as the bottom club, in the English
Premier League the redistribution ensures the Champions receive 1.65 times
the amount of the last placed team™®.

More important, perhaps, is the fact that the leagues and national governing
bodies do not have to distribute all the media revenue to the clubs. This
means substantial investment in grassroots sport is therefore made a
possibility. As previously mentioned, in the UK this process is formalised
through CCPR’s Code of Conduct which ensures a minimum percentage is
reinvested in grassroots sport.

CCPR welcomes the Commission’s reiteration of its support for such
mechanisms in the White Paper on Sport' and hopes that the principle
already established by the Commission will be formally recognised in the
discussions on content online.

2. Exclusivity

In 2003 the European Commission issued a competition decision concerning
UEFA’s selling of media rights which has since served as a template for
sports selling media rights. In this decision and others (e.g. Premier League'®,
Bundesliga'®) the Commission has explicity endorsed the notion of
exclusivity, stating that “UEFA’s joint selling arrangement provides the
consumer with the benefit of league focused media products from this pan-
European football club competition that is sold via a single point of sale and

which could not otherwise be produced and distributed equally efficiently”.”

In this case there are benefits for the consumer who does not have to
subscribe to a host of media suppliers to follow one competition, the media
supplier who can increase revenue from advertising, the advertisers who will
have a defined target demographic and sport which can improve revenue
through exclusivity. All these benefits are set out in more detail in the
Commission’s 2003 decision.

While the Commission decision backs exclusivity in the sense of economic
efficiency, the benefit to grassroots sport through solidarity mechanisms is
another major factor for the sporting world. Estimates suggest that the
exclusivity of media rights can add substantially'® to a contract and this value
correlates to a significant investment in grassroots sport.
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A clear European example of the advantage to grassroots sport from
exclusivity and collective selling is UEFA’s European Championships. Here,
the specific beneficiaries are often the smaller European countries and
grassroots sport. 60% of the media rights from the tournament are
redistributed to the national federations, with that money specifically ring-
fenced for grassroots projects'®. As this split is an equitable split, the smaller
European countries would be proportionally hurt much more if exclusivity were
to be prevented. CCPR hopes that exclusivity will continue to be supported by
the European Commission both with respect to television and on-line rights.

3. Territoriality

Sport is territorial by nature. National matches and competitions are watched
more fervently by those from the hosting or participating countries. This can
be seen at a glance from the list of designated events which can be
safeguarded for free-to-air television®. While the lists of course include major
world events like the Olympics, they serve as a clear demonstration that
sports events- from the Giro d'ltalia in Italy to the All-Ireland Senior Inter-
County Hurling Finals in Ireland- are principally of importance territorially; and
likewise their value and appeal differ across Europe.

This has clearly been shown by interrogating the viewing figures of sports
events. For example, through regression analysis of viewing figures in 54
countries in the six major football tournaments since 1998, it has been found
that broadcasts which involved a match in which the home country played
saw an extra 17.9% of the population watching the match.?’

This territorialism has been recognised by the Commission in its 2003 UEFA
decision in which it notes that “media rights to football events like the UEFA
Champions League are normally sold on a national basis. This is due to the
character of distribution, which is national due to national regulatory regimes,
language barriers, and cultural factors. The Commission therefore considers
the geographic scope of the upstream markets for the media rights to be
national”.?

The result is that sport has a very different value depending on the territory in
which it is being watched. It is important for both sport and Europe’s citizens
that sport is allowed to be sold to media organisations territorially. If this was
not the case, only the largest media empires in Europe would win contracts
and there is the possibility that smaller territories in which these organisations
did not operate would receive less choice.
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There is also precedent that live sport should be sold territorially as it is not a
tangible good, and therefore the principle of exhaustion should not apply. The
ECJ has ruled in Coditel | (or Le Boucher)® that there is a fundamental
distinction between public performance and the circulating of physical copies
and, while this ruling applied specifically to film, the same should hold true in
sport.

Key Issues from the Consultation Paper

1. Consumer Access

The consultation paper only mentions sport once. It states that in recent years
requests for information with regards to why sporting events are not available
in some territories have filtered in to the Commission and European
Parliament®*.

Positively, it should be noted that sport is addressing this issue through
embracing a new technological era. Sports’ media contracts are becoming
more and more platform neutral allowing (or in the case of some contracts
obliging) operators to provide on-line alternatives. Sport is also developing
platforms to supply territories in which there is no media rights holder; a few
examples are World Marathons®, International Tennis Federation®® and
Cricket Australia®” where you can now watch events on-line if no rights
holders exist in the territory.

The fact that such options are now available has been shown in DG MARKT
stakeholders' dialogue on illegal up and downloading?®. Sport welcomes this
opportunity to be actively involved in dialogue and believes discussion in this
forum is important to clarify the current legal offers and to take positive steps
forward in creating consumer access models which benefit both consumer
and industry.

As highlighted previously, exclusivity of the sale of media rights in sport is vital
for the funding of sport across Europe. The consultation states “that the
private copying exception appears too broad. In these circumstances, policy
could take a more focused approach, examining each type of exception
individually and stating clearly what policy aim is furthered by harmonising an
exception and making it mandatory in all Member States.”® The idea that the
policy should take a focused approach is welcomed, as stated in the White
Paper on Sport where the goal of solidarity mechanisms is linked directly to
collective selling as a policy outcome; “sports media rights, such mechanisms
can take the form of a system of collective selling of media rights or,
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alternatively, of a system of individual selling by clubs, in both cases linked to
a robust solidarity mechanism.”*°

As also previously shown, the value of sports property rights is substantially in
live or near live reproduction, therefore private copying of legally obtained
media®', orphaned works® or research and training® has limited affect on
sport. This goes to show that a one-size-fits all approach to content on-line
will not help all the creative industries, and nuanced exemptions are likely to
be required for each creative industry.

The consultation also notes that “Community rules on copyright have
harmonised the scope and tenor of the exclusive rights without, however,
providing clear boundaries for these rights by means of uniform exceptions.
This is indeed a state of affairs that should not persist in a truly integrated
internal market.”®* In terms of exclusivity, the sports sector is content that the
2003 decision by the Commission®® (as highlighted previously) provides clear
boundaries for exclusivity. Sport also notes that, due to the territorial nature of
sport as highlighted in the Commission Decision and through academic
research, a truly integrated market in sports rights is highly unlikely- the value
of a single match across Europe, unlike a single film, will never be the same
and a truly integrated market will not exist.

2. Commercial users’ access

With respect to commercial users’ access, due to the territoriality of sport, a
move towards a multi-territory licence would not be in the best interest of
either sport or consumer. Territoriality affords the consumer a superior
product that focuses on specific needs. Live sport requires commentary,
interview and expert analysis for a complete product; which, for the
consumer’s benefit, is done in their mother tongue. This requirement is simply
not needed in recorded media such as film and music and the difference
between the creative media should once more be noted in any legislation.

A pan-European product would serve to damage the important cultural nature
of sport and any interpretation of the Audio Media Services Directive which
would “imply that once an online service is licensed in one EU territory, for
example the territory with which the service provider is most closely linked,
then this licence would cover all Community territories”® would detrimentally
affect the product for the consumer (as outlined in the Commission’s 2003
decision) and the ability of sport to self-fund its grassroots arm through media

% DG CULTURE (2007) White Paper on Sport: Action Point A48

% DG INFSO and DG MARKT (2009) Creative Content in a European Digital Single Market: Challenges for the
Future. Page 15 Paragraph 2

% DG INFSO and DG MARKT (2009) Creative Content in a European Digital Single Market: Challenges for the
Future. Page 14 Paragraph 5

% DG INFSO and DG MARKT (2009) Creative Content in a European Digital Single Market: Challenges for the
Future. Page 15 Paragraph 2

% DG INFSO and DG MARKT (2009) Creative Content in a European Digital Single Market: Challenges for the
Future. Page 15 Paragraph 1

% European Commission (2003) COMMISSION DECISION of 23 July 2003 relating to a proceeding pursuant to
Article 81 of the EC Treaty and Article 53 of the EEA Agreement (COMP/C.2-37.398 —Joint selling of the commercial
rights of the UEFA Champions League)

% DG INFSO and DG MARKT (2009) Creative Content in a European Digital Single Market: Challenges for the
Future. Page 17 Paragraph 4



rights. Because of the benefits of territorialised licensing in sport, sport
recognises the need to encrypt satellite signals under the Satellite and Cable
Directive®” and the need for rights holders supplying their product over the
internet to geo-block their sites to mutually protect their fellow European rights
holders. Without territoriality, the threat is that only the largest providers would
be able to afford sport rights to such an extensive market as a pan-European
one, limiting the field to a small number of quasi-monopolies.

Instead of creating pan-European licences®, sport should be encouraged to
provide sport in all territories and, where no commercial arrangement can be
found, the internet provides an affordable opportunity for sport to provide its
product cheaply and effectively. Sport continues to develop legal offers on-line
with its rights holding partners be it through “feels-like-free” sponsored
websites giving free access such as Formula One on commercial sites such
as RTL, “a-la-carte” sites such as UEFA or the International Rugby Board
where matches are bought individually or “all-you-can-eat™° versions such as
the Sky-player for Premier League Football or the International Tennis
Federation where a whole season can be bought. The models above are all
viable business models and should all be available for rights holders and
sports to take sport into a new era of on-line viewing.

To this end sport supports the traditional copyright model outlined in the
consultation which “implies that the owner of a particular copyright (be it a
sound recording, a film or a book) would license his property to a user of his
choice for use in territories of his choice”.*' Sport should also be included in
this definition, as it should in many sections of the consultation. Sport
welcomes the recognition in the paper that different content have different
needs where the consultation correctly points out*? that the “ownership of
rights in musical compositions, audiovisual works and books is substantially
different and each would require different solutions”, but again sport asks to
be explicitly involved in the consultation process and wish to be involved in “a
debate on how to consolidate the often fragmented ownership of rights in
musical works [which] might lead to some welcome clarification.”*
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3. Protection of rights holders

As this paper has shown, the protection of sports rights owners’ property
rights is paramount to the European sporting model and redistribution of funds
through collective selling. Once more, it should be emphasised that the needs
of the different creative industries of film, music, literature, gaming and sport
cannot be covered by general legislative action, and all stakeholders need to
be involved in consultation.

It is very much hoped that the future of creative content on-line will indeed
prove that “easier access to creative content will have to be combined with
adequate protection of rightholders.”* Sport has a substantial variety of legal
on-line offers, but illegal live-streaming of sport threatens to undermine the
value of media rights. Technical measures such as notification of rights from
Internet Service Providers or the possible restriction (or in extreme cases
even suspension) of services are needed. While legal action must only be
taken as a very last resort and, in that instance, targeting websites not
individuals is preferred, a credible legal threat is needed to help act against
piracy. The fight against internet piracy cannot be won in a legal vacuum and
credible threats must exist to prevent pirating.

Conclusion

Sport is the biggest social movement in Europe, with over 300 million
European regularly participating in sport®. CCPR asks the European
institutions to recognise the cultural needs of the people of Europe with
respect to sport, and note that the solidarity mechanisms supported in the
European Commission’s White Paper on Sport enable sport to help self-fund
grassroots sport. This reinvestment in grassroots sport is only available
through derogations already made by the European Commission in terms of
exclusivity, territoriality and collective selling. CCPR asks the European
institutions, in the light of the new competence in sport in the Lisbon Treaty
which instructs the institutions to respect the specific nature of sport, to do just
that and to continue to transfer these specific areas to new technological
areas when defining content on-line in order to fully protect sport rights
owners’ property rights.

CCPR welcomes the opportunity to respond to this consultation, and would be
happy to follow up on any issues that arise from this response.

James MacDougall
European Policy Officer
18 December 2009
jmacdougall@ccpr.org.uk
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