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ARTISJUS’s Submission 

to the Consultation on Creative Content in a European Digital Single Market: Challenges for the Future 

(Reflection Document of DG INFSO and DG MARKT of 22 October 2009) 

 

 

Society ARTISJUS Hungarian Bureau for the Protection of Authors’ Rights is the Hungarian collective 

management organisation representing the copyright of more than 5000 Hungarian authors, composers 

and music publishers as well as of more than 80 foreign collective management organizations in non-

dramatical musical and literary works. Artisjus is a member of CISAC, BIEM and GESAC. Artisjus welcomes 

the opportunity to express its views on the issues raised in the Reflection Document published on 22 

October 2009.  

 

1. General Remarks 

We think that the two main reasons of the weak offer on and the non-profitability of the legalized internet 

music service market and, therefore, of the general lack of serious musical royalty payments are  

- the business approach of the market players (rightholders and content providers) which have not 

yet produced services which could live up to the expectations of the consumers; and 

- the mass file-sharing and the internet piracy.  

 

The situation cannot be substantially improved without dealing with the two issues at the very same time. 

Today, the unlicensed online uses cannot be controlled, hindered or blocked because of legal (restricted 

legal liability of the ISPs, data protection etc.), sociological and political reasons. Any improvement on the 

supply side of rights in music would be futile without curing this basic weakness.  

On the other hand however, it is also futile to fight against piracy, if the consumers cannot turn to 

affordable, high quality legal content services. That is why we cannot concentrate only on one of these 

reasons to solve the problem. 

 

We would like to draw the Commission’s attention also to the fact that the consumers located in Eastern 

members of the EU have much less money in their pockets than Western consumers. Today, when the 

legal situation regarding providers’ liability and fragmented rights management is the same around 

Europe, there are much less (if any) legal musical and audiovisual content services in the Eastern part of 

the Union, while there are always several choices available for the West. It is vital therefore to explore the 

reasons for this difference, and special attention is needed on how is it possible to reach that Eastern 

consumers also have an access to high quality services on affordable prices.  

 

2. The Availability of Legal Music Offers and Licensing of Online Use 

The Commission, in its Reflection Document, identifies several main areas where action could be 

envisaged to create more legal online music services in Europe: 

      -    The Aggregation of Reproduction and Making Available Rights; 

- The Aggregation of the Rights of Copyright Holders and Neighbouring Rights holders in a Single 

Licence; 

- The Improvement of Ownership and Licence Information; 

- Collective Management of Online Rights and Territoriality of Copyright; 
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- Alternative Remuneration Systems; 

- Equitable Remuneration for Online Uses. 

 

The Aggregation of the Reproduction and the Making Available Rights and the Aggregation of the Rights of 

Copyright Holders and Neighbouring Rights holders in a Single Licence 

 

The Commission proposes, in order to facilitate the clearance of rights for online exploitations to 

aggregate the reproduction and the making available rights or even all the rights – copyright and related 

rights – in the same recording. If this is meant to create a single substantial right, this would need the 

renegotiation of the WCT and WPPT Treaties and of the Infosoc. Directive.  

 

Art. 8 of WCT is just an “umbrella solution”: the signatories of the Treaty are allowed to transpose the new 

“making available right” into their internal legal system as a communication to the public right or, instead 

if it, as any other kind of exclusive right. The EU Infosoc. Directive took over Art. 8 WCT nearly word by 

word, so it remained an “umbrella regulation” in the Union as well. Several member states understand the 

right of making available as a public performance right basically, others, like e.g. Hungary in Art. 26(8) CA, 

interpret this as a right of communication to the public in their statutes. The role of the mechanical rights 

is, as opposed to the legal situation in the USA, just secondary. As a substantial part of the musical 

repertoire used by European music service providers is owned by US American right owners, it is of great 

importance that the existence of the public performance (communication) right in the licensing of some 

online services is doubtful under the US Copyright Act. Consequence: the aggregation of rights in the USA 

– apparently the example for the Commission – is not a “real” aggregation in terms of the Reflection Paper 

but the licensor relies there on the “doctrine” that some download-type online uses do not imply 

communication to the public at all.  

 

The Improvement of Ownership and Licence Information 

 

The Commission suggests improving information on the ownership of rights and licensing. Two options are 

considered by the Commission, the creation of a central repository, or the obligation for collective 

management societies to make available a list of their repertoire. 

 

In addition to GESAC’s submissions to this point, we draw the attention to the requirement that any 

possible obligations or voluntary commitments in this respect should be equal and balanced to all kinds of 

licensors, including the international music publishers as well. A repository or a list of repertory would 

have to include the non-European works as well. 

 

Collective Management of Online Rights and Territoriality of Copyright 

 

We believe that one direction of the way forward is to create high quality and affordable online services. 

An obstacle to this is the fragmented nature of rights management in certain areas. Artisjus would thus be 

in favour of the extended or mandatory collective management as a possible option. Let us mention that 

the Hungarian Copyright Act provided for mandatory collective management of online rights from 1999 

through May, 1 2004. At the time of the adherence to the EU, the Hungarian legislator amended the 



 
  

 
 

 

Artisjus Magyar Szerzıi Jogvédı Iroda Egyesület � H-1016 Budapest, Mészáros utca 15-17., Hungary � www.artisjus.hu � info@artisjus.com 

 
 

mandatory collective management to extended collective management referring to the WIPO treaties and 

the Infosoc. Directive.  We believe that the limitation of authors’ exclusive right by mandatory collective 

management in a field, where individual licensing is practically impossible save for a few major holders of 

huge repertoires, and besides leads to a fragmentation of repertoires and licensing chaos, is  justified and 

serves the interest of users and right holders as well. 

 

But we emphasize again that steps have to be taken into the other direction (improved enforcement) as 

well. The extended nature of the collective management will not in itself give an advantage enough 

against competitive illegal mass uses.  

 

The Reflection Document also mentions, under the title “collective management generally”, a possible 

extension of the scope of the 1993 Satellite and Cable Directive to the online use of audiovisual content.  

 

It is dogmatically difficult to imagine a “place of use solution” which would be restricted to a special way 

of exercise of rights and to a special work category. Apart from that, the special (regional) definition of the 

place of use of the act of making available could not have the desired result. The Satellite and Cable 

Directive does not hinder either the film distributors to territorially restrict their broadcasting licenses. 

This practice is also based on Preamble 16 of the Directive. Should a new legislation exclude the 

application of this principle of the Preamble 17 and, at the same, the obligation to take into account the 

extent of use and the royalty level of the “downlink” (download) territory (see: Preamble 17), the rights 

holder would no longer be able to grant licences with a territorial scope other than EU-wide, thereby 

impeding the possibility to adjust licensing practices (and fees) to the needs of users, which would be 

obliged to acquire (and pay for) EU-wide licences, even for exploitations intended to be regional or 

national in scope. The collective management societies would probably loose all their interests to give a 

representation right in their repertoire to any other European right manager. With other words: The 

“territorial fragmentation” would be replaced by an even more scattered “repertoire fragmentation”. 

 

 Finally, it is noteworthy, that the statement that “the principal rationale for domiciling licensor and 

licensee in one territory is to identify the relevant territory in which the multi-territorial licence can be 

obtained” clearly contradicts the basic philosophy of the earlier basic acts of the Commission 

(Communication of 2004, Online recommendation of 2005 and CISAC Decision of 2008). 

 

The Commission raises the possibility of the unification of  copyright in Europe by a regulation and also the 

idea of the creation of a copyright title with instant Community-wide effects. This title would co-exist with 

national copyright titles or be optional for the right owners.  

 

The legal basis of such a community title is doubtful. Article 97/A of the Rome Treaty as introduced by the 

Lisbon Treaty does not confer the power to the European Union to create a single copyright title. Even if it 

were possible, the outcome would be the same as described for the “Satellite and Cable Directive 

solution” above (replacement of the territorial fragmentation by the repertoire-fragmentation). Art. 5 (2) 

of the Berne Convention about the formality-free protection could be an obstacle to the “optional 

European copyright title”. 
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The Commission mentions another possible way to force a particular licence to be Europe-wide. This is the 

extension of the principle of exhaustion - thus far confined to the marketing of tangible products 

enshrining copyright protected works - to online uses. We share in this regard all the legal 

counterarguments and reservations submitted by GESAC and add our above consideration about the 

“repertoire fragmentation” replacing the territorial one. 

 

The Reflection Document cites the idea as well that “ISPs would owe rightholders a form of compensation 

for mass reproductions and dissemination of copyright protected works undertaken by consumers.” We as 

well could imagine a system where one would – supported by “HADOPI-type” strengthened enforcement 

rules -  convince the service providers (this would be again an attempt in the voluntary direction) to 

undertake to pay royalties on behalf of the consumers using internet instead of being exposed to repeated 

“notice and take down” and data supply claims. The service providers could shift this financial burden to 

the subscriber who, in order to mitigate this system, could opt out if they whished if they would commit 

themselves to strict control and sanctions in case of copyright infringement. The service provider might be 

remunerated for this cooperation by the right owners. This type of “global licensing agreements” would 

legalize the file sharing practices using the given service. Namely, it is not realistic to require 

compensation and, at the same time, maintain the legal risks for the user and the consumers. However, 

such a “global license” presupposes a complete representation right of the world repertoire. 

 

Finally, the Reflection Document enumerates the possibility of the introduction of an unwaivable right to 

equitable remuneration for the making available right of authors and performers. 

 

Artisjus, unlike the majority position of GESAC, is supportive of this solution. If the market fails to solve the 

problems, this seems to be the only way of valorization of the presently empty and unenforceable 

economic rights regarding internet use. The industry is losing time, and it is debatable how much more 

time should be given to market players to find a solution on their own. The compatibility of the 

introduction of this legal instrument with the present international copyright treaties needs a careful 

consideration. It is clear for us, that such a right would have to be EU-wide in territorial scope but its 

objective scope has to be restricted to rights in certain work categories. The allocation of the 

remuneration between the work categories and different groups of rightholders seems to require a 

legislative intervention as well. 

 

For all the above reasons, legislative changes on the content of substantial right, on the notion and place 

of use as well as the territorial scope of copyright will probably do little to improve the situation as regards 

multi-territory clearance of rights.  The introduction of an unwaivable right to equitable remuneration 

seems to be the only – narrow – way out of the present impasse, created to a great extent by the 

Commission itself.  

 

3. Withholding Tax Rules; Exceptions and Limitations; User Created Content and Web2.0 services 

 

We fully support the submission made by GESAC on these issues.  
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4. Governance and Transparency of Collective Management Societies 

The Reflection Document also suggests that measures on governance and transparency of collective 

management organisations be introduced. 

 

We reiterate the statements made by GESAC in this regard: many of the issues concerning governance and 

transparency have already been addressed at Community level by case-law and soft law. Strong and 

detailed state regulations already exist on collective management in several European member states (e.g. 

Germany, France, Austria, Hungary and Italy). Authors’ societies have gone beyond these established 

provisions by their obligatory Professional Rules within CISAC and by contractual international inter-

industry commitments. 

 

Artisjus would not object to standardize these rules in order to create equal 

- governmental control on accreditation, legal form, economic and cultural functions, 

- guarantees for rightowners, 

- legal certainty for users, 

- access to the World repertoire for consumers, 

- working conditions of the collective management organizations. 

 

The legislation should be guided by the principles expressed in this regard by the European Parliament in 

its 2004 Resolution and subsequent pertinent actions. 

 

Budapest, 21
st

 December, 2009 

 

 

 

 
  Dr. András SZINGER 

     General Director 

 


