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Comment on the EK notification regarding creative online contents on the domestic market 
 
In principle, the approach of the EU commission to examine the copyright and competitive 
environment for the new digital offers in the audio-visual area should be welcomed. 
The selected basic principle of transparency of offers and compability in view of used formats and 
copy safety measures as well as the neutral competition in view of the used hardware in the 
interest of making the offers more interesting and widespread, a principle still in development in 
Europe compared to the US market, is commendable.  
 
The communication of the EU commission is directed at four challenges that are a prerequisite for 
any action on EU level. 

- the availability of creative contents; the lack thereof and the lack of active licensing 
policies is a hindrance for the development of this market; 

- multi-territorial licences; the lack thereof prevents online provider to fully benefit from the 
market potential within the EU; 

- inter-operability and transparency of DRM-systems, since it has just been shown that from 
the viewpoint of the EU the need for legal regulations regarding transparency, inter-
operability and consumer information is needed; 

- relationship to piracy. 
 
However, the recommendation of the EU commission in relation to the exercise of collective rights 
in the online music market already indicates that the commission rather focuses on a competitive-
economic approach as opposed to a copyright approach that considers the special situation of 
cultural industries. This should already be pointed out at this stage, and I refer to the notification 
of the European Parliament/Ruth Hieronymi/member of the European Parliament titled „Cultural 
Diversity – an Obstacle to the EU Single Market?“ published on 7 February 2008 (see annex). Rightly 
so, Ms. Hieronymi points out that audio-visual contents are a hybrid between cultural and economic 
goods and any administration of justice in this area constitutes a careful balance between the 
cultural and the economic dimension. In consequence, Hieronymi criticises the dominant economic 
approach in view of the existing problem saying: „If cultural diversity were to fall more and more 
under commercial law, the legal framework for the protection of cultural diversity will be regarded 
more and more as an obstacle to the single market“. 
Further, Ruth Hieronymi refers to the „UNESO Convention on the protection and promotion of the 
diversity of cultural expressions“, which, by the way, has already been ratified in Austria and is 
therefore binding. It is expressively stated here that in case that cultural diversity is not being 
protected with an adequate legal framework within the EU and national law, the reduction of 
cultural values will become more and more evident. It is questionable if such development 
corresponds to the aforementioned UNESCO convention.  
In regard to the legal status of above-mentioned UNESCO convention, I refer to the response by 
culture commissioner Jan Figel, quoted in aforementioned letter from Ms. Hieronymi. It states that 
the EU is obliged to implement and apply the UNESCO convention in all cases that are within the 
scope thereof. 
Despite this position, on3 January 2008 the commission has published its communication on 
„Creative Content Online in the Single Market“, which also includes creative contents such as audio-
visual online media (film, TV, music and radio). The communication addresses important facts 
relevant to copyright, namely digital rights management and „piracy“, but it is „not acceptable“ 
(Hieronymi), that obviously no measure necessary to “respect cultural diversity as such.“ The latter, 
just like the applicability of the UNESCO convention, are not even mentioned.  
 
It is not acceptable that the EU commission increasingly advocates distinguishing between “classic” 
analogue usage levels and digital usages and arguing the alleged hindrances exclusively with the 
copyright principle based on territoriality and the suspected hindrances for international markets. . 
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Interest of the creative people entitled to copyrights and industrial rights are played against 
consumers, (legal and illegal) downloaders and the Internet service provider/telecommunications 
companies. Because the developing world of new digital media urgently needs more creative 
contents, the undermining of the rights of those creating such content in the opposite – less 
contents, less incentives for creatives.  
 
The professional association of the audiovisions and film industry therefore welcomes the 
opportunity to respond to the consultation included into the communication and refers to already 
existing statements of international film producers and rental associations. Te importance of the 
above-mentioned issue for the future development of the content industry is also underlined. 
 
 
In regard to the questions of the consultation: 
 
Zi.1: It is definitely the position of the film industry that digital rights management is a potential 
measure to protect contents of the online world, independently of the fact if it is the only measure 
and if, apart from the protective function it can also take over the function of compensating for 
licences. DRM should therefore be connected to or supplemented with currently used measures of 
licensing for distribution and publishing rights. 
 
Zi.2: Transparency for consumers and inter-operability – at least when it comes to the usability for 
hardware of different manufacturers – must continue to be the goal of the industry, as well as a 
means to increase the acceptance of consumers. 
 
Zi.3: Since currently a number of market models for the media industry have come into existence 
for which in many cases uniform economic models have not yet been established, it is unlike that it 
will be possible to reduce the complexity of the end-consumers in the short term. However, 
experience from the music online industry indicates that the market will self-regulate and find a 
solution. 
 
Zi.6: We do not think that it is necessary that parliament makes recommendations to promote or 
“enforce” multi-territorial licences. Multi-territorial licensing might be a practical solution for some 
areas, but it continues to be the market’s choice and the choice of those who dispose of such user 
rights. In many cases – especially in small markets – the multi-territorial licence will be too costly 
and the product not suitable for usage outside of its language area or is not promising in terms of 
turnover.   
 
Zi.7: It is not clear what the EU commission defines as “primary“ and „secondary“ multi-territorial 
markets here. Is a primary use the “traditional” cinema and TV use that is still subject to 
territoriality? And is the secondary use, according to the EU commission, any other “new” use such 
as VOD, streaming, NVOD, IP-TV etc.? It is a fact that the film industry – as opposed to the music 
industry – is more complex in its usages. Rights will not only be granted based on time or on a legal 
basis or guidelines for allowances (e.g. first cinema, then DVD, then Pay-TV, then Free-TV etc.), but 
also according to territories, technical usages etc., up to those rights that we would call secondary 
markets, e.g. rights on snippets and that will be reimbursed differently. This makes sense for a 
complex product as a film, because a usage is not economically practical across language 
boundaries or on any technical platform. Reducing the problem to the question if a licence may or 
even must be granted only for one or several or all countries is not viable for the film industry. It 
incurs further costs, since for a multi-territorial licence several language options must be offered 
for one film, which incurs additional costs, unlikely in case of multi-territorial usage of music 
product. It is also a fact that for example in the TV industry so-called secondary markets (mainly 
those that cross language barriers for additional usage in the area Free-TV) are poorly developed 
and the online use could open additional markets in the sense of the Long Tail Theory.    
 
Zi.8: The much-loved Long Tail Theory after the book by Paul Anderson with the same title is based 
on the assumption that in a digital world, where distribution costs are low and storage costs are 
practically inexistent, niche products that would not be offered in the analogue world due to 
profitability can be of relevance (system Ebay, Amazon). In principle, this is correct, because under 
the condition that the platforms are obliged to offer European works these works can be made 
available to a wider public. However, it is not admissible to link Long Tail with multi-territory 
licensing. In a Long Tail economy as well, many audio-visual productions will eventually be limited 
to their language area and will not be profitable in case of non-English contents, subtitling or 
dubbing, even in Long Tail economies. Undisputed, though, is that the variety of offers in the digital 
world enable a target-orientated approach in regard to consumer interests and therefore also 
constitutes an opportunity for niche markets and products. 
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Zi.9: See answer Zi.10. 
 
Zi.10: A voluntary agreement between Internet service providers and property rights holders in the 
sense of a code of conduct in order to guarantee attractive contents and consumer-friendly service 
on one hand and on the other hand provide adequate protection of the protected works is an 
absolute example for any other country, too.  
 
Zi.11: Does the EU commission seriously ask us if we think that locking doors in principle prevent 
theft? Yes, we do think so.  
 
 
Summary: 
 
I would like to summarize the statement of the film industry as follows, which corresponds to the 
summary of the coordinated opinions of the film associations on European level (see attachments): 
 
In its current form, the communication of the EU commission is not suitable for the needs of the 
audio-visual industries in a digital age. It is based primarily on perspectives of online content 
providers and does not sufficiently consider the interests of the creative industries, above all the 
copyright owners.  
 
Reference to similar and related areas of European policies such as the new Audiovisual Media 
Service Directive, and the „Communication on an European agenda for culture in a globalising 
world“, also considering e-commerce and copyright is not made. As a result the communication also 
ignores other objectives of European policies such as the promotion of cultural diversity, the 
development of a knowledge society and creativity. 
 
Responsibility of new platforms, e.g. the Internet service provider in their battle against piracy and 
the issue of consumer perception in regard to copyright is pictured one-sided to the detrimental of 
the copyright owners. Obviously the EUK is of the opinion that a consumer approach, namely to 
access contents as cheap as possible or free of charge the only consideration of the question and 
the payment of such content therefore is subject to the goodwill of the consumers, since the battle 
against piracy is in any case “already lost”.  The responsibility of ISPs to assist in the battle against 
piracy through respective obligation to information should continue to be a priority of EU politics. 
The French agreement between Internet and film industry is the right approach and exemplary for 
further agreements on national levels.  
 
An intervention through compulsory law in regard to multi-territory licences is therefore not 
necessary. It is sufficient, as currently practised, to leave it to the market participants, whereby 
bilateral or multilateral agreements between market participants should be preferred. The issue of 
digital rights management ca also be addressed perfectly on national level and is within the 
responsibility of the copyright owner.  
 
In principle, the FAF welcomes the existing models for the usage of audio-visual contents and the 
functioning systems that have been built for decades (collective and individual) and that consider 
the interests of all interested parties and lead them into new business models of the digital world 
appropriately. 
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