
 

 
 
 
 

 
 
 

ECSA response to the European Commission Questionnaire on 
Creative Content Online – Policy/Regulatory issues for consultation 
 
 
 
INTRODUCTION 

 
ECSA, the European Composer and Songwriter Alliance, represents 35 represents 
35 organisations of Composers and Songwriters in 23 European countries and is the 
voice of composers and songwriters at a European level. 
 
ECSA thanks the Commission for its initiative of concerning creative content online 
but has a certain number of critical observations about the proposal which we think 
can bring to confusion as concerns its relations with the previous 2005 
Recommendation on music online.  
 
First of all and preliminarily we think that there is no need to adopt binding rules as 
concerns the issues treated by draft Communication and that the previous 
intervention of the Commission in 2005 has proven to have been very negative on 
the Market as it altered the fragile equilibrium strenuously built up to then by the 
different stakeholders.  
 
Secondly, we think that treating music and audiovisual contents on line in two 
different instruments is not the appropriate way to proceed as nowadays the 
distinction between music and audiovisual is very fragile if not artificial.  
 
Finally, we regret the total absence of any reference in the draft to the need to 
preserve European cultural diversity and to UNESCO Convention, according to the 
answer given to Mrs Ruth Hieronymi written question (P-5554/07) on the legal status 
of the UNESCO-Convention by Commissioner for Culture Ján Figel last 3 December 
2007:  
 

".....The Community is duty-bound to implement the UNESCO Convention 

when exercising the competences it enjoys in policy areas which are covered 

by the Convention. According to Annex 1(b) to the Council Decision, these 

areas are: ..... free movement of goods, persons, services and capital, 

competition, and the internal market, including intellectual property...."; 
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Therefore we esteem that any future legislation on creative content online needs 
respect the delicate balance between cultural and economic requirements.  
 
 
Digital Rights Management 
 
Firstly may we offer a general observation regarding music composers/authors. 
Composers create ideas, which hopefully can be exploited, interpreted and give 
pleasure to consumers over a long period of time. Revenues provide an incentive for 
further creativity and can come sooner or later. The composer wants his/her works 
therefore to be available in as many different forms and channels as possible, and to 
be paid a reasonable remuneration from any who profit from the use. 
 
This means that any DRM applications which limit the availability of works, either in 
time or via different hardware/software systems, have to be viewed with much 
suspicion and doubt. The composers support any measures which make it easier for 
consumers to discover, and enjoy the widest possible range of cultural diversity, 
whilst providing consumers or others in the business chain the ability to pay for such 
usage. Today’s licensing systems (or absence of such systems) and technical 
restrictions do not satisfy such goals.  
 
An overall conclusion of almost a decade of experimenting with DRM systems in the 
digital environment is that consumers totally reject highly intrusive DRM systems that 
entail Draconian degrees of control over what they can or cannot do.  
 
DRM started primarily as a controlling mechanism, fostering dreams amongst 
particularly large copyright holders of being able to control how, when, how often, for 
how long, with whom, on which machine etc. consumers can enjoy audio and 
audiovisual materials. The shift now is towards viewing DRM as a non-intrusive tool 
for studying aggregate data on usage for the purpose of fairly distributing revenues to 
rights holders. 
 
Composers welcome this shift since it should provide a better potential for the 
general public to enjoy a range of choice which is as wide as possible. Composers 
also believe this is essential for the uninhibited development of creative activity in the 
European Union member states.  
 
Finally, ECSA believes that it essential that the current systems of private copying 
remunerations should remain in place as according with the 2001 Directive for every 
act of copy, independently from the source, there should be a remuneration in favour 
of rightholders. At the moment, in fact the Commission is launching a parallel 
initiative on private copying remuneration systems which we are very worried about.  
 
 
1) Do you agree that fostering the adoption of interoperable DRM systems 
should support the development of online creative content services in the 
Internal Market? What are the main obstacles to fully interoperable DRM 
systems? Which commendable practices do you identify as regards DRM 
interoperability?  
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In a general way, we esteem that the interoperability of DRMs must be encouraged 
as beneficial for all the stakeholders involved specially for the consumers. Although 
the current state of the digital market is highly fragmented with different systems in 
place that are mutually incompatible, we are of the opinion that any future 
developments in the field of DRM will have to consider the issue of interoperability as 
a priority. We believe that open standards represent the most appropriate way to 
ensure acceptance of DRM systems for all the stakeholders involved including 
content creators, users and consumers. 
ECSA believes that all stakeholders should be involved in the development DRMs. 
Such systems should respect and promote public interest objectives such as 
pluralism and cultural diversity. 
 
2) Do you agree that consumer information with regard to interoperability and 
personal data protection features of DRM systems should be improved? What 
could be, in your opinion, the most appropriate means and procedures to 
improve consumers' information in respect of DRM systems? Which 
commendable practices would you identify as regards labelling of digital 
products and services? 
 
Easily understandable information for the consumer is much needed. Also, it should 
be ensured, that DRMs are not permitted to trespass on the personal domain of the 
consumer. The immediate improvement of information for the customer could best be 
secured by posing demands upon the industry to facilitate this within a short time 
frame, and if this does not occur, to take up legal measures to enforce this.                              
As far as labelling of creative content is concerned, technical methods of labeling any 
product or service are being developed at the moment, and of course it is important 
to find one universal way to label any piece of content, regardless how many classes 
of rightholders or other important information regarding the granted license or other 
matters the piece may contain. 
 
 
3) Do you agree that reducing the complexity and enhancing the legibility of 
end-user licence agreements (EULAs) would support the development of 
online creative content services in the Internal Market? Which recommendable 
practices do you identify as regards EULAs? Do you identify any particular 
issue related to EULAs that needs to be addressed? 
 
Most certainly. The consumer has the right to know in simple terms exactly which 
rights he has acquired and which not. User-friendliness is a must in setting up the 
terms for the licensing of creative content, and short of commercial exploitation of the 
content the EULAs should be free of narrow restrictions. On the other hand, a 
reasonable fee for the extensive grant of rights should be settled and be distributed 
to the relevant groups of potential rightholders. A particular issue related to EULAs is 
the fact that an end-user can choose between several Internet Service Providers 
when it comes to sign an agreement. But this should not bear any effect upon the fee 
that is due to the rightholders. The competition between ISPs never should include 
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the rightholder´s share, which should be fixed, either through negotiation between the 
involved parties or through a tribunal of some sort. 
 
 
4) Do you agree that alternative dispute resolution mechanisms in relation to 
the application and administration of DRM systems would enhance consumers' 
confidence in new products and services? Which commendable practices do 
you identify in that respect? 
 
This question should be answered by consumers’ organisations.  
 
However, we believe that arbitration is not recommendable as an alternative dispute 
resolution mechanism. Although fast, it is very costly and will not enhance the 
consumers’ confidence. Most if not all EU countries already have provisions for 
dispute resolutions in their national laws as far as authors´ rights or copyright is 
concerned, and it seems natural to extend these also to cover creative content. 

 
5) Do you agree that ensuring a non-discriminatory access (for instance for 
SMEs) to DRM solutions is needed to preserve and foster competition on the 
market for digital content distribution? 
 
Yes, it is very important. 
 
 
Multi-territory rights licensing  
 
Composers understand and appreciate the desire of the Commission to remove 
barriers to simple multi-territorial licensing systems in the Union. The 
Recommendation adopted in 2005 so far, however, seem to have caused more 
confusion than simplification. This is because of the high degree of concentration of 
ownership in the media industry. Four major publishers and four major record 
companies, often with close ties within conglomerates, control up to 80% of all 
publishing and recording rights. Encouraging individual composers to move their on-
line rights to one of a few large European collecting societies is not a practical 
proposal. It is only easy in the case of the major publishers with their control over 
huge swathes of primarily Anglo-American rights. 
 
As a result of the “On-line Recommendations” from the Commission (via DG Market), 
major publishers are now claiming the rights to authorise Collecting Societies of their 
choice to license “shares of songs” when they license on-line rights. The EMI Celas 
initiative (with the PRS and GEMA) is but one such example. This could create 
potential havoc in the collecting societies’ traditional system of blanket licensing. It is 
particularly unsuitable for heavy users of the widest possible range of music, e.g. 
broadcasters. 
 
The number of rights holders and their relationships is on the increase. More and 
more musical works have “split copyrights”, i.e. more than one publisher is involved 
with a share of the work. Many works have several composers and several 
publishers. This makes it harder and harder for users to identify all rights holders in a 
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work. It could also offer unhealthy new business opportunities for publishers acting as 
“copyright trolls”, i.e. those who buy up rights without any intention of actively 
exploiting or promoting them, but wait until they are used by someone who is not 
aware of all the different rights holders (and maybe did not seek the permission of all 
parties), and then sue or use some other means to claim remuneration.  
 
Competition Law does not seem to have solved the problems of vertically integrated 
media conglomerates (note the Sony-BMG record company merger). The 
Commission writes in the Communication: “The application of competition law can in 
some cases remedy abuse relating to exploitation or the bundling or rights”.  We are 
not convinced that this ability has been strong enough. Instead composers 
recommend a regime whereby producers and publishers which cannot 
demonstrate active exploitation/promotion of works which are over three years 
old should be forced to return those rights to the creators involved should 
those creators so desire. 
 
 
6) Do you agree that the issue of multi-territory rights licensing must be 
addressed by means of a Recommendation of the European Parliament and the 
Council?  
 
We strongly believe that the existing system of reciprocal agreements should be 
preserved and maintained as it is ensures that the users without discrimination can 
have access to a world-wide repertoire and make it possible a better protection for 
the rightholders in the respect of the cultural diversity and fair competition within the 
Internal Market. In this sense we fully support the position of the EP as expressed in 
the Lévai Report contained in the report of the Legal Committee of the European 
Parliament according to which «…whereas, in order to maintain a one-stop-shop, the 
existing system of reciprocal collection of royalties should be preserved, in 
combination with a degree of protection of right-holders to avoid downward pressure 
on revenues...» and that that “national CRMs should continue to play an important 
role in providing support for the promotion of cultural diversity, creativity and local 
repertoires“ 
 
We would also like to draw the Commission attention that it is important to avoid the 
risk of the centralisation of the market and repertoires in the hands of a few CMS and 
that the major rightholders, according to the 2005 Recommendation, could give their 
mandates to some CMS to collect their rights all over the world as this would lead to 
the weakening and consequent extinction of the smaller national CMS and would 
also damage the position of the minority repertoires and cultural diversity in Europe. 
 
 
7) What is in your view the most efficient way of fostering multi-territory rights 
licensing in the area of audiovisual works? Do you agree that a model of online 
licences based on the distinction between a primary and a secondary multi-
territory market can facilitate EU-wide or multi-territory licensing for the 
creative content you deal with? 
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We esteem that not binding rules should be introduced at European level and that 
the distinction between music and audiovisual content online is artificial. Therefore 
there should be the same treatment in order to avoid discriminations. 
 
It is very important that the different groups of rightholders unite and set up 
agreements as far as how to share the incoming fees. In our opinion, CRMs need to 
establish an international network like it already exists for musical works, which 
empowers each institution to license the whole world repertoire to any user, either for 
the national territory of for multi-territory purposes (pan-European licensing), the 
terms being uniform so that no competition on the fees for the exploitation  of the 
rightholders´ rights can occur between different parties  employing DRMs. It is 
paramount to be able to offer licenses tailored to the need of the individual user, so 
therefore it is a must to be able to offer both local as well as pan-European licenses. 
 
We would like to have a clarification about what is considered by the Commission a 
primary and a secondary market because there is no mention to such distinction 
neither in the Document accompanying the Communication nor in the 
Communication itself to that. 
 
 
8) Do you agree that business models based on the idea of selling less of 
more, as illustrated by the so-called "Long tail" theory, benefit from multi-
territory rights licences for back-catalogue works (for instance works more 
than two years old)?  
 
The “long tail” effect is already noticeable. It is a phenomenon that fosters cultural 
diversity.  
 
It is an advantage that the big wealth of back-catalogue works be made available and 
easily accessible on a multi-territory scale. However it is vital that the choice of how 
to licence should be controlled by the rightsholders and especially the creators of the 
works. 
 
It must also be clear also that the "Long tail" theory cannot substitute the Cultural 
Diversity promotion as it is done at the present time and under the principles taken 
into account by the Lévai report . 
 
 
Legal offers and piracy 
 
In a general way we think that content owners are investing a lot of energies in order 
to find a system which would remunerate rightholders and at the same time would be 
welcomed by consumers. The last weeks initiatives at different levels and in different 
countries to have portals where consumers can access a big repertoire for free and 
the content owners would be remunerated by the advertisement are just the most 
recent examples. 
 
One of the most recent examples is the Swedish CRM (Collective Rights 
Management) society, STIM recently announced an initiative to negotiate blanket 
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licence deals with ISPs, in order to make downloading legal via a monthly licence 
(reference: 
http://www.stim.se/stim/prod/stimv4eng.nsf/alldocuments/1D66451CBE1B0F81C125
73F4002E1CCC ). A similar initiative has been announced by the Songwriters 
Association of Canada (Reference:  http://www.songwriters.ca/studio/proposal.php  
and  http://www.thestar.com/entertainment/article/305082   
 
Such proposals do not entail a major upheaval of current legal provisions, since they 
rely on agreements between rights holders and users (ISPs and indirectly 
consumers). 
 
 
9) How can increased, effective stakeholder cooperation improve respect of 
copyright in the online environment?  
 
It is the duty of all advocates of cultural diversity to defend the authors´ rights (and 
copyright in those few European countries that unfortunately still haven´t got authors´ 
rights) and to improve the respect for the owners of the exploited creative content. 
This goes for the organs of the EU, the national governments, as well as the 
rightowners themselves. With the loyal support and help from the national and the 
European institutions the stakeholders need to take speedy action to construct a 
user-friendly, transparent system of management and of granting of licenses of 
creative content, and with a reasonable fee-policy, this will improve consumer respect 
and limit piracy. 
 
Yes we think that it can help even if it is also a question to educate the consumers 
from the youngest age to respect the intellectual property rights which are, as their 
name says, “a property” rights. Of course the stakeholders agreements and 
cooperation would be a good influence. 
 
 
10) Do you consider the Memorandum of Understanding, recently adopted in 
France, as an example to followed? 
 
Yes, we think that recent solutions as the Memorandum of Understanding adopted in 
France are certainly positive and should be a way forward in all EU countries.  
 
 
11) Do you consider that applying filtering measures would be an effective way 
to prevent online copyright infringements? 
 
Such systems can be useful. However, it is very important to balance the end-user´s 
interest in privacy and the stakeholders legitimate interests in some sort of control on 
the other  side. 
 
 
 
 
 

http://www.stim.se/stim/prod/stimv4eng.nsf/alldocuments/1D66451CBE1B0F81C12573F4002E1CCC
http://www.stim.se/stim/prod/stimv4eng.nsf/alldocuments/1D66451CBE1B0F81C12573F4002E1CCC
http://www.songwriters.ca/studio/proposal.php
http://www.thestar.com/entertainment/article/305082
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Please submit your comments by 29/02/2008 in electronic format. All submissions will be published on 
the Commission’s website if not requested otherwise. Contribution to be treated confidentially should 
indicate this at the top of the first page. Should you want to add a cover letter please do so in a 
separate document. In case your comments exceed four pages, please provide an executive 
summary. All submissions should be mailed to the functional mailbox of the Audiovisual and Media 
Policies Unit of the Directorate-General for Information 
Society and Media: avpolicy@ec.europa.eu. 
 
 
 

 


