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EXECUTIVE SUMMARY

1. This is the preliminary final report of the study entitled “Indicators for independence and
efficient functioning of audiovisual media services regulatory bodies for the purpose of en-
forcing the rules in the AVMS Directive” (SMART 2009/0001), which has been conducted
on behalf of the European Commission, following the Commission’s Invitation to Tender
dated May 16, 2009, published in the Official Journal 2009/S 94-134142. The study has
three general objectives: (1) A detailed legal description and analysis of the audiovisual
media services regulatory bodies in the Member States, in candidate and potential candi-
date countries of the European Union and the EFTA countries, as well as four non-
European countries; (2) an analysis of the effective implementation of the legal framework
in these countries; and (3) the identification of key characteristics constituting an inde-
pendent regulatory body in light of the AVMS Directive.

2. Various theoretical approaches on independent regulatory bodies and reasons for their es-
tablishment are unfolded in the study. It can be concluded that there have been and are a
number of arguments for separating the regulatory task from traditional public authorities
(e.g. governments) and market players. However, the independence and autonomy of these
regulatory bodies is seen to be associated with risks, which are usually minimalised by
number of counterbalancing measures, such as appropriate accountability mechanisms.

3. Regulatory theory already provides tools to frame independence and introduce helpful dis-
tinctions, such as the differentiation between formal and de facto (often also referred to as
“operational”, “informal” or “real”) independence. Moreover, it also contains references to
the fact that the notion of independence is linked to the efficient functioning of regulatory
bodies. All these different dimensions are taken into account in the functional working
definition of “independence” we use throughout this study:

A regulator is independent if its governance structure ensures that its decision-making
processes meet the normative requirements for which the independence of the regulator is
necessary.

4.  To map the regulator in a governance structure means to measure whether it is at arm’s
length from all relevant actors, especially in the political sphere (government, parliament,
other political forces), but also from the regulated industry and — although less likely to be
considered problematic — from third parties in civil society. Based on this concept, our
study is focussed on identifying and measuring factors that, on the one hand, reduce the in-
teraction distance from an actor (dependencers) or, on the other hand, enable the regulator
to keep distance (autonomisers).

5. The analysis of the institutional, regulatory and legal frameworks of the regulatory bodies
in the media sector (chapter 2) demonstrates the great variety of institutional and organisa-
tional set-ups in the different Member States. Although different development paths have
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been followed in Member States, the implementation and supervision of the rules in the
AVMS Directive are typically entrusted to an independent regulatory body that in many
cases has other media-related regulatory functions as well (e.g. publishing, transmission,
distribution).

The objective of our study was not to assess the actual level of independence of the regula-
tory bodies in the different countries we have examined, but rather to provide regulators,
Member States and the European institutions with a tool for the self-assessment of inde-
pendence and efficient functioning. The research team has done so by devising two
benchmarking tools, one for formal and one for de facto criteria, each consisting of a num-
ber of respective indicators that have been weighted and ranked according to the analytical
work done. The outcome is an assessment of the level of independence and of the efficient
functioning in five different dimensions: “status and powers”, “financial autonomy”,
“autonomy of decision-makers”, “knowledge” and ‘“accountability and transparency
mechanisms” (see Appendix).

In addition to the formal frameworks the study analyses the practical implementation and
effectiveness of institutional, regulatory and legal conditions within those regulatory bod-
ies (chapter 3). Despite the fact that there was only a limited participation in the survey, it
nevertheless delivered some interesting insights. While — generally speaking — the outcome
of this stakeholder-survey-based part of the study indicates a high level of de facto inde-
pendence among regulators, it also conveys the impression that there are some less obvious
relationships between indicators. One important outcome in this respect is that the percep-
tion of transparency is strongly connected with the perception of the regulator being impar-
tial in its decision-making. The same is true for the perception of the regulator having suf-
ficient resources to fulfil the task of implementation and supervision. Furthermore, our
work also indicates that there is at least a risk that structural changes in the regulatory sys-
tem could be (mis)used by political forces to influence the policy and/or decision practice
of a specific regulatory body (a risk which might have a ‘chilling’ effect not only on gov-
erning board members, but potentially even on staff members working for regulatory bod-
ies).

Theoretical analysis supported the assumption of the project team that mathematical meas-
ures of independence derived from indicators for formal as well as de facto independence
can only provide a certain degree of insight. Based on the analysis of practical implementa-
tion and effectiveness, eight countries were therefore chosen for in-depth analysis (chapter
3.5). The findings of those in-depth studies support the view that there are very subtle (and
quite difficult to “'measure’) ways to exert influence on regulators, especially for govern-
ments. In many countries, rather complex processes of nominating members of the highest
decision-making organ of a regulatory body can lead to an informal politicisation of the re-
spective decision-makers. Another reason why measuring de facto independence and effi-
cient functioning could become problematic, is the fact that sometimes measures that look
like an undue infringement of the independence of a regulator (e.g. the removal of a high
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official by the government), might in fact have contributed to its independence (e.g. a dis-
missal could have been a reaction to that individual exercising undue influence within the
regulatory body on behalf of a third party). In line with theoretical approaches, this part of
the study highlights the importance of the regulatory culture and demonstrates the limits of
applying a universal concept of independence.

Finally, the study identifies key characteristics of independent regulatory bodies in the
light of the objectives of the AVMS Directive. On this issue, our study has shown that the
AVMS Directive does not contain a strict formal obligation for the Member States to cre-
ate an independent regulatory body if one does not already exist. However, this does not
mean that there is no legal effect at all. Firstly, article 30 of the AVMS directive at least
explicitly requires the Member States to have their independent regulatory bodies play a
role in the obligation to collaborate with each other and with the European Commission.
Furthermore, the basic requirement of independence of AVMS-regulatory bodies could
find a broader legal basis in article 10 ECHR and article 288 para. 3 TFEU, especially
when read in connection with the objectives of the AVMS Directive. Based on these provi-
sions, Member States are obliged to put in place a regulatory framework that is structurally
capable of implementing the aims of the directive in an impartial manner. Impartiality in
this notion has to be effective against influences coming from the direction of the govern-
ment or other political actors, as well as against influences coming from the media sector.
To ensure this, a minimum requirement of independence is needed. Furthermore, article 30
AVMS, construed in the light of recital 94, highlights the long-term policy objective of
creating incentives for Member States to establish independent regulatory bodies to make
use of the advantages of those types of regulators, as described in the theoretical part of the
study.

Against this background, essential characteristics for regulatory bodies can be identified
that must be met when aiming to realise the AVMS objective of impartiality. As regards
status and powers, the risk that a regulator is insufficiently autonomous is high when there
is any other body or person other than a court that can, at its own discretion, overrule
and/or instruct in any of the case-specific decisions of the regulatory body. Furthermore,
the regulator must be equipped with powers by law that are binding for the regulatees be-
yond the status of mere recommendations, including sanctioning. While our study identi-
fies several advantages in legal and organisational separation of a regulatory body from the
state administration as well as from the regulatees, we also suggest that this can only be re-
garded as best practice, rather than a requirement. Adequate sanctioning powers are essen-
tial: however, it is not essential that the regulatory body itself applies the sanctions.

Regarding financial autonomy, it is essential that the regulator is equipped with sufficient
financial resources; otherwise there are risks for both its independence and efficient func-
tioning. As for the autonomy of decision makers, it is necessary that the nomination and
appointment procedures are constructed in a way that prevents a considerable structural
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bias in decision-making. Furthermore, rules against conflicts of interest with regard to both
government and industry are essential.

As regards the knowledge dimension, it is, again, a general characteristic that the body
should be equipped with sufficient human resources and adequate expertise. In view of ac-
countability and transparency measures, a minimum obligation of transparency also seems
an essential characteristic for any independent regulatory body.

In all these dimensions, the study develops various configurations that constitute best prac-
tice and can therefore be used to steer the developmental path in the Member States to a fu-
ture-facing approach to audiovisual media regulation.



0. INTRODUCTION & AIM OF THE STUDY

This study, entitled “Indicators for independence and efficient functioning of audiovisual media ser-
vices regulatory bodies for the purpose of enforcing the rules in the AVMS Directive” (SMART
2009/0001), has three general objectives: (1) A detailed legal description and analysis of the audio-
visual media services regulatory bodies in the Member States, in candidate and potential candidate
countries to the European Union and in the EFTA countries, as well as four non-European countries;
(2) an analysis of the effective implementation of the legal framework in these countries; and (3) the
identification of key characteristics constituting an “independent regulatory body” in the light of the
AVMS Directive.

Within this preliminary final report the conducted work and the results of the study are presented
and explained. The study consisted of the following chapters:

Chapter 1, consisting of a stable framework for the understanding of the term independence, in
which different dimensions and sets of indicators for measuring independence and efficient function-
ing were developed. These indicators formed the basis for the first wave of questionnaires that were
answered by both the INDIREG’s Country Correspondents as well as the national regulatory bodies
in charge of implementing the AVMS provisions.

Chapter 2, developing the Questionnaire to be handed out to the Country Correspondents and to
the national regulatory authorities. From this data the study team generated Country and Issue Tables
and Country and Issue Summaries.

Chapter 3, developing de facto indicators for independence and effective implementation. On the
basis of the de facto indicators a country survey was developed which was sent to the relevant stake-
holders. The empirical data were thoroughly scrutinised for correlations between de facto indicators.

Chapter 4, formulating essential characteristics of independent regulatory bodies capable to ensure
an effective implementation of the Directive. Best practice characteristics are also developed, follow-
ing the understanding of the role models developed for independent regulatory bodies in regulatory
theory.

Chapter 5 contains a ranking tool for formal and de facto independence. This ranking tool will al-
low interested parties to self-assess the independence and efficient functioning of their regulatory
bodies. For the public workshop, the study team is going to provide a web application for this tool
which will facilitate handling.

The study team would like to thank the following professional experts who have participated in
the study as Country Correspondents: Austria: Florian Saurwein, IPMZ, Institute of Mass Communi-
cation and Media Research, University of Zurich; Belgium: David Stevens, ICRI K.U. Leuven; Bul-
garia: Danail Danov, Communications and Human Resources Development Centre, Sofia; Cyprus:
Olga Georgiades, Lellos P. Demetriades Law Office en Lexact Solutions; Czech Republic: Milan
Smid, Charles University Prague, Faculty of Social Sciences; Denmark: Prof. Per Jauert, Department
of Information and Media Studies, University of Aarhus; Estonia: Andres Joesaar, Tartu University;
Finland: Marko Ala-Fossi, Department of Journalism and Mass Communication, University of Tam-
pere; France: Bernard Guillou, Mediawise+; Germany: Dirk Arnold, University of Greifswald;
Greece: Prof. Dr. Persephone Zeri, Department for Communication, Media and Culture of the Pan-
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teion University, Athens; Hungary: Szabolcs Koppanyi, Center for Media and Communications
Studies (CMCS), Central European University (CEU), Budapest; Ireland: Mary Macnamara, Per-
spective Associates, London; Italy: Prof. Dr. Roberto Mastroianni, University of Naples “Federico
I’; Latvia: Andris Mellakauls, Latvian National Broadcasting Council; Lithuania: Zivile Stubryte,
Center for Media and Communications Studies (CMCS), Central European University (CEU), Bu-
dapest; Luxembourg: Prof. Dr. Mark D. Cole, Faculté de Droit, d’Economie et de Finance, Univer-
sit¢ du Luxembourg; Malta: Pater Joseph Borg, University of Malta; Netherlands: Ad van Loon, X-
Media Strategies; Poland: Dr. Beata Klimkiewicz, Institute of Journalism and Social Communica-
tion, Jagiellonian University, Krakow; Portugal: Prof. Dr. Joaquim Fidalgo, Social Sciences Depart-
ment, University of Minho, Braga; Romania: Brindusa Armanca, Romanian Cultural Institute, Bu-
dapest; Slovakia: Dr. Andrej Skolkay, Faculty of Mass Media Communication, University of SS.
Cyril and Methodius, Trnava; Slovenia: Brankica Petkovic, The Peace Institute — Institute for Con-
temporary Social and Political Studies, Ljubljana; Spain: Prof. Dr. Carles Llorens, Audiovisual
Communication Department, University Autonomous of Barcelona; Sweden: Prof. Dr. Christian
Christensen, Department of Informatics and Media, Uppsala University; United Kingdom: Tim
Suter, Perspective Associates, London; Croatia Zrinjka Perusko, Department of Journalism, Centre
for Media and Communication Research, Faculty of Political Science, University of Zagreb; Former
Yugoslav Republic of Macedonia: Snezana Trpevska, School of Journalism and Public Relations,
Skopje; Turkey: Dr. Burcu Siimer, Faculty of Communication (ILEF), Ankara University; Albania:
Hydajet Kopani, Ministry of Education, Tirana, Albania; Bosnia and Herzegovina: Amer Dzihana,
Center for Media and Communications Studies (CMCS), Central European University (CEU), Bu-
dapest; Kosovo: Samra Campara, OSCE Mission Kosovo, Pristina, Kosovo; Montenegro: Jelena
Surculija, Faculty of Political Sciences, University of Belgrade; Serbia: Nevena Rusic, Commis-
sioner for Information of Public Importance and Personal Data Protection, Belgrade, Serbia; Iceland:
Prof. Thorbjorn Broddason, University of Iceland/Ragnar Karlsson, Statistics Iceland; Liechtenstein:
Dr. Wilfried Marxer, Liechtenstein-Institut; Norway: Prof. Helge @stbye, Department of Information
Science and Media Studies, University of Bergen; Switzerland: Florian Saurwein, IPMZ, Institute of
Mass Communication and Media Research, University of Zurich; Australia: Mark Armstrong, Direc-
tor of the Network Insight Institute, Sydney; Japan: Keiko Hatta, Info Com, Tokyo; Singapore: Prof.
Ang Peng Hwa, Wee Kim Wee School of Communication and Information, Nanyang Technological
University Singapore; USA: Benjamin Cramer, Central European University, Budapest, Hungary.

Also, we would like to thank our the regulatory bodies for their cooperation and express our grati-
tude for the knowledge and insight our advisory board — Prof. Dr. Robert G. Picard, Jonk&ping Inter-
national Business School; Eve Salomon, International Media and Regulatory Consultant and Prof.
Dr. Mark Thatcher, London School of Economics — provided us with.Last but not least, we would
like to thank our student research assistants Anna Poetter, Lea Michalke, Martin Lose, Esther Loeck,
Sohnke Greite and Andrej Pletter (HBI) and Roxana Radu (CMCS).

Hamburg, Brussels, Budapest, Leuven, London

January 2011
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1. THEORETICAL FRAMEWORK:
CHARACTERISTICS, MEASUREMENTS AND
DEFINITIONS OF INDEPENDENCE AND EFFICIENT
FUNCTIONING

1.1 General characteristics of independence and efficient functioning...........ccccccevevevevcccrcnnee. 14
111 Rationales: Why are independent regulatory bodies established?...............c.ccceuu.... 14
1.1.2  Underlying theoretical CONCEPLS .........cvevruririririiieerirree s 18
1.1.3  Notions of INEPENUENCE ........cueueieiicceee s 21
1.14  Literature recommendations regarding independence —

StriKing the DAlANCE ... 29
1.1.5  Formal vs. de facto (or “operational” or “informal” or “real”)
INAEPENAEINCE ...t 30

1.2 Measuring independence and efficient functioning.............cocoeevrniicnnnniceeece, 37
1.2.1 Measuring formal iNdePENdENCE..........c.cureirririieeee s 38
122  Measuring de facto iNEPENTENCE .........cevuririiiieirirrre s 43
123  Measuring efficient functioning...........ccceevriiiiinc s 46
124 CONCIUSION ..ottt 47

1.3 Working definition of “independence” and identification of indicators

fOr e STUAY ... 48
1.3.1 Choosing a working definition for this StUdY ..........cccovriieerrcee e, 48
1.3.2  Characteristics and criteria to map governance Structures .............ccoeovvvrirccininenes 49
1.3.3  Types and definitions Of CIILEria .........ccceevrriiier s 51
134  ConteXt AESCHPIONS ....vveviiceciee et 52
1.3.5  Derivation and illustration of theoretical dimensions and criteria to

measure independence and efficient functioning ..., 52
1.3.6  Indicators chosen to be used in this StUAY ... 67

General research on independent regulatory bodies or agencies first emerged following the “rise
of the regulatory state in Europe

9]

and the emergence of one of the institutional characteristics of
the regulatory state, i.e. independent regulatory authorities. This chapter explores the conceptual
implications for independence as put forward in theory and research. In order to define the theo-
retical framework for analysis, the literature review explores the general characteristics of inde-
pendence and efficient functioning (Chapter 1.1) of independent regulatory authorities as well as

1 Thatcher, M. (1994): 441.
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options for measuring them (Chapter 1.2) derived from the existing body of theory and research.
From these findings a theoretical framework is developed, serving as a ground for the develop-
ment of theoretical criteria for measuring independence and efficient functioning (Chapter 1.3).

1.1 General characteristics of independence and efficient functioning

A significant amount of research has been dedicated to the meaning and the implications of in-
dependent regulation through which the theoretical understanding of the function of independent
regulation has been greatly advanced.” The aim of this literature review is to present and synthe-
size a thorough state of current understanding of the features and characteristics of independent
regulatory authorities.

The following section gives the rationale for creating independent regulatory authorities (sec-
tion 1.1.1) as well as their underlying theoretical concepts (section 1.1.2), reviews definitions of
independence (section 1.1.3) and extracts theoretical elements of independence. In the next step,
the formal and the de facto dimensions of independence are juxtaposed (section 1.1.5).

1.1.1 Rationales: Why are independent regulatory bodies established?

Regulation, regulatory agencies’ and the regulators’ autonomy are increasing. Today, it seems
that independent regulatory authorities have almost become a natural institutional form for regu-
latory governance. Independent regulatory authorities not only play a crucial role in a number of
utility or network based sectors (e.g. rail, water, energy, electronic communications etc.), but
also in other economic (e.g. banking and financing) or non-economic (e.g. the protection of fun-
damental rights and independent privacy commissions) areas.

This trend has economic and political roots, and corresponds to the increasingly refined ques-
tions of conflicts of interest between the public and private interest, as well as between different
private interests. There are numerous normative arguments for creating independent regulatory
authorities put forward in the international economic, social science and legal literature that are
explored below. In many ways the benefits commonly attributed to independent regulatory agen-
cies parallel the normative arguments for their inception presented below.

At an abstract level there are two different rationales for independent regulators in Europe:
market regulation and the guarantee of human rights*, although in the latter case the normative
arguments for setting up independent regulators are more subtle.

1.1.1.1 Market regulation

It is beyond doubt that one of the most important tasks of the new independent regulatory au-
thorities is to correct market failures and act as the “independent referee” between various inter-

Baudrier, A. (2001): 2.

Geradin, D. / Petit, N. (2004): 4.
Karkatsoulis, P. (2005): 38.
Baudrier, A. (2001): 2.
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ests. However, this is not the main reason behind creating regulators or the rationale for regula-
tion. In the realm of market regulation, independent regulatory authorities appear to be the pre-
destined institutional model of governance.

At first sight, two basic questions must be addressed with regard to governance: first, why
regulatory competencies should be delegated to an independent body, and second why it is im-
portant for the regulatory authority to be independent. According to Nicolaides® the answer to the
first question is effectiveness, and to the second is consistency. For Majone the main reasons are
the reduction of decision-making costs and enhancing the credibility of long-term policy com-
mitment.” According to Gilardi, the rationale for the surge of independent regulatory agencies
can be summarised as expertise, flexibility and credibility.®

Gilardi explains the diffusion of independent regulatory agencies across Europe with three
scenarios: Bottom-up as a means to gain credibility and to overcome political uncertainty; top-
down following Europeanisation; and horizontal emulation between European countries.’

Below, these conceptual approaches are presented together with others rationales and expla-
nations discussed in the literature.

Limiting government failure: Although correcting market failure is often the most important
task for independent regulators, the main reason for granting independence may be their role in
limiting ‘government failure’.'” Independent regulators were often introduced to replace public
ownership together with sector-specific regulation, and the separation of the regulatory and op-
erational functions of the state is important for the liberalisation process to be credible.' Such an
institution can decrease the so called ‘time inconsistency’'* problem, where policies change over
time and, thus, it can increase the long term credibility and predictability of regulation. A work-
ing, independent regulatory body model is able to limit political influence on business decisions,
thereby making the risk of regulation more predictable. It has often been argued that such bodies
have the benefit of not being necessarily tied to election cycles and can thus work on specific is-
sues continuously and ideally develop long-term solutions.

Credible commitment": The bigger the country’s investment in the respective industry sec-
tors, the stronger is the government’s need to separate regulatory agencies from its short-term
political goals.'* The state as the owner of public utilities must be separated from the state as
regulator, the regulator from the regulatees, and short-term political interest from long-term wel-
fare effects. In this concept, a strong regulator that is separated from the ministerial administra-
tion is desirable. An independent regulatory body can serve as a guarantor to companies that
their investment in infrastructure which involves substantial sunk costs will be honoured in the

6 Nicolaides, P. (2006): 29.

7 Majone, G. (2005a): 52.

8 Gilardi, F. (2005a): 102.

9 Gilardi, F. (2005c): 84 ff.

10 Larsen, A., et al. (2006).

11 Majone, G. (1996): 157 ff; Larsen, A., et al. (2006): 4.

12 Majone, G. (1996): 41; Gilardi, F. (2002): 875.

13 As advocated by Majone and now widely accepted, e.g. Majone, G. (1997b): 139 ff.
14 Radelli, C. M. (2004); Maxfield, S. (1997); Wilks, S. / Bartle, 1. (2002).

15



INDIREG Preliminary Final Report

future and that short-term political interest cannot interfere with their long-term operational in-
terest."” Because of the lack of electoral constraints, regulatory agencies contribute to a higher
level of credibility.'

Political uncertainty: This normative argument resonates already in the previous two hy-
potheses. Placing regulation into the hands of an independent regulatory body could allow it to
outlive its government and to prevent future governments from revoking the current one’s poli-
cies."” However, since this political strategy firstly commits the incumbent government, it is un-
certain if, and in which situation, a government would resort to the creation of an independent
regulator to overcome political uncertainty. This theory also does not adequately capture legisla-
tive reforms of subsequent governments with the aim of leaving their distinct footprint on the in-
stitutional design of a given authority.

Rational choice theory: The decision to delegate competencies to independent regulatory au-
thorities can also be explained in rational choice terms. From the point of view of self-interested
politicians, different kinds of functional pressure can provide increased incentives to create inde-
pendent regulatory authorities and delegate decision-making competencies to them. Thatcher'®
mentions four typical kinds of functional pressure: (1) blame shifting, (2) the technical nature of
regulation, (3) regulation as the implementation of EU policies, and (4) credibility.

Better regulation: This explanation emphasises the quality and effectiveness of regulatory in-
tervention' where specialised and independent regulatory agencies are better placed to focus on
regulation without being distracted or misled by political calculation. Flexibility, expertise® and

the ‘continuity of concerns’*

are the most significant differences from the traditional bureau-
cratic model. These bodies have the combined competences of rule making and rule application
in a particular field that distinguishes them from an executive branch of the government and the
courts.”? Agencies can, furthermore, overcome information asymmetries in technical areas of
governance and enhance the efficiency of rulemaking. For Gilardi the flexible organisational
structure of independent regulators in contrast to ministerial bureaucracy can create attractive
working conditions for experts.*

Institutional isomorphism*: This theory suggests that if an apparently successful model of a
regulator exists, it is likely to be copied. Drivers for institutional isomorphism can be the experi-
ence with an independent regulatory body in a specific domain, which is then copied in other ar-

eas of regulation, or it can be international policy learning.” Europeanisation can be perceived as

15 Also referred to as hold-up theory, Baudrier, A. (2001): 6; Gilardi, F. (2002): 874; Gilardi, F. (2005c): 87.
16 Majone, G. (2005b): 131; Gilardi, F. (2005c): 84.

17 Gilardi, F. (2005c¢): 87. Gilardi, F. (2005): 103.

18 Thatcher, M. (2001).

19 Jacobzone, S. (2005a): 33.

20 Majone, G. (2005b): 135; Gilardi, F. (2005): 58; Baldwin, R. / Cave, M. (1999): 70.
21 Landis, J. M. (1938): 23.

22 Larsen, A. et al. (2006): 4.

23 Gilardi, F. (2005a): 102.

24 Thatcher, M. (2001): 3.

25 Thatcher, M. (2001): 21; Gilardi, F. (2005c): 88 ff.
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a subset of institutional isomorphism® or it can be acknowledged as a self-standing normative
argument for the proliferation of independent regulatory agencies across European Member
States, candidate countries and accession countries, sometimes combined with European har-
monisation.

European harmonisation: In practice, the creation and/or strengthening of independent regula-
tory agencies were often imposed on Member States by the European Union regulatory frame-
work for a specific sector where liberalisation and harmonisation measures make explicit the re-
quirement to set up such bodies. This is prescribed for utilities’ sectors, such as electronic com-
munications, energy, railways, post etc. but also under EU harmonised law on data protection. A
discussion of the requirements is provided later in this section.

Successive new Member States and candidate countries have implemented independent regu-
latory agencies in preparation for becoming members of the European Union and implementing
the acquis communautaire. Where exogenous factors have prompted the setting-up of independ-
ent regulatory authorities, there is a risk that these bodies will remain essentially anomalous and
not embedded in the administration system, since administrative and procedural reforms do not
automatically accompany the spread of the independent regulatory authorities.

In this section various normative arguments have been presented which can explain the shift
towards delegating powers to independent regulatory authorities. Two important caveats must be
made:

First, in many instances these normative arguments may be cumulative, in varying combina-
tions, while in other instances only a particular strand or even one single rationale may apply.
For example, a significant strand relates to the privatisation and re-regulation of utilities which is
of little relevance for other areas of regulation.

Second, the reasons for creating independent regulatory authorities can differ depending on
which country is the focus of the research. Some of the issues, such as credible commitment and
time-inconsistency problems, have been developed against the background of countries that have
been through an organic development in which independent regulators became the preferred
mode of governance in certain areas in public policy. This may not adequately capture endoge-
nous effects stemming, for example, from Europeanisation, where countries implemented inde-
pendent regulators in line with, and as a consequence of, EU regulation. In addition, legal, eco-
nomic, political and cultural factors influence the shaping of regulators, resulting in varying in-
stitutional designs and even organisations, which, though similar at the formal level, can never-
theless vary widely at the level of implementation and efficient functioning.”

26 Gilardi, F. (2005c): 84 ff.

27 It must be noted for instance that blame shifting is typical for the British administrative system, which is not
as centralized as the continental one, while in a hierarchic and centralised structure typical for the majority of
the continental EU Member States it is less relevant.
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1.1.1.2 The guarantee of human rights

Protecting and giving effect to certain fundamental rights vis-a-vis the state can require as an in-
stitutional safeguard the setting up of an independent regulatory body in order to keep oversight
and enforcement at arm’s length from politicians. Media and data protection are areas where
there is a perceived need to separate politicians and executive branches of government from ex-
ercising control because they are otherwise highly susceptible to partisan interference.”® In this
area, independence is an institutional value of the regulator that should ensure impartial and fair
handling of its competences.

The paradigmatic example is the media sector, where many countries have put independent
regulatory authorities in charge to protect the independence of the media from political influence
and thus give effect to the fundamental freedom of the media which is derived from the freedom
of expression protected in country’s constitution and as an international human right (cf. section
4.2.2.1).” Other examples are the national data protection commissioners, which are authorities
dedicated to the protection of the individual’s right to privacy against unjustified interferences
from the private and the public sector (see section 4.2.7.1). In other network industries and eco-
nomic areas, however, these aspects are not equally relevant.

1.1.2 Underlying theoretical concepts

In order to comprehend the role and function of independent regulatory authorities fully, it is
necessary to embed this particular model of institutional governance in underlying theoretical
concepts. Of particular relevance are public interest theory, the regulatory state and delegation
theory, principal-agent theory and the concept of political veto points as applied to delegation to
independent regulatory bodies.

1.1.2.1 Public interest theory

Public interest theory, going back to Arthur Pigou™, suggests that regulation is supplied in re-
sponse to the public demand for the correction of inefficient or inequitable market practices.
Regulation should therefore benefit society as a whole, rather than any partisan interests, and
regulators should represent the interest of society instead of any particular interests of the regula-
tors themselves.” By the same token, regulators are supposed to serve and further the public in-
terest, which is often explicitly laid down in their legal mandate.

The practical relevance of public interest theory has been contested notably by George
Stiegler’s theory of economic regulation, according to which it is the regulatees and other politi-
cal participants who use the regulatory and cohesive powers of government to create a legal en-
vironment beneficial to their interests (also referred to as capture theory).*

28 Geradin, D. / Petit, N. (2004): 8.
29 Cf. Jakubowicz, K. (2007): 3 ff.
30 Pigou, A. C. (1932).

31 Posner, R. A. (1974): 335 ff.

32 Stigler, G. J. (1971).
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1.1.2.2 The regulatory state and delegation theory

Thatcher’s theory of ‘rise of the regulatory state in Europe’® is part of the paradigm shift from
the positive or welfare state to a new form of public management of the national state. New pub-
lic management refers to a range of recent state reforms aimed at modernising the public sector
aiming for better management of public resources that is more oriented towards outcomes and
efficiency.™ It entails the disaggregation of traditional bureaucratic organisations and the intro-
duction of private sector styles of management, performance measurement and output controls.
In many ways, the concept of independent regulatory authorities is built on these principles.®

Majone identifies three sets of strategies leading from the positive to the regulatory state: pri-
vatisation, the Europeanisation of policy making and the growth of indirect ‘third party’ gov-
ernment.”

To guarantee that the public utilities — electricity, water, telecommunication, etc. — would not
be dominated by private interests, those industries were originally put in the hands of the state.
But public ownership did not always prove effective for the maintenance of public interests. So
an alternative mode of governance had to be found. Public utilities were transferred into private
hands and regulation through independent specialised agencies was introduced.

The second reason for the shift to the regulatory state identified by Majone is Europeanisa-
tion. The European Union has significantly catalysed the inception of independent regulatory au-
thorities in its Member States and beyond. Though it may at first appear surprising that the dele-
gation of competences to the EU is connected to an increase of regulation at national level, this is
easily explained by the necessity of building new regulatory agencies and of adjustments to ex-
isting authorities in order to implement EU legislation.

At the institutional level, the shift from centralised bureaucracy to independent agencies

37 is seen as the third element of the

which operate “at arm’s length from central government
paradigm shift.” It has regularly been argued that independent regulatory bodies are a “key fea-
ture”” or “a necessary component”® of modern regulatory governance. The state can no longer
exercise all functions and tasks itself, but needs to delegate them to agencies or regulatory bodies

and control or regulate these agencies.

1.1.2.3 Principal-Agent-Theory

The delegation of competences to agencies brings benefits but also entails costs for the govern-
ment, a dilemma referred to as the principal agent problem.* Initially designed to explain delega-

33 Thatcher, M. (1994): 441.

34 Hood, C. (1991): 3.

35 Hood, C. (1991): 3.

36 Majone, G. (1997a).

37 Majone, G. (1997a).

38 Gilardi, F. (2002): 874.

39 Jacobzone, S. (2005b): 72.

40 Majone, G. (2005b): 130.

41 Pollack, M. A. (2002): 202; Majone, G. (1997a): 5.
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tion of legislative authority of US Congress committees, this schema has also been used to ana-
lyse the delegation of executive functions to federal agencies. It describes the framework where
the principal confers on the agent the power to regulate a specific area. The principal-agent ap-
proach is based on the assumption that any public authority is moved primarily by cost-benefit
calculation: an authority will therefore regulate a given field on its own as long as the benefits
outweigh the costs.*” The challenge is therefore to find the particular governance structure that
maximises the net benefits to the principal(s), subject to various constraints.

There are four main reasons why an authority may believe that it has an interest in delegating
one of its functions to an agent, which can be combined with each other:*

Delegation can help to reduce the problem of credible commitment due to time-

inconsistency or non-compliance

A non-governmental agent can also provide policy expertise needed by governments at low

cost, including reduction of workload

It enhances the efficiency of decision making, particularly in fields characterised by a high

level of technicality

It is also used for blame-shifting for unpopular decisions.
The benefits of delegation are, according to Thatcher, a reduction in the principal’s decision-
making costs, greater expertise, and greater policy credibility. In general, the broader the delega-
tion (i.e. the more independence given to the agency) the greater the reduction in decision-
making costs and the increase in expertise and policy credibility will occur. To be able to fulfil
its regulatory tasks, the agent must be granted a certain amount of discretionary power which
might at the same time cause a divergence between the interests of the principal and the agent
and the ability of regulators to act in their own interest (referred to as “agency loss”). Such
agency costs may be reduced by strict procedural requirements, transparency and public partici-
pation in agency decision-making, and reliance on judicial review.

The institutional design of an agency matters and principal-agent theory analyses how the
governance structure and formal control mechanisms can constrain an agency’s pursuit of own
preferences.* Ultimately, retaining and using formal controls by elected officials is bound to im-
pact on the independence of agencies in various ways.

1.1.24 Political veto points and delegation to independent agencies

This explanation applies the theory of veto players by Tsebelis* to the inception of independent
regulatory authorities according to which the higher the number of veto players, the more diffi-
cult it will be to arrive at a policy change,* so that the number of veto players will affect the sta-
bility of policy arrangements. It follows that if there are a lot of veto points in a political system,

42 Magnette, P. (2005): 5.

43 Magnette, P. (2005): 5, referring to Pollack, M. (1997); Thatcher, M. / Stone Sweet, A. (2002).
44 Pollack, M. A. (2002): 201.

45 Tsebelis, G. (2002).

46 Thatcher, M. (2001); Hammond, Th. H. (2003).
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the creation of independent regulatory authorities becomes more difficult. Conversely, for Gi-
lardi the number of veto points can be considered an additional safeguard for making credible
policy commitments, which renders the benefits of delegation to independent regulators greater
and therefore “should be the incentives of politicians to delegate”.”” Once there is an independent
regulator, the use of formal means of control, such as the government’s legally reserved compe-
tence to overturn a decision, can become more difficult, which in turn can strengthen the regula-
tor’s de facto independence. It must be recognised that this is of less importance if the govern-
ment can achieve the same result with informal tools rather than formal ones.

1.1.3 Notions of independence

The independence of regulatory authorities is a multi-faceted concept, the interpretation of which
depends heavily on context. According to Baudrier the notion of independence is problematic
per se: “Although it is widely accepted that independence is a necessary feature for an effective
regulator, the concept proves difficult to define because of its multiple dimensions”.*

As the notion of independence has often been defined in the context of an institution, namely
the regulators, the literature overview here focuses on general definitions of independent regula-
tory authorities or agencies, and independent regulatory bodies as they are referred to for the
purpose of this study.

Regulators’ independence is a recent subject of research and in the literature various concepts
and methods to conceptualise and operationalise independence are discussed.” As a result, inde-
pendence is subject to different interpretations and definitions that often focus on specific char-
acteristics, in which aspects of formal independence are much more discussed than de facto in-
dependence. Some use it interchangeably with autonomy;> others perceive greater or lesser dif-
ferences in meaning between the terms.”'

Often independence is understood to connote self-determination in the sense that actors can
judge and follow their own interests and values.” Accordingly, the central characteristic for in-
dependence is “the ability to transform self-set values into authoritative actions”.”® In respect to
political institutions, independence can be assessed from “the extent to which self-imposed goals
and values can be distinguished from external determination™*. On an abstract level, this notion
reinforces the understanding of independence as a dynamic variable in relation to various possi-

ble dependences stemming from particular interests.

47 Gilardi, F. (2002): 877 ff.

48 Baudrier, A. (2001): 4.

49 Verhoest, K. et al (2004): 102.

50 E.g. Gilardi, F. / Maggetti, M. (2009): 3; Verhoest, K. et al (2004): 101.

51 Smith, W. (1997): 1; According to Smith the two main elements of independence—insulation from improper
influences and measures to foster the development and application of technical expertise—are mutually sup-
porting: technical expertise can be a source of resistance to improper influences, and organisational auton-
omy helps in fostering (and applying) technical expertise.

52 Dahl, R. A. (1989).

53 Nordlinger, E. A. (1981).

54 Huntington, S. P. (1968).
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In the US, where independent agencies were operating long before the concept was gaining
popularity in Europe, an independent agency is a body outside the major executive departments
which is “charged with making and implementing rules and regulations.”” Such bodies are also
referred to as “governments in miniature”® because within their scope of competences they
combine legislative (e.g. rule-making), judicial (e.g. adjudication and dispute-settlement) and ex-
ecutive (e.g. enforcement) functions.”” Thus, the independent regulators may combine three func-
tions that are normally separated: rule-making, rule application and litigation.™

According to Michael Powell, former Chairman of the Federal Communications Commission,
“to be independent, not only should a regulator be physically and operationally separated from
those it regulates, but also be empowered to carry out policy by making objective, well-reasoned,
written decisions arrived at through transparent processes, and based on a complete, public re-
cord. Regulators should be free from undue political influence during this process, and impartial
decisions based on the record should not be undermined for political reasons. Finally, the scope
and substance of a regulator’s jurisdiction should be clearly mandated by statute, and there
should be adequate funding to carry out its responsibilities*.”

Thatcher defines an independent regulatory body as “a body with its own powers and respon-
sibilities given under public law, which is organisationally separate from ministries and is neither
directly elected nor managed by elected officials”®. The following definition by Gilardi and
Maggetti combines characteristics which have been put forward by Majone and Thatcher, two
leading authorities in this area of research. Independent regulatory authorities, they suggest, are
commonly ‘“highly specialised organisations enjoying considerable autonomy in decision-
making as they are institutionally and organisationally disaggregated from the ordinary bureauc-
racy and constitutionally separated from elected politicians”.®'

In the context of broadcasting, a recent World Bank study for instance stated that: “The regu-
lation of broadcasting should be the responsibility of an independent regulatory body established
on a statutory basis with powers and duties set out explicitly in law. The independence and insti-
tutional autonomy of the regulatory body should be adequately and explicitly protected from in-
terference, particularly interference of a political or economic nature.”*

Independence can be understood as “the absence of pressures from political and industry in-
terests”®. Fesler proposes (1) independence of control by the governor and legislature, (2) inde-
pendence of control by [utility] companies, and (3) independence manifested in integrity and im-
partiality.* Fesler’s definition stresses independence not only from government but also from

55 Bardes, B. A./ Shelley, M. C. / Schmidt, S. W. (2007): 414.

56 Jacobzone, S. (2005b): 72.

57 Majone, G. (2005b): 133.

58 Demarigny, F. (1996).

59 Cited in Baudrier, A. (2001): 5.

60 Thatcher, M. (2002a): 125; Thatcher, M. / Stone Sweet, A. (2002): 2; Gilardi, F. (2008): 21 ff.
61 Gilardi F. / Maggetti, M. (forth coming).

62 Buckley, S., et al (2008): 160.

63 Geradin, D. / Petit, N. (2004): 49.

64 Fesler, J. W. (1942): 22.
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regulated parties, ruling out traditional corporatist agreements. For Smith, independence consists
of three elements: (1) an arm’s-length relationship with regulated firms, consumers®, and other
private interests; (2) an arm’s-length relationship with political authorities; (3) the attributes of
organisational autonomy.*

1.1.3.1 Two levels of autonomy

In the literature, autonomy is not always seen as a single dimension, but rather an asset like oth-
ers that can be addressed at different levels. Verhoest et al draw a conceptual distinction between
these two kinds of autonomy:

1. Autonomy at the level of decision-making competencies of the agency (concerning manage-
ment on the one hand and concerning agency policy on the other hand) and;

2. Autonomy as the exemption of constraints on the actual use of decision-making competen-
cies of the agency (referring to structural, financial, legal and interventional constraints on
the agency’s decision-making competencies).”’

According to Gilardi and Maggetti, independence consists of two components: (1) Self-

determination, where interests and values are distinct from their environment and (2) ownership

over the process and actions without external constraints.” Consequently, a distinction between
formal and de facto independence of regulators can be made® which is also reflected in the scope

of this study. While general conclusions on formal independence seem to be quite undisputed, a

more complicated and disputed question is the extent to which criteria for de facto independence

and efficient functioning can be developed, and how the emerging hypotheses can be validated

with empirical evidence (see chapter 1.2).

1.1.3.2 Theoretical directions of independence

Acknowledging that there is not one definition of independence but rather many definitions
which place independence in the context of their respective discipline and research, the bounda-
ries of the concept are rather blurred and volatile. Yet these definitions for independence do con-
tain a core of recurring theoretical elements that can be used to conceptualise independent regu-
latory authorities and synthesise dimensions of independence for further analysis.

It is becoming apparent that independence can be approached regarding its theoretical direc-
tions:
1. Independence from external interests

a. elected politicians

65 Lamanauskas retains that independence from consumers might pose less of a threat to independence because
“it is unlikely that regulator would be captured by unreasonable consumer interests”, Lamanauskas, T.
(2006): 73.

66 Smith, W. (1997): 1.

67 Verhoest, K. et al (2004):104.

68 Gilardi F. / Maggetti, M. (2009): 2.

69 Gilardi F. / Maggetti, M. (2009): 3.
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b. regulatees and

c. other private interests
2. Organisational autonomy
3. Impartial and credible regulation

Credibility is an element of independence, insofar as it serves as major determinant of
strength in the case of conflict. In the field of audiovisual media services, this finding is sup-
ported by Jakubowicz: “It [the regulator] needs to win a good reputation in the industry it regu-
lates and among the general public. If it can do that, it will not be left alone at a time of conflict
with politicians®.”

In the literature, much emphasis has been put on independence from elected politicians, which
has been studied widely across disciplines. It is tightly linked to the high-level dimension of or-
ganisational autonomy which is in itself a combination of the institutional design, regulatory
powers and access to independent funding vested in the regulatory authority. Fairly recently, in-
dependence from regulatees and the relationships of independence, and impartial and credible
regulation, have emerged as a topic of research, too.”" Possible influences from the direction of
the regulated industry can also be explained theoretically:

Agency loss: In principal-agent models, agency losses occur if the independent regulator be-
haves contrary to the preferences of its principals. According to Gilardi, “granting formal inde-
pendence by no means implies that all controls are abandoned””. According to Thatcher, agency
losses can arise from two sources, from shirking and from slippage. “Shirking” happens if the
agent follows its own preferences which diverge from those of its principal(s). Slippage on the
other hand causes the agent to behave due to institutional incentives contrary to the wishes of its
principal(s), which could result to the adoption of politically undesirable decisions. Thatcher
stresses the function of institutional design to mitigate “agency losses”. ™ Principals can establish
mechanisms, notably administrative procedures that apply before the agent acts, and ongoing de-
vices that apply after delegation. Ex ante mechanisms could be, among others, screening and se-
lection mechanisms for the choice of agents. Thus, principals create formal controls such as
powers over appointment, dismissal, budget setting and review or reversal of agents’ decisions,
in order to attempt to ensure that agents follow their preferences.”

Regulatory Capture: Regulatory capture is quite a common phenomenon in the case of regu-
latory authorities. Some authors argue that sector-specific independent regulatory authorities are
particularly vulnerable to regulatory capture.” The main reasons can be found in the expertise,
and the special characteristic of the regulatory authorities. Due to the limited number of experts
available in the sector, the staff of the regulators and the staff of the market players are recruited

70 Jakubowicz, K. (2007): 4.

71 Thatcher, M. (2002): 954 ff.

72 Gilardi, F. (2005b): 142.

73 Thatcher, M., (2006): 48.

74 Ibid: 48.

75 Mitnick, B. (1980); see also OECD, 1999, Background note on the relationship between regulators and com-
petition authorities.
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from the same pool of experts. The turnover in staff is limited due to the technical specialisation
of sector-specific independent regulators.” As a consequence of the risk aversion of the regula-
tors (will they get any job in the market later, if they act as a heavy handed regulator or against
their former employer?), balanced and impartial decision-making may be endangered as well.
Such regulators rarely have an active ‘public constituency’ to supply feedback pressure.”” There
is also a direct link between capture of staff and the issue of ‘revolving doors’. However, some
scholars doubt that the revolving door automatically lead to capture, as it is a situational, rather
than structural, problem.™

In addition, the regulators’ self-sustaining and lobbying power is an unexpected result of in-
dependence, which is connected with capture, but from a different perspective. As a result of a
gradual relocation of competences from ministries to the regulators, the regulators may be in-
creasingly in a position to “capture” the principal, i.e. the relevant ministry, since the ministry is
more and more lacking professional expertise, which the regulator possesses progressively more.
As a consequence, regulators are getting able to affect government policy and, through the min-
istries, they can have a voice in shaping related EU rules. The reform of the common regulatory
framework for electronic communications networks and services is a good example of this grad-
ual shift. National regulatory authorities now hold a strong position as a result of the high level
of EC harmonisation in some network industries. As competence gathers on the side of the regu-
lators and regulatory tasks diminish, with the diminishing need for codification” the ministries
are becoming ‘empty’ (lack of experts), and as a consequence they must rely increasingly on the
expertise of regulatory authorities.

Information asymmetries: Another aspect of regulatory capture is the asymmetric access to
information that every regulator is confronted with. The background to this problem is that the
regulated stakeholders hold much of the information the regulator needs and they want to keep
this advantage for themselves, which leads to a continuous conflict of interest and a resulting risk
that the industry can manipulate the regulator due to the asymmetric access to this information.*
This is understandable due to the well-known fact that in a strong negotiating position it is easier
to reach a favourable result. Majone, however, argues that sector-specific regulators are more
likely to be able to match the expert knowledge of the regulated industry and limit the problem
of asymmetric information.*" Nevertheless, information is of key importance in the regulatory
processes and regulators do not normally enjoy full access to all necessary information, partly as
a consequence of the diverging interests of the regulatee and regulator.

Undue interests in sector: Finally, there is a risk that the regulator’s independence is com-
promised by the regulator’s private interest in the sector, e.g. when the regulator holds stocks in a

76 See Larsen, A et al. (2006): 2859.

77 Mitnick, B. (1980); quoted by Larsen, A et al. (2006): 2859.

78 Makkai, T. / Braithwaite, J. (1992): 61, 73 ff.

79 In the most of the network industries regulation was characterised by high level of EC harmonisation, peri-
odical reviews of the regulatory frameworks and fluctuating but gradually diminishing need for regulatory
personal in codifications. This resulted in the decreasing number of experts in the line ministries.

80 Larsen, A. et al. (2005): 9.

81 Majone, G. (1996).

25



INDIREG Preliminary Final Report

unit trust investing in the regulated industry.*> Most of these risks are addressed by formal safe-
guards for independence, such as conflict-of-interest rules, cooling-off periods, and exemption
from civil servant rules; however, their implementation in practice has yet to be verified.

1.1.3.3 Risks of absolute independence

Beside the drivers and reasons for independent regulatory authorities, the risks and counter ar-
guments to complete independence must be taken into consideration as well, as they certainly
have an influence on independence and efficient functioning, too.

According to Majone, independence can lead to “excessive and unpredictable regulatory dis-
cretion, bureaucratic drift and agency capture”.*® We must stress that many of possible shortcom-
ings depend on the specific sector the regulator is dealing with. Nevertheless, it is possible to
identify the main risk here: According to Demarigny®, regulatory authorities enjoy three, previ-
ously separate functions which had belonged to the three branches earlier, namely rule-making,
rule application and dispute settlement. The separation of these functions is important because
each of the three needs different degrees and directions of autonomy, but at the same time must
be evaluated and assessed as one, due to the fact that only one authority deals with all three:
From the institutional point of view, independent regulators are seen as “constitutional anoma-
lies”.® The justification of independent regulators in a democratic system here generally builds
on the assumption that independent experts will make good decisions based on rationality, bal-
ancing divergent interest and thus favouring the public interest.*® One argument for this view is
that experts are more interested in making reasonable and fair decisions, because they have the
most to lose from a ruined reputation in the long term.*” However, since in many cases the board
members of regulators are appointed rather than elected, the lack of solid democratic legitimacy
is an important issue that requires compensating safeguards.

The lack of democratic legitimacy is not the only drawback in cases of potential absolute in-
dependence; there can also result a situation in which the regulator strays from its mandate, en-
gages in corrupt practices, or becomes grossly inefficient.*® In such cases, it is often maintained
that greater independence would usually need to be balanced by stricter requirements for checks
and balances. Thus, checks and balances, such as transparency and accountability mechanisms,
auditing requirements or court-appeal possibilities can be considered as safeguards for both the
democratic legitimacy and the efficient functioning of the regulator.

In the regulatory literature, the role of independence is especially examined in conjunction
with accountability mechanisms as two concepts with contradicting interests, where it is stated
that greater independence would usually need to be balanced by stricter requirements for ac-

82 Smith, W. (1997): 2.

83 Majone, G. (2005a): 52.

84 Demarigny, F. (1996).

85 Majone, G. (1996).

86 Hall et al. (2000).

87 Milgrom, P. / Roberts, J. (1992); as cited by Larsen, A. et al. (2006).
88 Smith, W. (1997): 1 ff.
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countability. With regard to the objective of balancing those values, Majone consequently main-
tains that “independence and accountability are complementary objectives and a regulatory
framework should be mutually supportive of both values as much as possible, although tradeoffs

do exists”.¥

1.1.3.4 Efficient functioning as an independency-intertwined issue

As shown above, the issue of independence is tightly connected to the examination of efficient
functioning of regulatory bodies, which adds an additional dimension to an assessment which fo-
cuses on the question of whether regulatory bodies are equipped to meet their regulatory objec-
tives in an efficient manner.

Initially the rationales for the creation and spread of independent regulatory authorities were
linked to the argument that this model of institutional governance leads to better and more effec-
tive regulation. However, de Visser’s warning in relation to the ideal model for communications
regulation in the European Union nevertheless holds true across sectors: “The utopian model of
enforcement does not exist. This realism is a sobering call for tempered expectations by under-
takings, institutions and the public”.”

One strand of theory argues that delegation to independent bodies is conductive to specialisa-
tion and these bodies are in a better position to cope with increasingly complex regulatory envi-
ronments that would in turn result in higher efficiency.

In this context, independence as such does not ensure efficient functioning regulators per se,
but it is a pre-condition without which efficient functioning cannot otherwise be achieved. The
intertwined relationship between efficient functioning and independence becomes even more
clear when looking at other requirements that ensure efficient functioning: Accountability and
transparency mechanisms.

Prescribing transparency and other good regulatory practices actually helps a regulator to stay
accountable, fair and impartial to its stakeholders. It is argued that good regulations or “good
governance is increasingly seen as a key determinant of the success or the failure of regulatory
bodies.”" Smith lists six accountability measures to be implemented as formal safeguards of in-
dependence:

1. Mandating rigorous transparency, including open decision-making and publication of deci-
sions and the reasons for those decisions;

Prohibiting conflicts of interest;

Providing effective arrangements for appealing against the agency’s decisions;

Providing for scrutiny of the agency’s budget, usually by the legislature;

Subjecting the regulator’s conduct and efficiency to scrutiny by external auditors or other

Al

public watchdogs; and
6. Permitting the regulator’s removal from office in cases of proven misconduct or incapacity.

89 Majone, G. (2005): 52 ff.
90 De Visser, M. (2007): 29.
91 Geradin, D. / Petit, N. (2004): 6.
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Applying normal rules of good governance and an increased role for public consultations may
also improve the informal accountability without compromising the regulator’s independence.

Another dimension for accountability is the availability of auditing, which can involve three
possible dimensions: review of regulatory decisions, auditing and accounting, and overall eco-
nomic assessment. The possibility of legal or judicial review exists in all OECD countries, albeit
with different judicial and legal systems. The auditing dimension is of limited relevance for regu-
latory authorities, since these agencies are usually relatively small in public finance terms. An
overall economic assessment can be ensured by instituting a mandatory release of performance
assessment reports, to check whether regulators have fulfilled their objectives. These reports can
be prepared by regulatory authorities themselves in their annual reports, or they can also result
from an external assessment.”” Their availability can be considered as an important element for
transparency and efficiency in public decision-making.

Good governance or regulatory practices are increasingly seen as a key determinant of the
success or failure of regulatory bodies and may, thus, be considered a proxy for the efficient
functioning of regulatory bodies.” For example, the UK Better Regulation Task Force advises
that regulation — and its enforcement — should meet five Principles of Good Regulation:

1. Proportionality — Regulators should only intervene when necessary. Remedies should be ap-
propriate to the risk posed. Costs should be identified and minimised.

2. Accountability — Regulators must be able to justify decisions and be subject to public scru-
tiny.

3. Consistency — Government rules and standards must be joined up and implemented fairly.

4. Transparency — Regulators should be open and keep regulations simple and user-friendly.

5. Targeting — Regulation should be focused on the problem and minimise side effects.”

Likewise, the European Commission has promulgated its own set of good governance principles:
openness, participation, accountability, effectiveness and coherence.” For Geradin and Petit
“principles of good governance are essential component of sound (economic) regulation”®.

With a view to efficient functioning, an additional point to look at is the question of whether
the structure and powers of the regulator are optimally adapted to the context in which it has to
operate. When looking at electricity regulation in the European Union for instance, Larsen main-
tains that, due to countries’ legal and administrative traditions, national differences have suppos-
edly “significant influence on the formal design of regulators, their practice and the market out-

come as well.””” Before this background, efficient functioning is inevitably linked to the (na-

92 Cf. Geradin and Petit (2004): 55.

93 Geradin, D. / Petit, N. (2004): 20 ff.

94 Arculus, D. (2005): 49.

95 European Commission. European Governance: White Paper. COM(2001)428final.
96 Geradin, D. / Petit, N. (2004): 34.

97 Larsen, A. et al. (2005): 19.
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tional) ecosystem in any given sector, while diversity of national situations can also imply a cer-
tain level of variety with regard to efficient functioning of national independent regulatory agen-
cies.

1.1.4 Literature recommendations regarding independence — striking the balance

Majone (1996) and Hall, Scott and Hood (2000)** all stress that “the concept of a completely
autonomous and absolute regulator may be very far from the practical reality of independent
regulators.” For Majone, an independent agency is “an oxymoron” because the two terms con-
tradict each other.” He concedes that “the concept of agency implies a relationship in which the
principle retains the power to control and direct the activities of the agent.”'” In spite of this
“conceptual ambiguity”'”" the notion of the independent agency is commonly used to refer to “a
type of bureaucratic agency created through delegation from elected politicians”.'”> Moreover, he
finds noticeable similarities to the concept of fiduciaries in commercial relationships where cer-
tain fiduciary duties towards the principle arise from the delegation of responsibilities.'” Larsen
et al concur because “there are certain limits to the degree of independence attainable (or desir-
able)”'™,

From the outset a number of authors recognise that independence is an essentially theoretical
concept. “Since regulatory bodies are not self-referential autopoietic systems, but open to influ-
ences and interactions with other social systems, independence is to be understood as a relative
figure.”'” Regulatory agencies are “neither fully autonomous nor fully dependent from their en-
vironment”.'” Between the two poles, independence is rather a continuum'” and the degree of
independence greatly varies between regulators, which can be attributed to different social, eco-
t.'® Thus, research on the inde-
pendence of regulatory bodies can be better described as research on the degree of independ-

1
ence. 09

nomical, and constitutional systems and modes of governmen

For Lamanauskas, independence of a regulator is not “an absolute freedom from influence of
interests of various stakeholders of the regulatory process but rather a necessity for a regulator to
keep an equal distance from all possible interests in order to balance them impartially and aim at
achieving long-term results benefitting all stakeholders as contrary to serving short term interests

of various groups.”""
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Similarly, Melody points out that the term "independence” is often misunderstood."' It does
not imply independence from government policy, or usurping the power to make policy, but
rather independence to implement policy without undue interference from politicians or industry
lobbyists.”'"* Government retains the primacy to legislate and sets the statutory frameworks, in-
cluding the scope of the regulators’ competences, within which the regulator can be independent
on the level of (subordinate) policy formulation and policy implementation.

This notion of the imperfection of independence also resonates in Majone’s reference to fidu-
ciaries. Hence, further deliberations on independence are not referring to the absolute concept
but rather to the best achievable practice of a regulator’s independence as embodied in the defini-
tions for independent regulatory authorities.

1.1.5 Formal vs. de facto (or “operational” or “informal” or “real”) independence

In literature the dichotomy of formal and de facto — also referred to as functional and factual or
real — independence is widely recognised (see above), although much of the research focuses on
the dimensions of formal independence, where for example the relationship between institutional
design and independence is arguably more straightforward.

1.1.5.1 Reasons for a differentiation between formal and de facto independence

Formal independence is essentially the product of the laws and statutes prescribing the institu-
tional design and procedural safeguards of an independent regulatory body. The creation of for-
mally independent regulatory agencies, however, just reallocates politicians’ initial commitment
and it transforms “into whether or not the government is now credibly bound to accept and not
undermine the independence of the regulator”.'” An exclusively formal approach would miss out
when it comes “to the discretion allowed by the institutional framework and the effects of the re-
lationships — less formalised — with other actors than the decision-makers, namely the regulatees,
that possibly will affect the behaviour of IRAs”.""* Thus, formal independence needs to be ac-
companied by de facto independence (or “real” independence) which refers to the practical im-
plementation of all safeguards for formal independence as well as the overall compliance with
formal provisions.

1.1.5.2 Elements of formal independence

Formal independence refers to the legal framework under which the regulatory authority was set
up and operates, such as legislation governing agencies’ activities and rules of procedure. Regu-
lators’ independence is rarely protected under the constitution but in most cases is vested by way

111 Melody, W. H. (1997a): 197.

112 Melody, W. H. (1997a): 197.

113 Montoya, M. A., / Trillas, F. (2007): 183.
114  Gilardi, F. (2008): 4.

30



of their enabling legislation,'” which can include a declaratory statement on the independence
and/or a set of provisions deemed necessary to infuse independence to the regulator.
Thatcher considers as minimum requirements of formal independence:

1. The agency has its own powers and responsibilities given under public law;
2. it is organisationally separated from ministries; and

3. it neither is directly elected nor formally managed by elected officials.'"

Specific measures to support the arm’s-length relationship with the political system are clearly
defined and exclusive competencies including: the right to impose sanctions; the exception from
the minister’s discretionary powers; and a range of safeguards to ensure independence of mem-
bers of the highest decision making organ of the independent regulatory body, notably with re-
gards to the appointment, tenure and protection from dismissals on political ground.'"”

Gilardi identifies five dimensions of formal independence, namely:

Status of the agency head (e.g. term of office and appointment and dismissal procedure)''®,
Status of the members of management board,

Relationship with government and parliament,

Financial and organisational autonomy'"” and

A

Regulatory competencies.'”

Smith champions seven formal safeguards for independence, two of which provide, in addition
to the above, an entry point for expertise:

Providing the regulator with a distinct legal mandate, free of ministerial control;

Prescribing professional criteria for appointment;

Involving both the executive and the legislative branches in the appointment process;
Appointing regulators for fixed terms and protecting them from arbitrary removal;

Staggering terms so that they do not coincide with the election cycle, and, for a board or
commission, staggering the terms of the members;

A

6. Exempting the agency from civil service salary rules that make it difficult to attract and retain
well-qualified staff; and
7. Providing the agency with a reliable source of funding, usually earmarked levies on regulated

firms or consumers.'*
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These safeguards are especially important in countries that lack a long-term tradition of inde-
pendent public institutions.'” Literature discussing in more detail certain specific formal safe-
guards of independence is presented below.

1.1.5.2.1 Status and regulatory powers

One of the dimensions of formal independence concerns the scope of decision making authority.
According to Smith, regulators can be classified in the following way: There are those regulators
which are separate units within a ministry, those that are separate agencies with the minister tak-
ing part in decision making, and finally those that can be said to be truly independent agencies,
which make recommendations, have decision making powers and, last but not least, rule-making
powers.'”

In the literature, many authors stress the distinction between regulatory agencies that are truly
regulatory and possess actual decision-making powers, and agencies that are merely consultative.
According to this position, independent regulatory authorities must hold exclusive decision-
making powers. Ideally, independent regulatory authorities do not produce services or perform
ordinary administrative tasks, nor do they engage in policy-making. Instead, they are given the
power to lay down rules, regarding, for instance, the calculation of tariffs for network access, in
order to attain the goals set out in the legislation.'**

Since certain independent regulatory bodies combine regulatory powers with elementary rule-
making (e.g. by-laws), the concept blurs the established boundaries of executive, legislative and
judiciary powers. The ability to pass general abstract rules is used as a criterion to classify inde-
pendent regulatory bodies because exclusive decision-making powers are setting the scene for
self-determination within the statutory remit and mandate of the authority.

Moreover, functional separation of regulatory and operational activities is often implemented
as a formal safeguard for independence in the utilities sector.'” Conflicts of interest can arise in
relation to the incumbent and also in relation to the state where state ownership of the incumbent
persists.'** Where historically the regulatory and the operational activities were combined in pub-
lic bodies holding special and exclusive rights, with liberalisation and privatisation of the incum-
bent the regulatory functions have been divested, and in most instances given to an independent

regulator.'”’

122 Gilardi, F. (2008): 56.
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1.1.5.2.2 Financial autonomy

As Smith observes, measures of organisational autonomy may enhance the independence of the
regulatory authority.'” Organisations gain autonomy when they have maximum control of the
input of resources on which they are dependent.'” In particular, a stable source of funding, e.g.
by a fee levied on the regulated industries, and the authority to control appointment, allocation,
promotion, dismissal and salary policies in relation to the regulatory authority’s staff, are impor-
tant attributes.

1.1.5.2.3 Autonomy of decision makers

The most obvious safeguards to create an arm’s length relation from elected politicians stem
from a legal framework which prescribes how the members of the highest decision making organ
of the independent regulatory body take office. Thus, the nomination, appointment, tenure and
protection against dismissal are of utmost importance when looking at the formal independence
of independent regulatory agencies."”’ There are different variations practised in different coun-
tries and this dimension of formal independence is certainly much influenced by national styles
of government and political systems."'

Thus, the literature does not attempt to identify a single correct model for nomination and ap-
pointment procedures, but instead concentrates on whether it is conducive to the politicisation of
appointments and whether a specific approach is more likely to mirror political majorities.

To avoid a situation where the regulator takes instructions from the appointer in order to get
reappointed, appointment procedures that involve several parties (e.g. both parliament and gov-
ernment), and provisions against reappointment, can be made. For Thatcher, longer tenure offers
greater expertise and independence, especially when it is longer than the election cycles, because
regulators can outwait elected politicians.'** According to Smith, a second way to enhance inde-
pendence is the use of staggered terms so that they do not coincide with the election cycle, and,
for a board or commission, staggering the terms of the members.

For Smith, independence is positively linked to “the development and application of technical
expertise”'”’, because expertise can be a source of resistance against improper influences. Hence,
measures to require and attract expertise must be implemented at the level of formal independ-
ence, such as applying professional criteria for appointment and also exempting the agency from
civil service salary rules in order to attract highly qualified staff."**
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1.1.5.2.4 Transparency and accountability mechanisms

The institutional design of independent regulatory agencies is commonly used to hedge the risks
of independence and to put checks and balances in place. Similarly, Smith stresses that checks
and balances are required to ensure that the regulator does not stray from its mandate, engage in
corrupt practices, or become grossly inefficient."” It is maintained that greater independence
would usually need to be balanced by stricter requirements for accountability. Thus, checks and
balances such as transparency, formal accountability and auditing requirements can be consid-
ered safeguards for the independence of the regulator.

In sum, albeit that variations pertain especially regarding the importance and interpretation of
some elements of formal independence, there can be established a list with regard to the dimen-
sions that must be considered when asking for formal independence, i.e.:

Status and powers (i.e. a general framework, institutional framework, and [clear delegation
of] regulatory powers): cf. 1.4.5.2

financial resources: cf. 1.4.5.3

autonomy of decision makers (in particular nomination and appointment procedures, and
dismissal): cf. 1.4.5.4

knowledge (see Gilardi and Smith on formal independence in 1.1.6.2): qualification and
expertise requirements of board and staff members; cf. 1.4.5.5

Accountability and transparency (inter alia checks and balances, procedural legitimacy):
cf. 1.4.5.6.

1.1.5.3 Elements of de facto independence

In the literature, de facto independence is mostly described as protection from political interfer-
ence.”® Also, interference of regulatees can take place on a de facto basis. Gilardi and Maggetti
use de facto independence to “connote the extent of regulators’ effective autonomy as they man-
age their day-to-day regulatory action”."” It refers to “the autonomy of an agency in shaping the
regulatory action applied to a target sector”."® De facto independence is accordingly reduced “if
the regulatory action of an IRA [independent regulatory authority] is biased by other actors, ex-
ante (by colonising the agency) or ex-post (by swaying the activity of regulation executed by the
agency)”."”’

The question of de facto independence arises not only with regard to the question whether
formal independence has been achieved in practice, but also with regard to independence from

other or more subtle forms of interference.'* Larsen et al state that even if regulators were
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granted formal independence “government can influence the regulators in numerous ways”.'"!
According to Jakubowicz “there are no fully effective legal or institutional safeguards against in-
formal political influence.”'** Conversely, it is even argued that regulators can be de facto inde-
pendent without being formally independent.'*

The risk of regulators being captured by endogenous interests is nothing other than the ex-
pression of the independence a regulator has achieved de facto. Apart from political actors, regu-
latees are also able to influence regulation in their own interests.'** The regulatees in particular
“have the incentives and resources to mould the regulatory action of agencies”'*. Maggetti
sketches “the de facto independence of an agency as a two-dimensional space with two axes: the
relationship with the political decision makers and the one with the regulatees.”'*

Conceptual approaches to de facto independence take a two-pronged approach. The first one
mirrors the implementation of formal independence (‘“compliance”) and the second concerns
other threats to de facto independence.

1.1.5.3.1 De facto independence as implementation of formal independence

The first aspect of de facto independence concerns the implementation of all formal dimensions
of independence in practice and involves in essence a reality check on whether formal safeguards
are indeed in place (“‘compliance”). Thus every dimension considered under formal independ-
ence has its expression in de facto independence.

1.1.5.3.2 Other threats to de facto independence

Other areas that have been discussed in the literature as potential external constraints for the in-
dependent regulatory body are:

Legislative changes to the statutory laws of the regulator

The actual use of formal control opportunities by elected politicians

Politicisation of appointments

Alternative compliance mechanisms

Revolving-door and career paths

Independence from regulatees and other third parties

1.1.5.3.2.1 Legislative changes

Politicians have the primacy to alter the formal institutional framework by passing or amending
laws that may be used as a means of restraining an independent regulatory body. Examining the
track record of changes to the original statute from a historical perspective shows whether
changes have taken place which effectively reduce regulators’ independence. Thatcher observes
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the tendency to “widen the competencies of IRA [independent regulatory authorities], sometimes
by merging them and sometimes by transferring powers from other bodies”'*’. While this can
lead to a higher degree of independence on the one hand, the creation of a converged regulator
can on the other hand be used as an opportunity to abolish an existing regulator that is politically
unwanted.

1.1.5.3.2.2 The de facto use of formal controls by politicians

Legal provisions providing for formal controls are considered as elements of formal independ-
ence; however, where politicians make use of formal controls it relates to de facto independence.
Where they have retained formal control, politicians can exert influence over the budget and
staffing of independent regulatory authorities. The examination of trends over time can reveal
significant changes in the budget or the staffing of regulators, which “might indicate elected poli-
ticians using their powers to punish or reward”'**. Conversely, relative stability and continuity in
budget and headcount in spite of politicians having the formal means to exert influence can sug-
gest otherwise.

Where politicians have the power to overturn the decisions of regulatory agencies the actual
case numbers in which decisions have been reversed can be revealing.'* However, where politi-
cians have refrained from applying controls, alternative compliance mechanisms may neverthe-
less exist because regulators anticipate government’s ability to use these controls."”

Thatcher observes that “agencies appear to be autonomous” if politicians do not apply sanc-
tions, but this can also be explained by agents rationally anticipating a principal’s response and

adjusting to it."”"

1.1.5.3.2.3 Appointment politicisation

Some studies investigate the politicisation of appointments.'”> Thatcher observes that “appointing
individuals with clear party links reduces the public distance between IRAs (i.e. independent
regulatory authorities) and partisan politics”." Alternatively, control can also take place through
appointments based on policy preferences.”* Conversely, professionalism and expertise are im-
portant assets for the regulator and can contribute to its de facto independence. Smith highlights
that the persons appointed to leading positions in independent regulatory agencies must have
personal qualities to resist improper pressures and inducements."” “They must exercise their au-
thority with skill to win the respect of key stakeholders, enhance the legitimacy of their role and
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36



decisions, and build a constituency for their independence.”'** Another indication of political in-
fluence can be the premature departure of members from office'”’, which has to be assessed in
the light of the circumstances surrounding the leaving or resignation and whether undue political
pressure was asserted.

1.1.5.3.2.4 Alternative mechanisms

One way to interpret the scarce use of formal controls could be that alternative (informal)

mechanisms provide an effective network for exercising control."®

For example, informal rela-
tionships and networks can foster a climate of non-statutory control of independent regulatory
agencies and elected politicians (e.g. part of the expert policy community, public sector careers,
and expectations of future public appointments). Public sector recruitment patterns can be a web

of personal ties linking IRAs with policy makers.

1.1.5.3.2.5 Revolving door and carrier paths

‘Revolving door’ studies examine the career paths of employees of regulatory agencies. The ‘re-
volving door’ opens in both directions: for industry employees wanting to pick up jobs in the
agencies, as well as agency staff starting to work for the stakeholders. Although the ‘revolving
door’ traditions differ enormously from country to country,” there is a perceived risk that “regu-
lators are sympathetic to the views of industry”'® in order to maintain the prospect of well-paid
jobs. However, Makkai and Braithwaite conclude that the revolving door does not automatically
lead to capture.'' They argue that the ‘revolving door’ is a situational, not a structural problem.

It can also amount to a movement between government and independent regulator. Thatcher
studied the movement within the public sector and in his sample many members of regulators
have been higher-ranking officials or advisors to government and ministries before their ap-

pointment.'®

1.2 Measuring independence and efficient functioning

There is no accepted methodology to measure formal and de facto independence as well as effi-
cient functioning. It is particularly challenging to identify and collect relevant data about the dif-
ferent aspects of independence. Hallin and Mancini argue that similar institutional arrangements
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for broadcast governance produce different results in different countries'”, which points to the

importance of the political, democratic, economic, and cultural environment.'*

1.2.1 Measuring formal independence

The bulk of available research work with regard to the measurement of independence of different
regulatory agencies concern de jure or formal independence. This is partly due to the fact that
concrete legal provisions can be identified and measured much more easily than any other form
(real or de facto) of independence.

Based on the methodologies established for measuring the independence of central banks,
most of the empirical studies concern analysis of independence in certain network industries,
more specifically in telecommunications'® and energy.'* Nevertheless, some authors seek to fol-
low a more generalised approach, by developing universal independence indices.'"’

The first researches on independence measured independence simply as a binary dummy vari-
able, for example in Bortolotti et al. (2002)'®, Fink et al. (2002)'”, Henisz et al. (2005)"", Pargal
(2003)'", Ros (2003)'"* and Wallsten (2001, 2003'").

Cukierman et al (1992)' assessed the independence of the central banks using an extensive
sequence of criteria (legal, institutional, cultural and personal), some of which are difficult to
quantify and cannot be observed by the researcher. The independence index developed is made
up of three dimensions:

1. Formal independence: consisting of formal rules and laws that show the level of independence
that the executive government and the legislature are willing to confer on the Central Bank.

2. Real independence: measured by the turnover of directors/presidents of the Central Bank.

3. Questionnaires sent to monetary policy experts to appraise the level of independence of the
stitution.

Cukierman weighted each variable ad hoc and used simple and weighted averages as indicators.
He also related the independence with the actual objective of the institution as a performance in-
dicator.

163  Hallin, D. C. / Mancini, P. (2004).

164  See also Larsen, A. et al. (2005): 3.

165 Gutierrez, L. (2003); Edwards, G. / Waverman, L. (2006); Gual, J. / Trillas F. (2004, 2006); Montoya, M. A.
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Gilardi (2001)'” used the model of Cukierman et al (1992)"°, with some adaptations, to con-
struct an index capable of appraising various dimensions of mainly formal independence.'” Ac-
cording to Gilardi, Cukierman et al. failed to take into account the renewability of the appoint-
ment. In fact, a non-renewable office is typically associated with higher independence.'” The
analysis distinguishes between formal and informal independence. The former is divided into
four dimensions:

4. Status of the head of the agency;

5. Status of the management board;

6. Relationship with the government and legislative; and

7. Financial and organisational autonomy.

Each indicator is appraised on a scale of 0 (lowest level of independence) to one (highest level of
independence). Following this, each indicator is aggregated, representing the simple average of
the indicators of each dimension.

In 2003 Gilardi'” suggested an investigation of credibility in order to assess the importance of
the independence of the regulatory agencies. Accordingly, the higher the level of independence
of the regulatory agency, the higher is its credibility. It has to be noted with Gilardi, however,
that it is notoriously difficult to measure the degree of credibility."™ In his words: “Like beauty;
credibility is in the eyes of the beholder.”"*' Maggetti suggests using reputation in the media, es-
sentially through content analysis, as a comparable indirect measurement approach.'

Gutierrez’s studies in 2003'*’ examined the effect of reforms on telecommunications perform-
ance using a Regulatory Framework Index. Gutierrez worked with 25 Latin-American countries
between 1980 and 1997. The index summarises information on the following dimensions:

1. Legal mandate: creation of the agency by law or lower level norm
2. Separation variables: division of roles between telecommunications operations and regulation
activities

3. Independence variables:
Autonomy of the regulator: budget and financial independence, turnover of heads of the
regulator
Existence of clear mechanisms for dispute resolution between regulator and operators
Clarity in the roles of the regulator in his ability to set tariffs and fines
Transparency in the regulatory process: existence and extent of publishing and explaining
regulatory decisions.

175  Gilardi, F. (2002).

176 ~ Cukierman, A. (1992).
177  Gilardi, F. (2002).

178  Gilardi, F. (2002).

179  Gilardi, F. (2003).
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181  Gilardi, F. (2008): 134.
182  Maggetti, M. (2010).
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In the results, he found, both for static and dynamic models, that the index and its three individ-
ual dimensions had significant and positive effects on fixed line penetration rates and efficiency
for a sample of 25 Latin American and Caribbean countries over 17 years.

Gual (2003)'* proposed the development of two deregulation indices and two concerning the
independence of regulatory agencies, all of which have the purpose of analysing in a multidi-
mensional form the process of reforms that can introduce the regulatory agencies. The two inde-
pendence indices of the regulatory agencies are based on the following items:

1. The degree of responsibility of the regulatory agency concerning certain policies;

2. The degree of independence of financial resources of the agency in relation to the govern-
ment;

3. Rules for appointment of the director of the agency and its board of directors;

4. Duration of the term of office of the director and of the members of the board of directors;

5. Rules on obligations of reporting to the government, the legislature or to other official agen-
cies.

In 2003 Gheventer'® developed an index which takes account the following factors:

. Decision making process

. Budgetary autonomy

. Designation process

. Technical specialisation

. Stability of the leadership

. Political interference in the decision process

. Capability of enforcement (adequacy of implementing instruments, sanctions)

~N N R W N

He used a simple average of the variables, varying between 0 and 1.

In 2004 Pedersen and Sgrensen' used another method, which consists of ascribing qualitative
scores to certain desired parameters of independent institutions. Such evaluation can be made in
a historical or comparative perspective. Pedersen and Sgrensen discussed the process of trans-
formation of the European regulatory agencies of the oil and gas sector, comparing the historical
and institutional perspective of each one of the countries. The data was gathered in interviews
held with thirteen regulators, where the independence of the regulatory agencies was defined ac-
cording to four dimensions containing a specific set of indicators. It must be stressed that the au-

184  Gual, J. / Trillas F. (2004).

185  Gheventer, A., Autonomia versus controle: origens do novo marco regulatdrio antitruste na América Latina e
seus efeitos sobre a democracia. Ph.D thesis do Instituto Universitdrio de Pesquisas do Rio de Janieiro, 2003,
quoted by Olivera, G. et al. (2005): 14.

186  Pedersen, L. / Sgrensen, E. (2004).
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thors emphasised that these characteristics do not in themselves ensure that the agency is inde-
pendent from political interests. The dimensions are:

Dimension A: Independence from the Government: Assesses if the nomination of the regula-
tors occurs for long and fixed periods, avoiding their re-appointed due to political reasons. An-
other aspect is the credibility of the agency, attained through a transparent relationship between
the agency and the government, avoiding short-term political interventions that affect investors’
perception of risk.

Dimension B: Independence of Stakeholders: The regulated agents can “capture” the regula-
tory agencies by offering important positions and salaries, so as to favour the practices of the in-
dustry. The industry can also manipulate the agency due to information asymmetry.

Dimension C: Independence in Taking Decisions: Regulators must have the freedom to take
decisions without fear of political punishment or sanctions."” One must differentiate the regula-
tory agencies from those that are mere consulting agencies. In order to be true regulatory agen-
cies, they must have decision-taking power.

Dimension D: Autonomy of the Organisation: The autonomy of the regulatory organisation
strengthens the authority of the regulatory agency. An organisation has more autonomy when it
controls its resources. Thus, a stable source of resources, through a fee charged to the regulated
industries, and the authority to control assignment, promotion and salary policies, are considered
to be important resources.'®

The independence index calculated in this case is nothing more than the average obtained
from the above four dimensions, with values varying from O to 1. A higher value indicates a
greater level of independence.

In 2005 Larsen et al'® continued the earlier Pedersen and Sgrensen research in the electricity
markets in 14 EU Member States. They used three dimensions, namely:

1. Formal independence from government and legislature: they used ten components including
term, appointment (including renewability) and dismissal of agency head, whether independ-
ence is a formal requirement for the appointment, source and control of budget, competencies
of shaping the internal organisation, and personnel policy of the regulator.

2. Independence of stakeholders: a four-component index including the position of the agency’s
head in industry/associations, cool-down periods after term, provisions forbidding discussions
of pending cases with stakeholders, and the existence of personal or pecuniary interest in the
sector.

187  Ibid: 8.
188  Ibid: 9.
189 Larsen, A./ Pedersen, L. / Sgrensen, E. / Olsen, O. J. (2006).
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3. Independent decision-making — which competency does the regulator exercise: this includes
competence regarding tariffs, network access, licensing, terms of delivery, disputes, enforce-
ment.

Gual and Trillas" used two principal component indices, one for liberalisation policies and an-
other (11-component) one for telecommunications regulators’ independence, for 37 countries in
a single year, 1998. They correlated independence and liberalisation policies with a number of
political and institutional variables, such as the ideology of the ruling party, interventionist tradi-
tion (measured as the legal requirements and number of procedures to set up a business), gov-
ernment quality and effectiveness, or the rule of law. They found that legal independence is more
common in countries with a large incumbent and in countries assessed as having a poorer rule of
law. They interpreted this as evidence that incumbent firms lobby for agency independence (to
better protect their sunk investments), and as evidence that independence is a substitute for other
forms to achieve regulatory commitment not to expropriate the incumbent’s quasi-rents. They
concluded that establishing a legally independent regulatory body is not correlated with the de-
velopment level of a country. They also found that formal regulatory independence is compatible
with different levels of general institutional or regulatory quality.""’

Edwards and Waverman'”* constructed a 13-component index of Regulatory Institutions’ In-
dependence for the 15 European Union countries prior to the 2004 accession of the ten new
Member States from Central and Eastern Europe. They found that state ownership of the incum-
bent biased regulatory decisions in favour of the dominant firm. They argued that this bias di-
minishes with higher regulatory independence. They also showed that even among countries
with similar economic characteristics, differences in the degree of regulatory commitment can
have a substantial impact in terms of private sector investment and entry decisions.

In 2007 Montoya and Trillas'” developed three indices that measure the degree of legal (de
jure) independence of Telecommunications Regulatory Agencies in 23 Latin American countries
for a fifteen-year period (1990-2004). They used a similar methodology to those of Gual and
Trillas, Edwards and Waverman, and Gutierrez, with some minor modifications. In the first in-
dex they used nine of Gual and Trillas’s 11 components for telecommunications regulators’ in-
dependence, with another one measuring the agency’s independence vis-a-vis public powers, by
looking at whether the government, rather than the body to which the agency must report has, the
ability to dismiss the agency’s head,. All of the three indices derived show the estimated posi-
tive impact of independence on fixed-line telecoms penetration rates.

190  Gual, J./ Trillas F. (2004, 2006).
191 Montoya, M. A. / Trillas, F. (2007): 184.
192  Edwards, G. / Waverman, L. (2006).
193 Montoya, M. A. / Trillas, F. (2007).
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1.2.2 Measuring de facto independence

De facto independence has emerged as a research topic fairly recently and it has become clear
during the literature analysis that it’s particularly challenging to find meaningful ways to meas-
ure it. One approach is an assessment of independence based upon the regulator’s impact on the
market (including the interests of both the consumers and market players). However, this is the
subject of wide debate, balancing different interests, quality of regulation and respecting ac-
countability measures."” For the evaluation of these elements, numerous methods have been
elaborated. Gilardi used econometric methods (for the evaluation of the impact of independent
regulators on the market and the level of regulation) and case-by-case evaluation (for account-
ability)."”

Besides those impact-centred studies there are only a few attempts to capture real or de facto in-
dependence based on fairly different methodological approaches.'*

According to Gilardi, “informal” independence is measured by the degree of power that is
delegated to regulators, as this strengthens the level of independence of the agency, since it is
plausible to find agencies that are formally independent, but with little power, resulting in a prac-
tically non-existing regulatory role.

The three following conditions appear to correlate with de facto independence: (1) An institu-
tional context where many veto players exist, (2) The age of the regulator, (3) in conjunction
with high formal independence.”” The first conjecture on the influence of the number of veto
players is supported by Thatcher, who argues that in the presence of fewer veto players for the
exercise of formal controls, IRAs could be prompted to comply with political preferences volun-
tarily."”® The participation in networks of agencies at the European level has also been named as
conducive to de facto independence.'” Cukierman et al.”” conclude that real independence in the
financial sector is influenced by subjective aspects such as tradition, and the personalities of the
president and the directors of the bank. Thus, an objective measure to asses the true independ-
ence of the central bank would be through the turnover of presidents and directors, based on the
assumption that a greater turnover indicates a lower level of independence. They also developed
a separate questionnaire for real independence, which complemented the measurement of the
level of formal independence. As their main aim was to reflect the personal judgement of mone-
tary experts on the real extent of independence, which was based on legal as well as other perti-
nent information, one consequence was that the “real” independence variables in the question-
naire sometimes overlapped with some of the legal variables. But they also reflect information
about actual practice and independence that is not captured by the legal variables. The authors

194  Nicolaides, P (2006): 33; Gilardi, F. (2005): 58.
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use as an example for such a situation the legal limitation of lending, which “may be tight but
easy to adjust, or to evade, in practice.”*"

Maggetti advanced the operationalisation of de facto independence. He started from the hy-
pothesis that formal independence alone cannot explain the variation of de facto independence.
Consequently, he looked for other theoretical explanations, such as the life cycle of agencies, the
path dependency of regulatory arrangements, implications from the variety of regulatory capital-
ism and the concept of intermediary agencies to explain de facto independence.”” He used the
following variables: the degree of formal independence, the age of agencies, the previous mode
of regulation, the degree on coordination of the economy and the link between de facto inde-
pendence of agencies from political decision-makers and from regulatees.

He developed a framework of two distinct dimensions of de facto independence, i.e. one con-
cerning the relationship with the political decision-makers and one concerning the relationship
with the regulatees. In the first case, which Maggetti called “the self-determination of prefer-
ences”, agencies are fully independent if their actions follow an internal logic shaped by their or-
ganisational dynamic, which is inseparable from official goals. At the other extreme, independ-
ence reduces if the agency’s preferences are “hetero-determined”, that is, defined by external ac-
tors, beyond the proper mandate.*” The second component of de facto independence of an
agency is the ability to translate its preferences into the activity of regulation, i.e. in regulatory
texts (ordinances, directives, resolutions, recommendations etc.) and then in single decisions
(sanctions etc.). Autonomy will be reduced, consequently, if external actors, once the agency’s
preferences are established, can manipulate however crucially the activity of regulation, in order
to override the will of the relevant regulatory body.

For his analysis, Maggetti used eight formally independent regulatory agencies, in seven lead-

ing European countries*”, in the financial and banking and telecommunications sectors.
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Tab. 1 Maggetti's framework to assess the de facto independence of regulatory agencies from the
political decision makers and from regulates

Dimensions Component Indicators negatively affecting de facto independence
(D) Indicators of self- . - Frequency of revolving door

Relationship determination of .- - Frequency of ad hoc contacts (internships, ex-
IRA-Political preferences of IRA changes of expertise, regular meetings)
Decision Makers . - Influence on budget setting

- Influence on organisation setting

- Weight of partisan membership on board mem-
bers nominations, moderated by balance of pow-
ers and heterogeneity

- Political vulnerability (early departures of IRA
chief and board members)

Autonomy of the - - Active participation in the IRA’s rules-making
activity of regula- process
tion
2) Indicators of self- . - Frequency of revolving door
Relationship determination of . - Frequency of ad hoc contacts (internships, ex-
IRA-Regulatees  preferences of the changes of expertise, regular meetings)
IRA - - Relative (in)adequacy of budget dimensions

- Relative (in)adequacy of organisation dimen-
sion

- Closeness of the (former and current) profes-
sional activity of board members, moderated by
full time positions

- Possible personal or business relations, epi-
sodes of corruption or intimidation

Autonomy of the . - Active participation to the IRA’s rules-making
activity of regula- process
tion

Source: Maggetti, M. (2006). Between Control and Autonomy: Implementing Independent Regulatory Agencies. An
empirical comparison. University of Bath, September 7th-8th, p. 4f.

In line with Maggetti’s findings, although not representative of them, agencies show high de
facto independence when

- they have been recently set-up and correspond to very high standards of formal independ-
ence, such as in the telecommunications sector; or

45



INDIREG Preliminary Final Report

- mature agencies have been going through a process of autonomisation, such as banking and

financial supervisory authorities.*”

His findings also suggest that, with regard to young regulatory agencies, high de facto independ-
ence from regulatees can also be a consequence of low de facto independence from politicians.**
It follows that an agency that acts as an intermediary between politicians and industry cannot

serve both masters.?”’

1.2.3 Measuring efficient functioning

It has been argued that independent regulators can be evaluated according to their impact on the
performance of the markets they regulate (which includes the interests of both firms and con-
sumers), their capacity to strike a balance between conflicting goals, the quality of their regula-
tory output and their respect for accountability standards.*”® Several methods have been proposed
for this evaluation. Nicolaides, for instance, mentions ex-post impact assessments of the effects
of regulation on the economy and consumers (to assess the economic impact) and an analysis of
how quickly individual decisions translate into action and what their specific effect may be (to
assess effectiveness of enforcement).”” Gilardi refers to econometric analysis (for the effect of
independent regulators on markets and on regulatory quality) and case-by-case examinations (for
their accountability).*'

Gilardi*"' argues that it should be investigated whether expertise (measured by the share of
economists in the regulator), flexibility (measured by the delay between an increase of competi-
tion and the adaptation of regulation), credibility (measured through surveys of the perceptions
of regulated firms), and stability (measured by the duration of regulatory instruments) have an
impact on market performance and other goals.

Verhoest et al.*?

argue that the empirical link between autonomy and performance is incon-
clusive. This means that only an integrated and combined study of the six different dimensions
of autonomy (managerial and policy autonomy; structural, financial, legal and interventional
autonomy) can shed a light on the autonomy-performance question. Such multi-dimensional
analysis may be assumed to provide a different perspective on the ongoing academic debate on

the causal links between autonomy and performance of public organisations.
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1.2.4 Conclusion

After reviewing several different approaches for measuring independence and efficient function-
ing of regulatory agencies, there is a multitude of varieties of possible approaches that can be ap-
plied for the elaboration of a workable set of indicators measuring independence and effective
functioning.

As the evidence shows, due to the high number of related empirical approaches, formal inde-
pendence can be measured easily and in a sophisticated way. However, in order to assess the full
spectrum of independence of the regulators properly, besides criteria on formal independence,
aspects of de facto or real independence also need to be taken into account. De facto independ-
ence cannot be fully separated from formal independence criteria as they are — to a certain degree
— in a complementary relationship with each other, as de facto independence builds upon formal
independence, at least in regard to the compliance of the de facto procedures with the legal pro-
visions.

Concerning de facto independence, although there have been interesting new approaches for
creating a workable framework, it must be noted that this research still lacks a comprehensive
concept that could be used as an initial framework.

The empirical and methodological basis for measuring efficient functioning of the regulators
has evolved significantly over the recent years and involves a number of proven approaches and
performance indicators. However, measuring efficient functioning involves a number of aspects
that are sometimes overlapping, and sometimes different from the issue of independence, as
shown above.

As almost all empirical studies and approaches concerned sectors different from the media
sector, both variables and findings need to be evaluated with a certain caution. The banking and
financial, telecommunications and energy sectors, although sharing more or less the same institu-
tion of independent regulators, are different from the media regulators regarding their goals and
means. *"* Two aspects that are specific to the media sector are particularly relevant in this re-
spect:

1. the double objectives of regulation in the media sector (legislation and regulation) not only
aiming at guaranteeing fair competition on the market, but also at the protection of fundamen-
tal rights, such as freedom of speech

2. the specific (and sensitive) relationship between the media sector and the public authorities
(i.e. the media as ‘fourth state power’)

213 Not to mention the significant smaller impact on the overall economic sector-performance.
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1.3 Working definition of “independence” and identification of indicators for
the study

1.3.1 Choosing a working definition for this study

Based on the theoretical insights made so far, one can first of all state that there is no such thing
as an independent regulator, at least if that term refers to absolute independence. Regulators need
power, financial resources, and knowledge, none of which can be produced by the regulator
autonomously.

Furthermore, there is so far no comprehensive and consistent theory of independence that we
could simply apply to derive criteria and indicators. This is not caused by lack of academic effort
but is rather a consequence of the nature of independence. One can clearly see that independence
is in many ways a relative term, the definition of which depends on the purpose of independence
within the given context. Therefore, different studies operate with variations of theoretical
frameworks, and by consequence different indicators to measure independence.

The analytical framework suggested in academic literature that best reflects that insight is the
construction of key features of independence by Tomas Lamanauskas®'*. He describes independ-
ence as an arm’s length relationship with market players, political influence and consumers, and
focuses on identifying safeguards to ensure this arm’s length from actors and interests.

Modern regulatory theory tends to describe the regulatory landscape as the governance struc-
ture.”” The concept of governance is explicitly not state-centred but includes all constraints than
an actor encounters — whether they stem from government, industry or others. What La-
manauskas does — described in governance theory terms — is to position the regulator within the
governance structure. Analysing that structure will show which means the different actors have
at their disposal to influence the decision making of the regulator. Organisations which are com-
petent for decision-making — even traditional administrative bodies*® — are to some degree
autonomous; however, that does not mean that their decision-making process cannot be influ-
enced. The mapping of the governance structures will show the actual interaction distance be-
tween regulators and those actors likely to exercise influence. To map this position, the analysis
has to address both the resources of influence that — metaphorically speaking — pull the regulator
towards an actor in the field, and possible safeguards that enlarge the interaction distance. De-
pendence on another actor pulling in a different direction might under specific circumstances be
regarded as such a safeguard.

Against this background, our understanding of independence of regulators can be described as
follows:

214  Lamanauskas, T. (2006): 79.
215 Kehone, R.O. / Nye, J.S. (2001); Trute, H.H. / Kiihlers, D. / Pilniok, A. (2007).
216  Cf. Luhmann, N. (2000).
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A regulator is independent if it has within the governance structure a position that en-
sures that the regulator performs the decision-making process meeting the normative re-
quirements for which the independence of the regulator is called for.

The link between effective functioning of regulatory bodies and their independence can be de-
lineated with the functional approach we have chosen for the working definition of this study.
Under this concept, efficient functioning of the regulator is what independence is to secure:

Hence, within this concept independence is only addressed as far as it is relevant for the effec-
tive functioning of a given regulatory body. Therefore independence and effective functioning
are closely interrelated and can hardly be separated from one another. When — later in this study
— we nevertheless differentiate between “independence” and “effective functioning” it is to indi-
cate factors caught by the study that assess the capability of the regulator to function effectively
but which are not related to the regulator being independent.

Independence as outlined here addresses the organisation as such. It is, however, linked to the
decision-making in individual cases. When the decision-making itself and its autonomy are ad-
dressed we use the phrase “impartiality”. Thus one can say that impartial decision making is the
core of independence, but that the independence of an organisation such as a regulator is a much
broader concept.

1.3.2 Characteristics and criteria to map governance structures

For the position of the regulator within the governance structure, two groups of factors must be
taken into account. On the one hand, the relevant actors that might influence regulators need re-
sources to exercise their influence.””’ To influence a regulatory body is equivalent to trying to
control it, and the concept of regulatory mediums can therefore be helpful to analyse the means
of influence and describe the government structure in which the regulator is set. This approach
holds that control is exercised by making use of regulatory mediums, which are classically:

power,
money and
knowledge.*"

Therefore one obvious way to structure the possible means of influence on the regulator is to dif-
ferentiate between those three channels of influence, which can of course, in practice, be coupled
to enhance the pressure.

On the other hand, there are specific means that enable an organisation like a regulatory body
to resist attempts to influence it and its decision making process. This group of factors can be re-
ferred to as autonomisers. Unlike the first group of factors, these are not logically structured in
the same way. Of course there can be factors that enable the regulatory body to resist specific

217  The ECIJ rightly assumes that the mere risk of influence is sufficient to call for measures to protect independ-
ence, ECJ, Case C-518/07, 9 March 2010, No. 36.
218  Willke, H. (2001): 150.
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means of influencing its decision-making process — for example autonomy measures regarding
the financial side of its operations. However, at the same time, there might be other factors such
as transparency which can be helpful in securing autonomy against different means of influence.
Therefore, we have opted to structure these autonomisers alongside organisational structures
such as human resources, financial resources and organisation designs and procedures.*"”

The mapping of governance structures — which we have chosen as our analytical framework —
allows for the inclusion of all those characteristics and indicators suggested in the academic lit-
erature that wield explanatory power as regards influence or autonomy. Consequently, in the fol-
lowing sections we will identify the characteristics and indicators with explanatory power to be
included in the empirical study. We differentiate between information on the context characteris-
ing the position of the regulator, and factors that can be dependencers or autonomisers. In line
with this approach, and especially with insights from the Council of Europe, we believe that
many factors need contextual information before one can judge their power in a specific case —
such as whether it is a newly founded (and possibly vulnerable) regulator or a well-established
body.

What is relevant is obviously not the situation as can be derived from the statute books, but
the real location of the regulator in the governance environment. Because of this, some of the
studies already carried out distinguish between the formal and de facto independence and, there-
fore, use different indicators to measure each. We will follow this approach. Our understanding
is that “formal independence” is the formal perspective on ‘“real” independence, describing the
structural settings limiting dependences and strengthening autonomisers. We assume that there
are two ways in which the de facto situation can differ from the formal, normative concept:
firstly, there can be simply a lack of compliance and, secondly, there can be compliance but there
are informal means of influencing or, on the other hand of safeguarding the regulator’s auton-
omy.

According to the literature study, and some debates revolving around independence in sector-
specific regulation, one could assume that the separation of a regulator from general administra-
tion is one undisputed formal requirement for independence. Making use of the above-mentioned
concept of control resources, this ostensibly clear factor becomes on close examination rather
opaque. For example, organisational separation and being a legal entity do not necessarily mean
that there is no co-ordination by hierarchy and formal power. On the other hand, there can be
separation from the hierarchy of general administration even if there is no organisational and/or
legal separation. Therefore, legal and organisational separation is a characteristic we have to
map, but not necessarily an indicator for independence. This sophisticated approach enables us to
deal adequately with the particularities of supervision of Public Service Broadcasting in some
countries; however, the historically developed specific combination of regulatory tasks and the
role of ensuring that the broadcaster meets the society’s needs, hinders a final decision on inde-
pendence without having done an in-depth analysis.

219  Since the above-mentioned grouping is theoretically plausible but not intuitive for practitioners, we have
chosen not to reflect that in structuring the questionnaire.
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Some of the studies refer only to “politicians™ as actors whose influence has to be taken into
account. Again we would argue that this is not precise enough, since, depending on the norma-
tive requirements that crate calls the independence of the regulator, risks might stem from par-
liament, the government, political parties or other political actors.

The growing importance of the new species of actors empowered by public law but separate
from traditional administrative structures has provoked questions about the legitimacy and, con-
nected with that, accountability of those regulatory bodies. Legitimacy and accountability meas-
ures function as safeguards against the “absolute” independence of the regulatory body. The
study would be incomplete without taking criteria of those types into account, as they are will-
ingly implemented and have effects on both independence and efficient functioning. However, it
falls beyond the scope of the study to elaborate the underlying concepts of accountability and
procedural legitimacy completely. Rather, accountability and legitimacy measures are examined
only as far as they constitute mechanisms that are simultaneously relevant for the used notion of
independent regulatory bodies.

Moreover, it has to be pointed out that this study focuses on efficient functioning with specific
regard to the fulfilment of the regulatory tasks of a regulator rather than on efficiency in the
sense of general administrative performance that Verhoest et al focus on: They maintain that the
empirical link between autonomy and performance is inconclusive,”® which can also be attrib-
uted to the different survey designs. However their focus of a multi-dimensional analysis of six
different dimensions (managerial and policy autonomy; structural, financial, legal and interven-
tional autonomy) tries to “provide a different perspective on the ongoing academic debate on the
causal links between autonomy and performance of public organisations”. Strictly speaking, con-
trary to such a performance-related notion of efficiency, the focus of efficient functioning used in
this study is the achievement itself, and not the resources spent in achieving the desired effects.
While it might be proper for an impact assessment to focus rather on performance than on the
relative concept of efficient functioning, this is not true for the task of this study, which is de-
signed to measure the capability of regulators to implement the objectives of the AVMS effec-
tively.

1.3.3 Types and definitions of criteria

A relevant finding from the literature analysis has been that there are several definitions, ap-
proaches and theoretical frameworks when it comes to assessing the independence and efficient
functioning of regulators. The following overview lists all criteria that have been developed on
the grounds of literature analysis, where the methodology of the study rests on a common termi-
nology which is outlined as follows:

Criteria: Criteria are potential indicators, i.e. features that might have an impact on in-
dependence and/or functioning.

220  Verhoest, K. et al. (2004): 114.
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Category: A group of criteria that apply to a specific element of independence or efficient
Junctioning.

The methodology rests on a combination of context descriptors on the one hand and indicators
that allow for measuring independence and/or efficient functioning.

Context descriptors: Context descriptors describe the general framework but do not di-
rectly affect independence or efficient functioning of the regulatory body.

Indicators: An indicator is a feature that has an impact on independence and/or effective
Junctioning.

We further distinguish between formal indicators and de facto indicators.

Formal indicators: A formal indicator is an indicator that refers to legal provisions, i.e. to

what is laid down in law.

De facto indicators: De facto indicators are all indicators that apply to the real life situa-
tion (in contrast to formal indicators referring to the legal framework).

1.3.4 Context descriptors

As the theoretical analysis shows, the general legal frameworks as well as the exact layout of
regulators appear to be dependent on national regulatory pathways. Hence, there are context de-
scriptors that must be taken into account to get a picture of the general legal framework, with the
descriptors unable to serve as stand-alone indicators for independence and efficient functioning:

Different regulatory sectors and areas

National development paths like grown structures, institutional histories, regulatory tradi-

tions

Constitutional and legal framework

Industry structure and market size*'

Identification of main legal acts

Staff and total amount of budget of regulatory body

222

1.3.5 Derivation and illustration of theoretical dimensions and criteria to measure independence
and efficient functioning

In this chapter, theoretically founded criteria will be developed that have the potential to serve as
indicators for measuring the independence and efficient functioning of regulatory bodies within
the scope of the AVMS Directive. However, it is clear from the literature analysis that, at this
point in time, we can only ask for specific criteria and contextual information. Whether all of

221  There might be individual situations where market data can be an indicator, too, as there is a possible inter-
dependence between market data and independence e.g. when worsening market data leads to political pres-
sure on regulatory bodies; Cukierman, A. / Webb, S. / Neyapti, B. (1992): 377.

222 The total amount of the budget doesn’t say anything in regard to independence, as this information depends
considerably on other context information and regulatory scope and tasks of the regulator.
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these criteria really are able to serve as indicators for independence, for implementation or for
efficient functioning will be decided within the project step of elaborating the ranking tool.
Moreover, the literature analysis showed that independence is more an ideal-theoretic concept
than a practically feasible way of establishing a regulatory body. The main focus of independ-
ence — given the fact that bodies are “neither fully autonomous nor fully dependent from their
environment”** — is to strike a balance between the different potentials of possible dependence in
the directions of political decision makers and regulatees. Or, as Lamanauskas put it, independ-

99223

ence is not “an absolute freedom from influence of interests of various stakeholders of the regu-
latory process but rather a necessity for a regulator to keep an equal distance from all possible in-
terests in order to balance them impartially and aim at achieving long-term results benefitting all
stakeholders as contrary to serving short term interests of various groups.”” Hence, some crite-
ria will serve as indicators for potential influences from one or more specific directions, while
others will serve as indicators for potential safeguards against specific influences. As said before,
our approach of mapping governance structures enables us to include all criteria where the litera-
ture makes it plausible that there is a link to either dependencers or autonomisers.

The following chapters give an overview of theoretically extractable criteria and descriptors,
categorised under different dimensions of independence.

1.3.5.1 Categories of criteria

Since there are no inbuilt categories in the concept of governance structures we chose the catego-
ries of criteria that relate to the regulatory mediums approach (power, money, knowledge, see
above) and supplemented these categories by adding two more, namely the autonomy of the de-
cision making organ and its personnel, as well as transparency and accountability:

Status and Powers

Autonomy of Decisions Makers

Financial Autonomy

Knowledge

Transparency & Accountability mechanisms

1.3.5.2 Status and powers criteria

1.3.5.2.1 General legal framework including source of recognition of independence

General framework criteria might serve to show the clarity of the main legal backgrounds for a
regulator. According to Pollack (2009) the richness of legal details can serve as a measurement
criterion, as a higher level of detail prescribed by law can have the consequence of reducing
autonomous behaviour by the regulator. Equally, if the descriptions of its objectives and compe-

223  Gilardi, F. / Maggetti, M. (forthcoming): 56.
224  Lamanauskas, T. (2006): 79.
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tencies are unclear and subject to debate, a regulator might have its position within the regulatory
system undermined. A similar situation can evolve if more than one regulator is competent for
regulating a specific sector, without safeguards against conflicting competencies.

Furthermore, a fact that seems suitable as a criterion can be the recognition or tradition of in-
dependence in legal provisions or the constitution.

Formal criteria:

Form of legal provisions that establish the regulatory body and specify its tasks and powers

(parliament law, governmental bylaw, ministerial decree)*”

Clarity of legal provisions

Clarity of objectives, powers, and tasks assigned to the regulatory body**
Type of audiovisual regulator (single “converged” regulator®’, traditional sector specific
regulator) including scope of activities and sectors of regulatory powers of the body
Exclusiveness of regulatory powers in the audiovisual media sector™ (i.e. one or more
regulatory bodies competent in this sector)

Legal/constitutional provisions leading to independence as a value

De facto criteria:
Amendments or changes to the legal provisions formulating the tasks and objectives (and
the respective motives)
Incidents of political pressure in form of threatening with the alteration of legal objectives

1.3.5.2.2 Legal status of regulatory bodies

According to Smith** regulators can be classified in different ways: There are those regulators
that are separate units within a ministry, those that are separate agencies with a minister taking
part in decision making, and finally those that are separate legal entities.

Resulting formal criteria:
230

Legal nature of the regulatory body

Resulting de facto criteria:
Geographical location of regulatory body

231

1.3.5.2.3 Regulatory powers criteria

The scope of regulatory competencies and powers might serve as measurement criteria due to
their influence on the general power and strength of the regulatory body:

225 Jacobzone, S. (2005b): 89.

226  Gilardi, F. (2005b): 149.

227  Gilardi, F. (2002): 883.

228  Larsen, A. et al. (2006); Jacobzone, S. (2005b): 90.
229  Smith, W. (1997): Note No.127.

230 Thatcher, M. (2002a): 130; Jacobzone, S. (2005b): 92.
231  Vatiero, M. (2008).
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Another dimension of regulatory independence concerns the scope of decision making com-

petence. In the literature, many authors stress the distinction between regulatory agencies that are

truly regulatory and possess actual decision-making powers, and agencies that are merely consul-
tative. Thus, according to this distinction, independent regulatory authorities are those that hold

decision-making powers. Exclusive decision making powers that are clearly defined in law fur-
ther strengthen the independence and efficient functioning of the regulatory body. The right to
impose sanctions has a similar effect. Ideally, independent regulatory authorities do not produce

services or perform ordinary administrative tasks. Instead, the power to lay down general rules in

order to attain the goals set out in the legislation should be given to them.

232

Resulting formal criteria:

Nature and Scope of regulatory powers of the body:

Possibility to create policies on its own*?

Powers to solve disputes between state institutions and regulatees (offering a board of
complaints®* or moderating debates)

Power to make rules (legally binding to third parties)

Scope of power to monitor compliance by regulatees (areas and form of monitoring)*
Power to sanction, and sanction instruments (e.g. warnings, fines, suspension or revocation
of licences, where applicable)

Limited consultative power**

Right to initiate legislative acts

Authority to consider third party complaints concerning broadcasters’ activities*’

Market entry: competence for issuing broadcasting licenses and the supervision of the li-
cence conditions*® (in regard to national broadcasting laws)

Possibility to give binding instructions to regulatory body by state authority or industry
body** (and form of instructions: general policy / concrete decisions)** resulting in limited
regulatory powers

Margin of discretion*'

Ex-ante or ex-post regulation

Scope of decisive power of the head/board:

232
233
234
235

236
237

238
239

240
241

Teitgen-Colly, C. (1988).

Larsen, A. et al. (2006).

Larsen, A. et al. (2006).

Committee of Ministers (EC), Recommendation REC(2000)23 of 20 December 2000 on the independence
and functions of regulatory authorities for the broadcasting sector.

Larsen, A. et al. (2006).

Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

Declaration of the Committee of Ministers of the Council of Europe on the independence and functions of
regulatory authorities for the broadcasting sector, 26 March 2008.

EUGH, Case C-518/07, 9 March 2010, No. 28.

Hanretty, C. / Koop, C. (2009); Gilardi, F. (2005b): 149; Jacobzone, S. (2005b): 95.

Larsen, A. et al. (2006): 7.
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Possibility to decide on the regulator’s internal organisation*; flexibility of the internal

organisation

Responsibility for personnel policy (hiring and firing staff, deciding on its allocation and
composition)**

Possibility to use third party contractors

Possibility to determine staff salaries**

Resulting de facto criteria:
Possibilities to create long-term policies™”
Application of a visible and important regulatory power**
Reported cases of arbitrary or inconsistent rule application or sanctioning
Reported accusations that sanctions have been too harsh, too lax or politically motivated*"’
Legal or political conflicts, i.e. number of legal challenges to the decisions of the body**
Sufficient flexibility of body in managing own resources™’

Reported cases of actual use of powers of elected politicians to overturn decisions*’

1.3.9.3 Financial autonomy criteria

Another important indicator for dependency potential is the budget of the regulatory body.”"
Where external parties have legal influence on the level of the budget, they can both exert pres-
sure to get politically motivated decisions from the body, as well as undermine its operational
capacity through inadequate financing. This can occur intentionally or unintentionally, resulting
from a lack of knowledge, e.g. due to missing market studies. The greater the influence of one
single player regarding the budget allocation, the more likely it is to be used to punish or reward
the body in order to generate politically motivated decisions. The less any one-sided influence on
the budget is the higher is the “organisational autonomy”.** Safeguards against such influences
can be procedures to earmark the funding, or to have adequate and different sources of income.

Resulting formal criteria:

Source(s) of the body’s budget*”, their legal basis and their respective percentages (e.g.

concession fees; licences; public funds; taxes®*)

242  Gilardi, F. (2002): 883.

243 Gilardi, F. (2002): 883; Jacobzone, S. (2005b): 97.

244  Vatiero, M. (2010); Lamauskas, T. (2006).

245  Cukierman, A./ Webb, S. / Neyapti, B. (1992): 363.

246  Thatcher, M. (2002a).

247  Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

248  Thatcher, M. (2002b), 954-972.

249  Lamauskas, T. (2006).

250  Thatcher, M. (2002b).

251  Cf. Thatcher, M. (2002b).

252  Larsen, A. et al. (2005): 9.

253  Oliveira, G. et al (2005) 17 ff.; Gilardi, F (2002): 883.

254  Gilardi, F. (2005¢): 149; Jacobzone, S. (2005b): 86, 97.
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Level of autonomy in allocating the budget; involvements of other actors in the budget al-
location process™’

Form of budget allocation procedures**

Margin of discretion of body in charge of external budget allocation257

Resulting de facto criteria:
Adequacy of the budget to perform delegated duties™®
Factual influence of third parties over the budget™”

Budget trends over time*™; (at least) constant budget during recent years*'

Reported cases of supervisory authorities threatening to cut funding plans or to use funding

decisions as a leverage in political power struggles**

1.3.5.4 Autonomy of decision makers

The background and experience of the staff is one of the key ways in which a regulatory body
can either reinforce its independence, or have its independence compromised. The organisational
structure can include safeguards that will prevent capture from regulatees and from political de-
cisions makers. Furthermore, it can ensure professionalism and expertise, which can counter
asymmetric access to information and to limit (potential) conflicts of interest.

More concrete components of this dimension of independence are the organisational layout of
the management (i.e. director or board), nomination and appointment procedures for the director
or the board and its chair, the tenures of office and grounds for dismissal, provisions for the
composition of the board and its members’ expertise.

1.3.5.4.1 Nature and composition of decision-making organ

The existence of a board can already be seen as an independence criteria, as — in theory — a board
is supposed to offer more opportunities for collegiate decision-making, thus ensuring a greater
level of independence and integrity in decision-making than a single-person head of the regula-
tory body,* as it seems more possible to influence one person rather than a whole board. Other
important indicators are the composition of the board, and the scope of the board’s powers re-
garding the internal organisation of the regulatory body. Here, the division of powers between
the chairman of the board and the board can be important.

255  Especially the supervisory body, cf. Jacobzone, S. (2005b): 97.

256  Gilardi, F. (2002): 883.

257  Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

258  Thatcher, M. (2002b); Maggetti, M. (2007).

259  Maggetti, M. (2007).

260  Thatcher, M. (2005): 361.

261  Vatiero, M. (2008).

262  Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

263  Jacobzone, S. (2005Db).
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Resulting formal criteria
Form of decision-making organ (board/director/chambers)**

Composition of the board and total number of board members**®

Resulting de facto criteria
Party politicisation of the highest decision making organ.

1.3.5.4.2 Appointment procedures

According to Thatcher (2002) the nomination of the regulatory bodies’ board members offers the
most visible and effective formal control. In effect, as a minimum requirement, the regulators’
boards should be neither directly elected nor managed by elected officials.**® The potential for
external, one-sided influence decreases with the number of players involved: independence will
likely be higher if the nomination is confirmed by the government collectively. An even higher
level of independence exists where the nomination has to be confirmed by Parliament or by an
appointment procedure including both the executive as well as the legislative branch.>”

Resulting formal criteria:
Procedure of nomination of director/board***/chairman®”
Procedure of appointment (who and how)*", existence of safeguards that ensure imparti-
ality
Possibility for appointer(s) to ignore nomination®”
Independence of nominees as a formal requirement for the appointment*”
Renewability of appointment®’*

Regulator taking part in the appointment process (e.g. proposal, right to vote)*”

Resulting de facto criteria:
Partisanship of nomination*”®
Representation or reproduction of political power structures in actual board composition

(due to appointment procedures or other reasons)*”’

264  Majone, G. (1997); Lamauskas, T. (2006); Dohler, M. (2002): 110.

265 Hanretty, C./ Koop, C. (2009).

266  Thatcher, M. (2002a): 127.

267  Jacobzone, S. (2005); Smith, W. (1997).

268 Hanretty, C. & Koop, C. (2009). Comparing Regulatory Agencies. Report on the Results on a Worldwide
Survey. EUI Working Paper.

269 Hanretty, C./ Koop, C. (2009); Gilardi, F (2002): 881.

270  Gilardi, F. (2005b): 147; Gilardi, F. (2002): 882.

271 Lamauskas, T. (2006); Oliveira, G. et al. (2005): 17; Gilardi, F. (2005b): 147; Jacobzone, S. (2005b): 85, 93;
Thatcher, M. (2002a): 130.

272  Hanretty, C. / Koop, C. (2009).

273  Gilardi, F. (2005¢): 147-149: Gilardi, F. (2002): 881.

274  Gilardi, F. (2005b): 147-149; Gilardi, F. (2002): 881; ECJ, Case C-518/07, 9 March 2010, No. 44: Appoint-
ment by parliament or government does not impair independence.

275 Gilardi, F. (2005b): 147.

276  Thatcher, M. (2002).
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Factual behaviour of appointed members, e.g. acting on behalf of the nominating or ap-
pointing body*”®

Possibilities (or reported cases) for the appointing body to exert pressure on the appointed
member*”

Rotation of the board members280 (i.e. no change of the whole board, to avoid appoint-
ments always reflecting the political majority of the time as well as for the sake of effi-
ciency)

1.3.5.4.3 Rules to prevent conflict of interest or capture

The more its preferences are shaped only by their internal organisational dynamics, the more in-

dependent the body will be. The more such preferences are pre-defined by the interests of exter-
nal actors — namely political decision-makers or industry players — the less likely the body’s de-

cisions are to be in line with the aim of the neutral implementation of rules. Safeguards can help

against capture, e.g. in forms of possible conflicts of interest or revolving-door issues®', includ-

ing cooling-off periods.

282

Resulting formal criteria:

Legal provisions against conflicts of interest regarding head/board members*

political independence as a formal requirement for the appointment®*

Rules prohibiting holding other offices in the government at the same time**

Rules prohibiting being member of parliament at the same time

Rules prohibiting being under contract to, or associated with, a regulatee*®

Rules against exercising any function or possessing any interest in an enterprise or other
organisation in the media or related sector (e.g. advertising and telecommunications)**’
Rules prohibiting taking instructions from external persons or bodies™®

Provisions against conflicts of interest®

277

278

279

280
281
282
283
284
285
286
287

288

289

Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

Machet, E. (2002).

Cf. Thatcher, M (2002b).

Cf. Jacobzone, S. (2005b).

Gilardi, F. (2005b): 147; Jacobzone, S. (2005b): 94.

Jacobzone, S. (2005b).

Gilardi, F. (2005b): 147 ff.; Gilardi, F (2002): 881.

Larsen, A. et al. (2006).

Committee of Ministers (EC), Recommendation REC(2000)23 of 20 December 2000 on the independence
and functions of regulatory authorities for the broadcasting sector

Committee of Ministers (EC), Recommendation REC(2000)23 of 20 December 2000 on the independence
and functions of regulatory authorities for the broadcasting sector

Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.
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Provisions against conflicts of interest regarding family members/relatives™”
Rules regarding cooling-off periods®"

If there are no provisions against conflicts of interests: behavioural rules that help to sepa-
rate private interests from public ones**

Rules of confidentiality

Resulting de facto criteria
Proportion of revolving-door*>
Frequency of ad hoc contacts such as internships, collaborations, and regular meetings**
Actual independence of board members and/or staff from personal interests in the market
players™
Adequacy of internal organisation*® in relation to regulatory tasks and national context

1.3.5.4.4 Tenure & Salaries

The stability and length of the board members’/head’s legal mandate can have a strong influence
on potential dependencies: Ensuring a stable mandate, set in the middle of a parliamentary term,
is more likely to prevent political appointments during the tenure, and can result in appointments
that are not distinct from current political agendas. Also, the more experience and expertise the
decision-makers of the regulatory body can accumulate during the tenure, the more likely they
are able to behave independently from elected officials or other third parties.”’

A set of criteria connected to tenure would include the level of salary of the head and/or the
board members: where salaries are competitive with salaries paid in the regulated sector, the
regulators may be less vulnerable to job offers from the industry. Also, with adjusted salaries, the
chance to get high-profile people with sector specific knowledge is higher.

Resulting formal criteria:
Duration of the term of office®*
Staggered terms so that they do not coincide with election cycles™”
Legal provisions allowing an adequate level of salaries

Resulting de facto criteria:
Average effective term length*”

290  Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

291  Oliveira, G. et al. (2005); Larsen et al. (2006).

292  Lamauskas, T (2006).

293  Maggetti, M. (2007); Thatcher, M (2002b): “relational distance”.

294  Maggetti, M. (2007).

295 Lamauskas, T. (2006).

296  Thatcher, M. (2002b).

297  Thatcher, M. (2002b).

298  Thatcher, M. (2002b); Gilardi, F. (2005b): 147; Oliveira, G. et al (2005); Gilardi, F. (2002): 881; Jacobzone,
S. (2005): 85, 93; OECD/IEA (2001).

299  Smith, W (1997).

300 Vatiero, M. (2008).
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Early resignations, e.g. because of informal agreement to resign after the election of a new
government®' (higher turnover than election cycles can be an indicator of a lack of inde-
pendence — in contrast a lower turnover than election cycles is no sign of higher independ-
ence!’?)

Term of office of political decision makers and term of office of head/Board of regulatory
body de facto correspond with each other™”

(At least) constant levels of income of head/board members during the last years™

1.3.5.4.5 Dismissal

Legal provisions that allow the dismissal of the regulatory body’s head or board members are

more difficult to use as independence criteria because of their ambivalence: On the one hand, it
is obvious that board members are more politically vulnerable if they can be dismissed.”” On the

other hand, it has been pointed out that in situations where there is no possibility of dismissing

the head/board members, even in cases of malpractice, there could be detrimental effects on the
overall accountability of the body.*™ Hence, criteria have first to address whether there are any

legal provisions that allow a dismissal and — if so — on what grounds the dismissal petition can be

drawn, and by whom.

Resulting formal criteria:

Possibility of dismissal before the end of the tenure307

Reasons for dismissal (e.g. not obeying the rules of incompatibility; personal incapacity,
violation of material law)

Scope of dismissal (e.g. board member as such or only whole board)

Competent body to dismiss

Reasons for dismissal clearly defined in law

Dismissal procedures308(including appeal possibilities)

Resulting de facto criteria

Details and circumstances of personnel changes (notably dates of start and end of office)
regarding the head/board of the regulator’”

Reported cases of dismissals

Departures (dismissals and resignation) of board members before the end of the term’"

301
302
303
304
305
306

307
308

309
310

Cukierman, A. et al.(1992): 363.

Cukierman, A. et al.(1992): 363.

Cukierman, A. et al.(1992): 366, 367.

Vatiero, M. (2008).

Maggetti, M (2007).

Annex to Declaration of the Committee of Ministers of the Council of Europe on the independence and func-
tions of regulatory authorities for the broadcasting sector, 26 March 2008.

Gilardi, F. (2005b): 147; Jacobzone, S. (2005b); Thatcher, M. (2002b); Gilardi, F. (2002): 881 ff.

Committee of Ministers (EC), Recommendation REC(2000)23 of 20 December 2000 on the independence
and functions of regulatory authorities for the broadcasting sector

Jacobzone, T. (2005b).

Thatcher, M. (2002b).
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1.3.5.5 Knowledge criteria

1.3.5.5.1 Qualifications and professional expertise of decision makers

The professionalism and expertise of the board members are effective in countering asymmetric
access to information. Hence, safeguards that ensure a certain standard of sector-specific knowl-
edge in the board’s personnel can be used as criteria.

Resulting formal criteria
Requirements of being an expert’' (in the broadcasting/media sector)
Requirements of professional background’"*

Resulting de facto criteria
Board members actually being experts or having professional background

1.3.5.5.2 External advice

The possibility of gathering external advice from advisory boards, economic or scientific expert
is a significant way to increase the knowledge of the regulatory body, and hence to minimise in-
formational asymmetries.

Resulting formal criteria:
Legal requirement or possibility to gather external advice

Resulting de facto criteria:
Factual use of requirement or possibility to gather external advice

1.3.5.5.3 Cooperation with other regulatory bodies

Despite legal requirements to cooperate with other regulatory bodies — from the same state or
from other Member States — systematic forms of co-operation can also have positive effects on
the independence and efficient functioning of the body: During a formal international exchange
of regulatory experiences and de facto procedures, best practices will evolve that national regula-
tors can adapt to optimise their own regulatory activities, depending on their respective national
conditions. Moreover, by relying on international experiences with — for instance — new forms of
regulatory measures or practices, a national regulatory body can decide on the adjustment of its
own procedures without any third party influences.

Resulting formal criteria
Legal requirements for cooperation with other regulatory bodies within the regulatory sys-
tem
Legal requirements for cooperation with regulatory bodies in other states’"

311 Thatcher, M. (2002b); Oliveira, G. et al (2005): 17; Jacobzone, S. (2005b): 94.
312 Oliveira, G. et al. (2005): 17.
313  Cf. Majone, G. (1997b).
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Resulting de facto criteria
De facto cooperation with regulatory bodies in the same state
De facto cooperation with regulatory bodies in other states*
Form and institutional level of cooperation (e.g. formalised network structures, systematic
formal meetings, ad-hoc meetings)’"
Existence of informal cooperative arrangements

1.3.5.6 Accountability and transparency mechanisms

The literature analysis showed that there are risks and drawbacks in granting formal independ-
ence to a regulatory body (see Chapter 1.1.3.3).® To ensure that the regulator does not stray
from its mandate, engage in corrupt practices, or become grossly inefficient, checks and balances
must be put in place.’”’ To see the whole picture, those criteria must be mapped as well, espe-
cially taking into account that those measures risk being both legitimisers and dependencers.

1.3.5.6.1 Transparency mechanisms

As shown above (see section 1.1.3.3), independent regulatory bodies inevitably show a shortfall
when it comes to democratic legitimacy in form of accountability. Thatcher (2002) therefore
shows that legitimacy has to be drawn from the procedures they use. This form of legitimacy can
be described as “procedural legitimacy”, which is strongly connected to good governance princi-
ples. In general, good governance is increasingly regarded as a key determinant of the success or
failure of regulatory bodies.’"® The European Commission also points out the importance of good
governance principles, including independence, accountability, transparency and participation.’"’
This not only covers the basic question of how a regulator is legally bound to be rational in fa-

t** in this set of criteria; it is also the category that

vouring the common good or the public interes
assesses if and how a regulator is “applying good governance”.*
Transparency is a main aspect of good governance that directly influences its independence,
as a failure of transparency will undercut the regulator’s support and reduce the respect it enjoys.
As a consequence, without the goodwill and support of the industry and the public, it will be
more vulnerable to political pressure.*”
As transparency is a procedural meta-provision, it relates to practically all activities of the

regulator.
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Resulting formal criteria

Are provisions on transparency embedded in law, rules of procedures, and internal codes
of ethics, or just general provisions applicable to the civil service?**

General openness (e.g. regarding rule making, public decisions sessions*** or public hear-
ings in important cases’?)

Requirements to give reasons for the decisions™®

Answerability, i.e. actions being openly discussed in public with members of board®”’
Publication of decisions™ and information, including models or guidelines on which their
decisions are based™

Dissemination of published information™’

Prohibition of informal discussions of pending cases with any of the parties involved®'
Transparent procedure regarding the issuing of licenses™

Developing models or guidelines, public doctrines and principles and conceptual frame-

works for their actions®*

Resulting de facto criteria:

Actual transparency (especially when there is no statutory transparency rule)*

Disclosure of decision procedures* and reasoning™

Indication or announcement of likely future actions

Publication of board meeting minutes

Forms of dissemination (e.g. print, website, directly to parliament, official journal, maga-
zine etc.)

1.3.5.6.2 Consultation procedures

Using external expertise from researchers, academic experts or stakeholders (including regula-

tees) in the form of independent studies, or during consultation procedures, can be used as a

means of preventing information asymmetries in the regulatory body. Moreover, the participa-
tion of third parties in the decision-making process increases the credibility of the body. This in-

crease in credibility strengthens the independence of the regulatory body. Participation occurs
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when relevant parties effectively contribute to the regulatory process. This may take many forms,
including formal consultation exercises, formal and informal hearings, and surveys of consumer
views and priorities.*”’

Resulting formal criteria
Legal framework for consultations (systematic/ad-hoc/mandatory/voluntarily)**®

Resulting de facto criteria
Forms of external advice acquisition (scientific advisory board*/external stud-
ies/consultations/expert hearings etc.)
Public availability of the basic data relevant for the conduct of regulatory policy**
Disclosure of basic data as integral part of the regulator’s tasks/objectives™!
Actual consultations of stakeholders and/or the public**
Number and kind of players involved in consultations**
Actual consultation procedures for knowledge gain, e.g. white papers, consultation papers,
invitation of comments on draft decisions®*
Inclusion of consultation results in the decision-making process, reaction of the regulator
to arguments or claims®
Stage of decision-making process where consultations have been integrated

1.3.5.6.3 Formal accountability and auditing mechanisms

The important role of accountability and its relationship to independence has been examined in
Chapter 1.1.3.3: Provisions regarding accountability requirements are more than just formal
safeguards. In fact they imply behavioural guidelines like transparency or other good regulatory
practices™ that are able to help the regulator behave in a fair and impartial manner towards the
stakeholders, while a key dimension of accountability is the availability of detailed, reliable and
relevant performance evaluation.*’

Resulting formal criteria:

General requirement to produce periodic (i.e. annual) reports*®

assessing the extent to
which its objectives have been achieved*”
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Formal accountability obligations vis-a-vis the parliament350 or the government™'

(e.g. no
formal obligation; presentation of an annual report for information only; presentation of an
annual report that must be approved®?; body is fully accountable to the parliament)

Formal pre-defined performance criteria (to be able to perform long-term goals)™”

External evaluation procedure® (national audit office, private consulting firm, independent
academic research etc.)

Accountability requirements and objectives clearly defined in law™

Objectives of regulation clearly defined in law>>*

Prioritisation of multiple objectives stipulated in law™’

Measurability of regulatory objectives in statutes or decrees™®

Resulting de facto criteria:

Periodic internal or external evaluation procedures assessing to what extent the regulatory
objectives have been met™
Regulatory body explains rules or strategies that describe its policy’® and decision prac-

tices

1.3.5.6.4 Supervision of regulatory body

Rules and procedures of supervision are a necessary tool to ensure that the regulatory body is
complying with its tasks and objectives.

Resulting formal criteria:

Existence of legal provisions regarding supervision

Form of supervision (systematically vs. ad hoc)*'

Competent body/bodies for supervision

Competence of third party (other than court) to overturn body’s decision®”

Resulting de facto criteria:

Rights of co-determination regarding informal agreements or the publication of official
documents by government/parliament’™®
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1.3.5.6.5 Appeal procedures

Once the regulatory body takes decisions that are legally binding on third parties, a judicial re-
view within an appeal procedure can also promote independence because such remedies ensure
that decisions are not unduly influenced.’*

Resulting formal criteria
Existence of appeal procedures that are open to review the body’s decisions
Bodies/organs that are allowed to review decisions (internal appeals, organs from political
branch, external commissions, judiciary branch i.e. courts)’®
In the case of a non-judicial review: Possibility of the appeal decisions undergoing judicial
review’®
Scope of judicial review, e.g. margin of discretion left to the regulator®®’
Groups of relevant appellants (consumer, market players, politicians/government)
Resulting de facto criteria
Number of legal challenges to the decisions of the body**®
Opportunities for legislator/government to overrule regulatory decisions through new leg-
islation

1.3.6 Indicators chosen to be used in this study

After conducting the literature analysis, followed by the derivation of theoretical criteria for
measuring the independence and efficient functioning of regulatory bodies, it became obvious
that the study would not use all derived criteria for the project questionnaire. Reasons for decid-
ing whether a criterion should be part of the surveys were its operability and the effort required
to get specific information with regard to the expected outcome. Furthermore, the criterion’s
general capacity to serve as an indicator for independence and its suitability for comparison of
different bodies was taken into account. It is important that the criteria ensure stable findings re-
garding potential risks for dependencies without being to a substantial degree influenced by the
different national frameworks.

Caveat: The criteria chosen as indicators are nonetheless subject to national context in-
Jormation. Moreover, in order for the outcomes of the independence assessment of regu-
latory bodies to be significant, it is also essential to examine the existence of respective
safeguards, which can be other criteria from the same or other indicator sets. Therefore
criteria must be ranked and prioritised and different combinations of criteria must be de-
veloped to make statements on a regulatory body’s overall independence reliable. The re-
sult of these steps can be found in the ranking tool, see Chapter 5.3.
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1.3.6.1 Reasons for criteria not being considered to be workable indicators

Beside the fact that the resources of each Country Correspondent were limited®”, there are three
main arguments for not selecting specific criteria as indicators for the surveys conducted in WP
2. First and foremost, we focussed on criteria where theory suggests that within our approach the
factors have explanatory value as regards dependencies or safeguards for autonomy. Furthermore
there are reasons regarding the practical implementation of the study.

1.3.6.1.1 Straightforwardness of answers

When using standardised questionnaires, the variety of answers has to be limited. If answers can
only be given by whole sentences and further explanations, the criteria won’t be assessable dur-
ing the analysis in a feasible way. Where listed criteria carried the risk of not being standardis-
able we refrained from using these criteria for the questionnaires. Instead we asked the Country
Correspondents to include the answers to these criteria into the Country Report. For the ques-
tionnaire, we focused on criteria that can be answered in a way that allows standardisation. Some
criteria were of high importance but at the same time very complex to answer. In such cases we
tried to standardise the possible answers in the questionnaire with a view to reducing complexity.
To compensate, it was asked that complex procedures, for instance the concrete procedural steps
necessary for the nomination or appointment of the board, should be included in the descriptive
Country Report.

1.3.6.1.2 Objectifiability

Some of the theoretically derived criteria require a subjective assessment or evaluation. We de-
cided not to take those criteria as indicators where a personal estimation had to be given. Judg-
ments and estimations depend heavily on the personal expertise and position of the country cor-
respondent, and are not suitable for an operationalised statistical analysis.

Taking into account the above-listed criteria, the type of questions that are mainly affected by
this drawback are the de facto criteria. While legal provisions can be examined as facts, de facto
behaviour is usually harder to prove. However, there are several de facto indicators — e.g. the
number of actual conducted public consultations, or the number of dismissals before the end of
the term — which are verifiable and were therefore included in the questionnaire.

1.3.6.1.3 Cost-benefit ratio

In cases where the information retrieval would request a considerable effort we balanced the re-
quested effort with the potential gain from the information retrieval. Where the cost too heavily
outweighed the benefit we decided to exclude the respective criterion from the surveys.

369 For each country correspondent two man-days had been allocated for answering all the questions in the sur-
vey and writing a full-text country report with further information on the general framework of the respective
state. A survey consisting of more than 130 single criteria (most of them with different possible variables)
would not have been realistic in this amount of time.
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1.3.6.1.4 Comparability

There are some criteria in the theoretically derived list that seem to work out as indicators when
considering solely a national perspective — for instance, the level of salaries of members of the
regulatory body’s board compared to industry salaries. However, from a comparative perspec-
tive, these numbers depend highly on the economic strength of the respective state and therefore
are not suitable for an international comparison. Hence, such criteria were not selected as indica-
tors in this survey.

1.3.6.2 Descriptors and criteria chosen for the questionnaire

The context descriptors to be taken into account to get a picture of the general legal framework
cannot serve as indicators for independence and efficient functioning (see 1.5.2.). Nevertheless
they are relevant context descriptors that should be included in the questionnaire and/or the
Country Report to allow an understanding of the regulatory system. Therefore in the question-
naires we included the following context descriptors:

Market data (Industry structure and market size) (Table 1)

Identification of main legal acts (Table 2)

General legal framework / institutional history (Table 6/Table 3)

Sectors covered (Table 4)

Staff and total amount of budget of regulatory body (Table 5)
The Country Correspondents were asked to describe national development paths, i.e. developed
structures, institutional histories and regulatory traditions in the Country Reports. In addition to
the context descriptors we chose the following criteria as potential formal indicators to be in-
cluded into the questionnaire:

We asked for the form of legal provisions that create the regulatory body, as well as its tasks
and powers in Table 6. The form of the legal provisions is of significance for independence and
efficient functioning, because the form of the law or rule (constitution, parliamentary act, minis-
terial decree) determines the number of veto points (i.e. the conceivable means for actors to veto
the change) which is deemed to be of relevance for independence in the literature. Furthermore,
the value that is given by the legislative framework to the regulatory body is expressed by the
value of the law that establishes the regulatory body.

The question of whether the legal provisions are clear and unambiguous cannot be answered
in a strictly objective way. This question has therefore not been included in the questionnaire. In
the Country Report we asked the Country Correspondents whether there had been frequent
changes in the laws or the legislative developments, which in their point of view had led to a lack
of clarity of the powers and obligations of the regulatory body. Also, we asked the Country Cor-
respondents to explain major legal disputes regarding substantial provisions governing the
audiovisual media sector.

In Table 4, we asked for the sectors covered by the regulatory body. This allows us to see
whether the regulatory body is a converged regulator or not. From Table 2 and Table 3 the ex-
clusiveness of regulatory powers in the audiovisual media sector can be derived.
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The criterion of whether there have been amendments or changes to the legal provisions set-
ting out the tasks and objectives (and their respective motives) has been included as a point of
reference in the country report. We regarded this criterion as relevant because the amendment of
the law could be a demonstration of power over the regulatory body. However, because politi-
cally motivated influence constitutes just one possible reason for amending the law (besides a lot
of other potential reasons) we are of the opinion that this indicator does not have sufficient sig-
nificance to be included as a de facto criterion into the questionnaire.

The criterion of incidence of political pressure in the form of threats to alter the legal objec-
tives is too specific to be included into the standardised questionnaire. However, this has been
included as a reference point into the Country Report.

1.3.6.2.1 Status and Powers

1.3.6.2.1.1 Legal status

Formal indicators:

The legal nature of the regulatory body is a pivotal point for independence within the insti-
tutional design, even though we have seen that one criterion alone does not tell much. This
criterion is addressed in Table 7 of the questionnaire. For the specific design of Public Ser-
vice Broadcasting, which often operates with internal decision-making organs, Table 7
provides the opportunity to describe specific organisational characteristics. A more de-
tailed description of specific organisational characteristics can be given in the Country Re-
port.

De facto indicators:
The geographical location of the regulatory body cannot be qualified as a formal indicator.
However, as a context descriptor it has been included in Table 3.

1.3.6.2.1.2 Regulatory Powers

Formal indicators:
Whether there are powers to solve disputes between state institutions and regulatees has
not been included in the questionnaire, because whether or not such powers exist is greatly
dependent on the regulatory system in place, and therefore not significant for the qualifica-
tion as independent and/or efficient functioning.
The power to make rules (legally binding to third parties), which gives the regulatory body
the ability to create policies on its own, has been covered in Table 9. The Country Corre-
spondents have been asked in the Country Report to explain whether self-
commitments/long-term policies are in place.
The scope of power to monitor compliance by regulatees (areas and form of monitoring)
has been included in Table 10.
Power to sanction, and sanction instruments (e.g. warnings, fines, suspension or revocation
of licences, where applicable) are covered in Table 11.
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Consultative tasks — meaning ordinary administrative tasks or services — could be inter-
preted as being detrimental to independence. On the other hand, these tasks do not have
negative effects on independence nor efficient functioning, provided they do not interfere
with other, more specifically regulatory, tasks. Therefore we did not include the limitation
of consultative powers as a potential indicator for independence and efficient functioning,
and therefore did not include this criterion in the questionnaire.

The right to initiate legislative acts does not necessarily provide the regulatory body with a
higher degree of independence. Additionally, such a right can only be given to the regula-
tory body if a specific legal set-up is provided for. Because of the context-sensitivity of this
criterion, it has not been included in the questionnaire.

The body to consider third party complaints concerning broadcasters’ activities is covered
in Table 14 of the questionnaire.

We did not include the criterion of whether the regulatory body has the competence to is-
sue and supervise broadcasting licences in the questionnaire, as this criterion is only broad-
casting-specific. Furthermore, the issuing and supervision of licences constitutes a regula-
tory power that does not necessarily have a positive effect on either the independence or
the efficient functioning of the regulatory body: Whereas more powers can lead to a greater
distance with regards to government and parliament, it can increase the risks of regulatory
capture by the industry.

The criterion of whether or not the regulatory body has a margin of discretion in its deci-
sion and/or rule making power has not been included in the questionnaire because this cri-
terion is too complex to be asked for in a standardised manner. However, in Table 11 the
Country Correspondents have been asked to indicate whether the regulatory bodies have a
margin of discretion while applying their sanctioning powers.

The question of whether the regulation is to be applied ex ante or ex post can be derived
from Table 10. This table concerns monitoring power. Monitoring is a field in which the
differentiation between these two forms of regulation is of relevance for the efficient func-
tioning of the regulatory body.

De facto indicators:
The de facto indicators resulting from the regulatory powers have not been included in the
questionnaire. However, the Country Correspondents were asked to explain the de facto
use of regulatory powers in the Country Report.
The de facto indicator of whether or not the regulatory body has sufficient flexibility in
managing resources requires a subjective assessment that is unsuitable for inclusion in a
standardised questionnaire.

1.3.6.2.2 Financial autonomy

Formal indicators
The source(s) of the body’s budget, its legal basis and the respective percentages have been
covered in Table 25. In Table 26 we asked about the actors involved in the budget-setting
process. Also, we explicitly asked whether the regulatory body is involved in the budget-
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setting process and who is involved in the process of budget adjustment. We did not ask
for the form of the budget allocation procedure because this criterion has been considered
too complex and context-sensitive to be included in a standardised questionnaire.

De facto indicators

We did not ask about the adequacy of the regulator budget because this involves a subjec-
tive assessment and is therefore not suitable for a standardised questionnaire.

We asked whether there is a de facto influence of third parties (not formally involved in the
process) on the budget in Table 26.

If there were cases reported where supervisory authorities threatened to cut funding plans
or to use funding decisions as leverage in political controversies, the Country Correspon-
dents were asked to explain those in the Country Reports.

1.3.6.2.3 Autonomy of decision makers

1.3.6.2.3.1 Nature and composition of decision-making organ

Formal indicators

We asked for the form and the composition of the decision-making organ
(board/director/chambers) in Table 15. Furthermore, we asked for the total number of
board members representing civil society, government, parliament, industry, experts and/or
other groups. County Correspondents were asked to specify the proportions that the respec-
tive groups of representatives have in the board.

The possibility of deciding on the regulator’s internal organisation and personnel policy is
covered in Table 16. The possibility of using third party contractors is covered in Table 36.
We did not include the criterion of whether or not the regulator has the opportunity to de-
termine the staff salaries in the questionnaire, because from our point of view it is very
context-sensitive and therefore too specific to be included.

De facto indicators

The resulting de facto indicator of whether or not the regulatory body’s highest decision-
making organ is distinguished by party politicisation did not prove to be suitable to be
asked in a standardised questionnaire.

1.3.6.2.3.2 Appointment procedures

Formal indicators
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The procedure for the nomination and appointment of the director/board and chairman of
the board is covered in Table 17. We also asked about the potential for the appointer(s) to
ignore nominations. The renewability of appointment has been covered in Table 18.

We have not asked about the independence of nominees as a formal requirement for the
appointment; instead we decided to scrutinise comprehensively the rules of incompatibility
in Tables 20, 21 and 22. We found that the significance of a formal requirement of inde-
pendence needs to be interpreted in context, whereas rules to prevent conflicts of interests
are more precise and provide sufficient safeguards against personal dependencies.



The information about whether the regulator takes part in the appointment process (e.g.
proposal, right to vote) can be drawn from Table 17 in cases where the regulator has the
decisive say in either the nomination or the appointment. A mere participation has not been
covered because we are of the opinion that this would be of low significance.

De facto indicators
Issues around the partisanship of the nomination and the appointment process should be
covered in the Country Report. The representation or reproduction of political power struc-
tures in the actual board composition should also be explained in the Country Reports. In
table 18 we asked whether the term of office (of the board members of the regulatory
body) is staggered in order not to coincide with the election cycle. This would be a safe-
guard against a representation or reproduction of political power structures.
The criterion asking for the factual behaviour of the appointed member with regards to the
interests of the body nominating or appointing him or her has been considered too context-
sensitive and to be too much of a subjective assessment to be included into the standard-
ised questionnaire. Instead, the Study Team shall examine whether it should be included in
the empirical analysis to develop de facto indicators in work package 3. Additionally, we
encouraged the Country Correspondents to address problems regarding discrepancies be-
tween the provision of the law and the factual situation in the Country Reports. The same
applies to the potential (or reported cases) for the appointing body to exert pressure on ap-
pointed members.
The rotation of the board members, i.e. a staggered term of office within the board, has not
been covered in the Questionnaire because its significance for independence and efficient
functioning is contradictory. On the one hand, a rotation within the board can prevent the
board from reflecting political majorities and thereby increase its independence and effi-
cient functioning. On the other hand, it can be detrimental to the consistency of the deci-
sion making processes within the board and therefore impair the efficient functioning of
the board.

1.3.6.2.3.3 Rules to prevent conflict of interest or capture

Formal indicators

Legal provisions against conflicts of interest regarding the head/board members have been
asked for in Table 20, 21 and 22. In Table 20 we also asked about rules prohibiting the
holding of other offices in government or parliament at the same time. The question of
whether political independence is a formal requirement for the appointment has not been
included because the term is too ambiguous to be included into a standardised question-
naire. Rules prohibiting being under contract to, or associated with, a regulatee, or rules
against exercising any function or possessing any interest in an enterprise or other organi-
sation in the media or media-related sector, would be part of rules to prevent conflicts of
interests with the industry. In Table 22 we also asked whether there is a cooling-off period
foreseen in law.
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Additionally we asked whether there are further obligations to prevent conflicts of interest
and gave the obligation to disclose participations in companies as an example. Behavioural
rules that help to separate private interests from public ones could be inserted as “others”
in Table 20 as well. The same applies to rules of confidentiality, although it is debatable
whether these are sufficient means to prevent conflicts of interest. In Table 31 we asked
whether anybody has the right to give instructions to the regulatory body. Rules prohibiting
instructions to individual board members from external persons or bodies have not been
included in the examination because this depends very much on the nature and scope of the
representation structure, which is not reflected by the tables in detail. We did not ask for
provisions against conflicts of interest regarding family members/relatives but in the Coun-
try Reports asked to specify whether the Country deals problems of conflicting interests of
family members.

De facto indicators

The proportion of revolving-door appointments should have been covered in the Country
Report as a de facto indicator. The frequency of ad hoc contacts such as internships, col-
laborations, and regular meetings has not been questioned because this criterion is too am-
biguous to be qualified as an indicator for independence and efficient functioning. Equally,
such contacts may improve independence because collaborations and regulatory meeting
can support expertise and therefore also foster independence. The actual independence of
board members and/or staff from personal interests in market players would — if problem-
atic — be addressed in the Country Report. The adequacy of the internal organisation in re-
lation to regulatory tasks and the national context is too much of a subjective assessment to
be included in the questionnaire.

1.3.6.2.3.4 Tenure & Salaries

Formal indicators

The duration of the term of office and the question of whether the term of office is stag-
gered in order not to coincide the election cycle have been included in Table 18. The ques-
tion asking for legal provisions allowing an adequate level of salaries has not been in-
cluded in the questionnaire because of its context sensitivity.

De facto indicators
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An (involuntary) early resignation, e.g. because of an informal agreement to resign after
the election of new government, can be an indicator for a lack of independence that — if ob-
served in the respective country — should be explained in the Country Reports. The level of
income of the head/board members in recent years has been excluded as a formal criterion
and therefore is also to be excluded as a de facto criterion. However, in cases where the
level of income has been reduced during the last year in a way that could reduce the regu-
latory body’s independence, this should be addressed in the Country Report.



1.3.6.2.3.5 Dismissal

Formal indicators
The possibility of dismissal before the end of tenure, the necessary legal grounds for such a
dismissal, its scope and the competent body for such an action have been asked in Table
23.

De facto indicators
Reported cases of dismissals before the end of the term were to be reported in Table 24.

1.3.6.2.4 Knowledge

1.3.6.2.4.1 Qualification and expertise

Legal requirements of expertise and professional background have been covered in Table 19.

1.3.6.2.4.2 Seeking opinions from experts and stakeholders

Formal indicators
The existence of a legal framework for seeking advice is discussed in Table 36.

De facto indicators
The actual seeking of advice is asked for in Table 36.

1.3.6.2.4.3 Cooperation

Formal indicators
The legal requirement for cooperation with other regulatory bodies within the regulatory
system has been addressed in Table 40. Table 41 asks about international cooperation.

De facto indicators
Where there are discrepancies between the formal and the de facto situation regarding co-
operation, or other peculiarities on the de facto level, this should be addressed in the Coun-
try Report.

1.3.6.2.5 Accountability and transparency mechanisms

1.3.6.2.5.1 Transparency mechanisms

Formal indicators
The question of whether the decision making process is transparent is covered in Table 16.
Table 37 asks for detail about public consultation and Table 39 discusses the publication of
the regulator’s decisions and the obligation to explain those decisions.

De facto indicators
In cases where there are discrepancies between the formal and the de facto situation, the
resulting de facto indicators, which mainly address compliance issues and the forms of dis-
semination, should be addressed in the Country Report.
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1.3.6.2.5.2  Seeking opinions from experts and stakeholders

Formal indicators

The existence of a legal framework for consultations is discussed in Table 36.

De facto indicators

If there are discrepancies occurring between the formal and the de facto situation, this
should be discussed in the Country Report. The actual situation regarding public consulta-
tions is asked for in Table 38. The criterion of whether consultation responses are pub-
lished has been included in Table 37.

1.3.6.2.5.3 Formal accountability and auditing mechanisms

Formal indicators

Formal indicators regarding the formal accountability and the external evaluation proce-
dure are addressed in Tables 28, 29 and 30. We did not include the question of whether
formal pre-defined performance criteria exist, because this criterion seems too ambiguous
to be included into a standardised analysis. The same applies to the question of whether le-
gal provisions (in general) are clearly defined in law. The assessment of the clarity is to a
certain degree subjective and therefore not suitable for a standardised questionnaire.

The prioritisation of multiple objectives stipulated in law and the quantification of regula-
tory objectives are criteria that are very context-sensitive. Therefore they do not form part
of the questionnaire.

De facto indicators

If there is a discrepancy between the formal and the de facto situation this should be ex-
plained in the Country Report.

1.3.6.2.5.4 Appeal procedures

Formal indicators

Table 32 discusses appeal procedures and the relevant appellants. Table 34 asks for the
scope of judicial review and the margin of discretion left to the regulator.

De facto indicators
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We did not ask for the number of legal challenges to the decisions of the body, because this
criterion cannot be qualified as a potential formal indicator for independence: The signifi-
cance of the number of legal challenges cannot be determined without knowing the exact
contextual circumstances for each appeal case.

Moreover, the opportunity for the legislator/government to overrule regulatory decisions
through new legislation is a very context-sensitive criterion and therefore cannot be in-
cluded as a potential formal indicator for independence.
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2.1 Methodology

In addition to the completion of the questionnaire, which took the form of a set of tables, the
Country Correspondents were asked to write a description of the institutional, legal and regula-
tory framework in their respective countries. They were asked to include possible indications of
de facto influences and non-compliance with formal provisions. The tables based on the context
descriptors, formal and de facto indicators provide detailed information on the country’s institu-
tional, legal and regulatory frameworks, as well as elements of the effective practical implemen-
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tation of these frameworks. They allow a comparative overview of the situation across the coun-
tries covered. The standardised form facilitates the identification of differences and similarities
among the regulatory bodies. At the same time, the tables are designed to reflect the particulari-
ties resulting from the institutional design of Public Service Broadcasting and of co-regulatory
bodies.

To complement and — in the case of controversies — contrast the answers of the Country Cor-
respondents, the regulatory bodies of all countries covered by the study were asked to fill out the
questionnaire as well. The Country Correspondents were asked to identify the main regulatory
bodies competent for audiovisual media services, including the regulatory bodies for Public Ser-
vice Broadcasting. In cases where there was more than one regulatory body competent for super-
vising the application of the rules of the AVMS Directive, the additional bodies were contacted
as well.

After receiving the answers, the consortium checked both the correspondent’s and the regula-
tory body’s answers for consistency. Where contradictions arose, the Country Correspondents
were asked to clarify and explain the situation.

2.2 Development of institutional audiovisual media regulation — a historical
overview

The history of state intervention in broadcast television media spurred the need for supervision
and consequently the establishment of supervisory authorities. With radio and television being
from the outset under the control of the European governments, the challenge of achieving inde-
pendence for these regulatory bodies was even greater. It wasn’t until after the 1980s that the
pressure to avoid political interference began to rank highly on the public agenda, and regulators
moved away from acting like the operational arm of political power. The acknowledgement that
the primary aim of any communications and media policy is that of “securing the free and equal
access”” to media markets and means of transmission, and to protect a range of content stan-
dards in order to serve the needs of society, continues to legitimise a degree of intervention in
media policy-making.

In their influential book entitled “Comparing media systems: three models of media and poli-
tics”, Hallin and Mancini’"' identify the following forms of state intervention: libel; privacy;
defamation; right-of-reply laws; hate speech laws; professional secrecy laws for journalists; laws
of access to information; laws regulating media concentration, ownership and competition; laws
regulating political communication (especially during electoral periods); broadcast licensing
laws; and laws regulating broadcast content. They conclude that “the most important form of

370  Van Cuilenburg, Jan and McQuail, Denis (2003). “Media policy paradigm shifts. Towards a new communi-
cations policy paradigm”, European Journal of Communication, Vol. 18 (2), 205

371 Hallin, Daniel and Mancini, Paolo (2004). Comparing media systems: three models of media and politics.
Cambridge: Cambridge University Press.
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state intervention is surely public service broadcasting”*”

plurality enhancement.

, which stood at the origin of media

The evolution of media regulation and oversight over time reflects regulatory trends (public
service, delegation to independent authorities) and developments in the market (the advent of
private broadcasters in the beginning of the 1980s and convergence of television broadcasting
and other forms of audio-visual media services and means of transmission), as well as in re-
sponse to political changes in the Central and Eastern European region. As shown in Table 1 (be-
low), the phases of developing independent authorities for the media sector require a set of con-
ditions sine qua non, which explain the structural shifts in the activities performed by the regula-
tor. State intervention — legitimised in the name of the public interest — is intended to protect
against capture by specific interests and to ensure representation of all groups in society.’” It
takes different forms in accordance not only with technological developments, but also with the
traditional political legacies binding the decision-makers and the relevant stakeholders.

Tab. 2 Overview of paradigm shifts in media regulation in Europe, necessary conditions and their

implications

Paradigm shift (time

Necessary conditions and determinant factors

Implications for the regulator

period) and its independence
Public service In Western Europe: State television, acting as the
paradigm scarcity of spectrum (for radio and television) operational arm of the govern-

(1950s — late 1970s)

Competitive
de-regulation
paradigm

(1980s — mid 1990s)

Post-communist
media paradigm
(1989 — mid 2000s)

social equity and equal access considerations (univer-
sal service)

nature of programming fostering national identity

In Western Europe:

market liberalisation due to the expansion of cable and
satellite television, resulting in a diversification of con-
tent (except for France, where dirigisme prevailed ini-
tially)

internationalisation of media markets brought about by
the advent of satellites

minimal state ideology (based primarily on economic
rationales)

transformation of state television to independent public
service broadcasters

In Central and Eastern Europe:

large-scale transition process towards a liberal democ-
ratic model (political, economic and social change)
legacy of communism in the approach to media mar-
kets

transformation of the party-controlled broadcaster into
a public service broadcaster

pressure from the international community to reform
the media

ment, or public service broad-
casting organisation under in-
ternal oversight
Establishment of independent
regulatory agencies to oversee
the new and numerous com-
mercial broadcasters and in
many instances also the public
service broadcaster

Establishment of regulatory
agencies that:

retained a high degree of politi-
cal control; or

were shaped as independent
after the available Western
models

372  Hallin, Daniel and Mancini, Paolo (2004). Comparing media systems: three models of media and politics.
Cambridge: Cambridge University Press, 43
373  Buckley, Steve et al. (2008). Broadcasting, Voice and Accountability. A public interest approach to policy,
law, and regulation. Washington, D.C: The World Bank Group, 8.
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Paradigm shift (time Necessary conditions and determinant factors Implications for the regulator

period) and its independence

Post-conflict interven-  In countries of Ex-Yugoslavia: Setting up independent media

tion paradigm sharp ethnic divisions authorities to regulate against a

(1995 —mid 2000s) post-conflict general reconstruction monopoly of the media by par-
attempts by ethnic groups to take control over broad- tisan groups

casting for fuelling nationalist propaganda
International intervention and institution building

Convergence paradigm  In Europe: Establishment of some con-
(late 1990s — present) fast-changing globalised environment verged independent authorities
technological developments, converging trend of au- for electronic media and tele-
dio-visual platforms communications
horizontal regulation of all audio-visual media services
(AVMS)

Source: INDIREG research

This chapter is structured as follows. The first part is dedicated to the origins of media regulation
and points to the extensive state intervention in the early days of radio and television. The second
part examines the market and policy changes in the aftermath of cable and satellite expansion,
and considers the evolution of broadcasting in Western Europe against the background of the in-
ception of regulatory authorities for television and electronic media. The transformation in Cen-
tral and Eastern Europe after the collapse of communism, and the media intervention in the ex-
Yugoslav conflict-torn territories, are tackled in the third and fourth sections. Next, the issue of
media convergence and that of converged regulatory bodies are looked at in the European con-
text. Finally, the European Union Audiovisual Media Services (AVMS) Directive from 2007 is
analysed in the light of how it will influence the existing media regulatory agencies and contrib-
ute to new competences and powers in the regulation of audiovisual media services.

2.2.1 Origins of media regulation

Compared to the press sector, broadcasting media have been regulated — more or less strictly —
right from the beginning. The radio became a mass-medium in the 1920s in Europe, technologi-
cally developing from the postal, telephone and telegraph (PTT) services. As such, the latter
were owned by the state, which meant that the government soon expanded its control over the
airwaves as well.””* In contrast to the American capitalist model, the most influential European
states adopted a “public-utility” approach by retaining control over the newly introduced media,
by subordinating them to the national interest’”. This has been facilitated by the fact that, com-

374  In the US, radio industry was, from the start, a private sector activity.
375 Van Cuilenburg, Jan and McQuail, Denis (2003). “Media policy paradigm shifts. Towards a new communi-
cations policy paradigm”, European Journal of Communication, Vol. 18 (2), 188.

80



t7°, which was not

pared to other public services, the broadcast content had a zero marginal cos
influenced by the number of people in its audience.’”’

Moreover, radio played a crucial role during the First World War, causing some European
governments to impose exclusive monopoly on it. Most notably, this was the case in Germany,
Sweden and France’ Switzerland followed a different model, by having small public corpora-
tions running the radio stations in large cities to serve different communities. In other countries,
such as Belgium, Denmark and Norway, radio transmission began as a commercial enterprise but
was later transformed into a state operated enterprise. Only in the United Kingdom was the state
broadcaster (the BBC) transformed into a public service organisation (in 1927) which was dis-
tinct from government and public administration.

Examining the transition from postal services to television, Van Cuilenburg and McQuail em-
phasise that the distinctive feature of the early days of communication regulation was “the sepa-
ration of regimes for different technologies, with particular reference to the means of distribu-
tion”. The three spheres of policy demarcation were: print media, common carriers (telephony
and telegraph) and broadcasting. Whereas the first sector remained minimally regulated for many
decades, the other two were directly subjected to government control immediately after they
came into public circulation.

Three different rationales® — technical, economic and political — explained the need for pub-
lic regulation following the expansion of wireless and, later on, television. In spite of the techno-
logical limitations in place, socio-political motivations prevailed™'; at a time of “mass democ-
racy” and of state- and nation-building or restructuring in the post-war period, and the role of
media in serving the public interest was upheld. The need for spectrum allocation legitimised the
intervention of the state®®, especially as radio originally developed under state ownership. Dur-
ing World War II, the direct access of governments to this medium served the propaganda pur-
poses of most European governments.

Nevertheless, state intervention was justified as safeguarding against market failures and
abuses, especially for avoiding high prices and low-quality services. Given the commercial po-
tential of the electronic means of communication as compared to the traditional press, there was
an increased pressure to maintain the status-quo. At the same time, governments carried the re-

376  Nissen, Christian (2006). “Public service media in the information society”. Report prepared for the Council
of Europe’s Group of Specialists on Public Service Broadcasting in the Information Society, Media Division,
Directorate General of Human Rights, Council of Europe. Available at http://www.coe.int/
t/dghl/standardsetting/media/doc/H-Inf%282006%29003_en.pdf (last accessed 18 October 2010), 17.

377 In effect, the costs of producing a programme in the same territory are the same regardless of whether it
reaches 10 or 10.000 people.

378 In France, some unofficial radio stations were still tolerated.

379  Van Cuilenburg, Jan and McQuail, Denis (2003). “Media policy paradigm shifts. Towards a new communi-
cations policy paradigm”, European Journal of Communication, Vol. 18 (2), 187.

380 Humphreys, Peter (1996). Mass-media and media policy in Western Europe. Manchester and New York:
Manchester University Press.

381 Van Cuilenburg, Jan and McQuail, Denis (2003). “Media policy paradigm shifts. Towards a new communi-
cations policy paradigm”, European Journal of Communication, Vol. 18 (2), 191.

382  Elstein, David (2005). “Public service broadcasting in the digital age”, Economic Affairs, Vol. 25 (4), 68-72.
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sponsibility of ensuring universal service provision and the primacy of access to information.
Linked to the public interest argument, the political rationale was, however, much stronger. Re-
taining control over this influential means of communication appealed to state officials, espe-
cially as the media impact on behaviour change became more and more visible®®. In the after-
math of the Nazi misuse of the medium, serious concerns with independence from government
and from market interests came to the fore. On top of this, there was a need to ensure the democ-
ratic accountability of broadcasters. Yet different governments followed their own political tradi-
tions in acknowledging the role of broadcasting as a public asset.

Two divergent development paths are worth noting here. On the one hand, the case of Ger-
many stands out with the role of broadcasting as a function of public administration, submissive
to political power. In the German case, with a strong state tradition, exclusive monopoly over the
radio was imposed from the start. During the Weimar Republic (1918-1933), all the transmission
facilities belonged to the Reichspost. In 1925, The Reichspost became part of the centralised Im-
perial Broadcasting Company. As in other European countries, in the early ‘30s, broadcasters
were accountable to what the state authorities and elites considered as “public taste”. It was only
after the 1960s that real concerns with representation of social groups and diversity were re-
sponded to.

On the other hand, and quite contrastingly, in Britain, the liberal state tradition initially al-
lowed for a representation of private interests. In 1922, the British Broadcasting Company Litd.
(BBC) was established by the British General Post Office as a commercial venture owned by six
telecommunications companies, whose primary task was to allocate frequencies, distribute li-
censes and the revenues from these. By 1927, the British Broadcasting Company had turned into
a non-commercial entity, the British Broadcasting Corporation (BBC). The first broadcasting
committee was set up in 1923 by the British Post Office and was lead by Frederick Sykes, who
considered that the “wavebands available in any country must be regarded as a valuable form of
public property; and the right to use them for any purpose should be given after full and careful
consideration”.® Indirect state control through the mandatory licensing system granted by the
Post Office was the solution agreed on.”

In line with that, the licence obtained on 18 January 1923 specified that the BBC “should not
broadcast any news or information except that obtained and paid for from the news agencies”.**
The 1926 General Strike™’, begun by miners against mine owners, revealed the extent to which

383  Nissen, Christian (2006). “Public service media in the information society”. Report prepared for the Council
of Europe’s Group of Specialists on Public Service Broadcasting in the Information Society, Media Division,
Directorate General of Human Rights, Council of FEurope. Available at http://www.coe.int/
t/dghl/standardsetting/media/doc/H-Inf%282006%29003_en.pdf (last accessed 18 October 2010)

384  Sykes Committee (1923), Broadcasting Committee Report, Cmnd. 1951, London: HMSO, 11.

385  Scannell, Paddy (1990). “Public service broadcasting: the history of a concept”. In Goodwin, Andrew and
Whannel, Garry (eds.), Understanding television, New York: Routledge, 13.

386 Briggs, Asa (1961). The birth of broadcasting. The History of Broadcasting in the United Kingdom. Vol. I,
London: Oxford University Press, 133

387 For a detailed account of the BBC’s broadcasting during the General Strike, see Tracey, Michael (2003),
“BBC and the reporting of the General Strike” (Introduction to the Microfilm edition). Wakefield: Microfilm
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the concept of impartial broadcasting was challenged in the functioning of the BBC.** With the
notable refusal of some newspapers to deliver information about the strike, BBC got the approval
to broadcast news bulletins at any time starting on 3 May 1926 and soon became the most impor-
tant news source. Later on, the BBC became the model after which the German media system
was shaped™.

2.2.1.1 Internal oversight — the public-service paradigm

In the aftermath of World War 1II, the state monopoly on the media and its organisation as a
branch of government came under scrutiny, and this gradually caused the paradigm shift. Ensur-
ing the independence of broadcasting content from political interests has been acknowledged as a
safeguard against the instrumentalisation of mass media, which also implied structural independ-
ence of broadcasting organisations from the state. This allowed broadcasters to distance them-
selves from the state and gain a degree of political independence. Media control was now driven
by the “public service” approach™ which eventually manifested itself in the gradual set-up of
public service broadcasters (PSBs) inheriting the state operation of radio and television.

However, television broadcasting received different regulatory treatment, justified by the idea
that the medium exerted opinion-forming powers over “captive audiences”, resulting in less
freedom to decide on what was provided, or to manage a diversity of standpoints. In the case of
the printed press, the reader could decide on what publication to buy, whereas the choice of
broadcasters remained rather limited and made the few existing television channels even more
influential. In light of the threat posed to the revenues in the press sector’ (still very influential
and politically embedded at that time), limits on advertising on radio and television were im-
posed from the beginning.

The emergence of public service broadcasting has been linked to the development of the po-
litical system in a particular historical context.””* Different degrees of autonomy have been al-
lowed by the original placing of the public broadcasters under different statutes. Being founded
by a Charter and not by an act of Parliament, the BBC has operated in a tight legal framework

Academic Publishers. Available at http://www.microform.co.uk/guides/R97608.pdf (last accessed 28 Octo-
ber 2010).

388  “*Assuming the BBC is for the people, and that the Government is for the people, it follows that the BBC
must be for the Government in this crisis too.”* Transcripts of Radio Broadcast, BBC Archives, as cited in
Tracey, Michael (2003), ‘BBC and the reporting of the General Strike® (Introduction to the Microfilm edi-
tion). Wakefield: Microfilm Academic Publishers. Available at
http://www.microform.co.uk/guides/R97608.pdf (last accessed 28 October 2010).

389  Open Society Institute (2005). Television across Europe: regulation, policy and independence. Monitoring
Reports. Budapest: OSI, 34.

390 Venturelli, Shalini (1998). Liberalizing the European media. Politics, regulation, and the public sphere. Ox-
ford: Clarendon Press

391 In countries such as Austria, Sweden and Switzerland, the press sector was granted privileged rights to co-
determine official broadcasting policy.

392 Jakubowicz, Karol (2008). “Finding the right place on the map: prospects for public service broadcasting in
post-communist countries”. In Jakubowitz, Karol and Sukosd, Miklos, Finding the right place on the map.
Central and Eastern European media change in a global perspective. Chicago: Intellect Books, 101-124.
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which also ensured a considerable amount of independence from interference by political enti-
ties, which, in turn, protected this by a 10-year renewable statute. Back in 1926, the recommen-
dations of the Crawford Committee (an official government inquiry into the broadcasting struc-
ture) in Britain held that the BBC should become a public enterprise free from government inter-
ference. In line with this, in 1927, the BBC was established as a public corporation through a
Royal Charter’””. BBC services were to be monitored by the board of Governors, nominated by
the government entrusted to maintain its independence.™

After the Second World War, Germany was also among the pioneers of decentralised public
broadcasting.” In accordance with the federal construction of the country and with the 1949
Constitution (Basic Law), the regulation of broadcasting services fell under the jurisdiction of
the 16 constituent parts (states or “Ldnder”). Between 1948 and 1956, nine regional public
broadcasting corporations were set in place, governed by independent broadcasting councils
(Rundfunkrdte). The membership of these reflected the principle of regulatory power-sharing by
“socially significant groups” or organised interests (businesses, church, parties etc.). The internal
broadcasting councils would then chose the Intendant (director general) of the regional public
service broadcaster. The nine regional broadcasting entities jointly act, to this day, in the Asso-
ciation of Public Broadcasting Corporations in Germany (Arbeitsgemeinschaft der offentlich-
rechtlichen Rundfunkanstalten Deutschlands — ARD). Although it has been described as an ex-
ample of “overregulation”, the German media system had in place strong guarantees of non-
interference and was later on taken as an example in shaping the post-communist media system.
Diverging from the BBC model, the internal control of the German public service broadcasting
was ensured by appointment and dismissal rights being placed in the hands of the representatives
of the plural interests in society.

The decentralisation of broadcasting occurred at the end of 1950s in many other European
countries, stemming, however, from a different logic. In states such as Norway and Belgium, this
happened in order to cater for the linguistic and cultural needs of the constituent parts. There, the
broadcasting system remained “purely public”™’ till liberalisation in the 1980s. In France, the
practice of broadcaster control by the political establishment remained in place long after the in-
troduction of regulatory agencies™®. Finland embraced the trend of liberalisation in the post-war

393  During John Reith’s leadership (1922-1938), however, the BBC followed the official governmental position
on the relevant issues.

394 According to section 7(1a) of the BBC charter, the Governors should set and monitor a set of “clear objec-
tives and promises for the Corporation’s services, programmes and other activities and monitor how far the
Corporation has attained such objectives and met its pledges to its audiences”.

395 Humphreys, Peter (1996). Mass-media and media policy in Western Europe. Manchester and New York:
Manchester University Press, 132.

396 Open Society Institute (2005). Television across Europe: regulation, policy and independence. Monitoring
Reports. Budapest: OSI, 742.

397 Brants, Kees and Siune, Karen (1992), “Public broadcasting in a state of flux”, in Suine, Karen and
Truetzschler, W. (eds.), Dynamics of media politics: broadcast and electronic media in Western Europe.
London: Sage, 104.

398 Coppens, Tomas and Saeys, Frieda (2006). “Enforcing performance: new approaches to govern public ser-
vice broadcasting”, Media, Culture and Society, Vol. 28(2): 272
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period. In most Western European countries the activities of the commercial broadcasters re-
mained, to a large extent, confined to the public-service paradigm. In 1950, the European Broad-
casting Union was formed, with 23 broadcasting entities, among which was the BBC.

2.2.1.2 Regulation of commercial broadcasters: competitive de-regulation paradigm

The development of new technologies (in particular, cable and satellite) in the 1980s eliminated
the technical constraint of scarcity of frequencies, thus allowing for the operation of a gradually
higher number of commercial broadcasters. Justifying the maintenance of a public monopoly
over television broadcasting became increasingly difficult when the transmission of a multitude
of channels became feasible via satellite and cable TV-networks. At the same time, the possibil-
ity for circumventing national regulation by transmitting from neighbouring countries with lax
legal limitations came about. The reasons that many states reconsidered their degree of interven-
tion in media markets at that time were primarily economic: minimal state ideology, inward in-
vestment and revenues from advertising. In the words of Van Cuilenburg and McQuail, in the
late 1970s, “the most influential causes of change [were] the ambitions of media corporations
and governments alike to benefit from the economic opportunities offered by communication
technologies™. In the midst of the Cold War, no powerful European state could question the
importance of the information technology revolution; however, some countries gave up exclu-
sive rights rather late. The implications of the deregulatory move materialised in two forms: on
the one hand, it further reduced political control; and on the other hand, it imposed few or no
public service obligations on private broadcasters*, whose number increased constantly after
exclusive rights to provide television broadcasting services have been lifted in order to allow
market access by private and commercial television stations (liberalisation).

With the general understanding that the role of the public service broadcaster (PSB) should
not be undermined by the new competitors, two different strategies pursued by the European
governments of the time stand out: privatisation (deregulation) and public investment (protec-
tionism)*’'. The latter manifested itself as a late liberalisation. In France, it occurred in the mid-
1980s under Mitterand and it came to be labelled as “dirigisme”.** Historically, it was grounded
in the public service principle embedded in the 1946 Constitution of the Fourth French Repub-

399  Van Cuilenburg, Jan and McQuail, Denis (2003). “Media policy paradigm shifts. Towards a new communi-
cations policy paradigm”, European Journal of Communication, Vol. 18 (2), 197

400  Open Society Institute (2005). Television across Europe: regulation, policy and independence. Monitoring
Reports. Budapest: OSI, 45.

401  Van Cuilenburg, Jan and McQuail, Denis (2003). “Media policy paradigm shifts. Towards a new communi-
cations policy paradigm”, European Journal of Communication, Vol. 18 (2), 195

402  Venturelli, Shalini (1998). Liberalizing the European media. Politics, regulation, and the public sphere. Ox-
ford: Clarendon Press, 189.
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lic*”. The same state-controlled model was characteristic of the situation in Greece or Spain at

that time**.

At the other end of the scale, Luxembourg, located at the heart of Europe, developed from the
start a purely commercial broadcasting market*”. Its regulation was entrusted to a for-profit mo-
nopoly, the Compagnie Luxembourgoise de Télédiffusion (CLT), which had limited public ser-
vice remit. Similarly, as small states broadcasting into the larger neighbouring countries, An-
dorra and Monaco remained purely commercial*®.

In the period of the above-mentioned patterns of de-regulation, two alternative types of rela-
tionships between the public broadcaster and the state in the European context emerged*”’: a) the
proportionality model, in which the influence of the political parties and civil society groups was
reproduced in the governance of the public broadcaster (such as in Germany, Austria and Nether-
lands); and b) the insulated public broadcaster model, which required the juxtaposition of inter-
mediary, non-politically affiliated bodies (as in the UK, Ireland and the Scandinavian countries).

2.2.2 Setting-up independent regulatory authorities

The establishment of the national independent regulatory agencies (IRAs) in Europe coincided
with the diversification of media platforms, as well as the expansion of commercial television.
Given the development of media regulation, and the specifics of the political culture(s) in which
this emerged, the adoption of legislation guaranteeing (a degree of) independence to the bodies
in charge of supervising the activities of public and private broadcasters differed from country to
country.

Starting from 1955, with the establishment of the private sector in the United Kingdom, a dual
system of financing for the public broadcaster and for commercial stations was introduced. The
sources of funding for each were kept separate, in order to discourage competition for revenues,
which could have potentially impacted the quality of the services provided by BBC*®. Accord-
ingly, the licence fees would support the public broadcaster, whereas commercial televisions and

403  See the Preamble of the 1946 Constitution of the Fourth French Republic, available at http://www.conseil-
constitutionnel.fr/conseil-constitutionnel/francais/la-constitution/les-constitutions-de-la-france/constitution-
de-1946-ive-republique.5109.html (last accessed 14 October 2010).

404 Dragomir, Marius (2008). “The structure and functions of the broadcasting industry as a public forum”, paper
for the Role of News Media in the Governance Reform Agenda, The World Bank and the Joan Shorenstein
Center on the Press, Politics and Public Policy at Harvard Kennedy School of Government. Available at
http://www.hks.harvard.edu/fs/pnorris/Conference/Conference%20papers/Dragomir%20Broadcasting%20In
dustry.pdf (last accessed 23 October 2010), 25.

405 Humphreys, Peter (1996). Mass-media and media policy in Western Europe. Manchester and New York:
Manchester University Press, 124.

406  Humphreys, Peter (1996). Mass-media and media policy in Western Europe. Manchester and New York:
Manchester University Press, 125.

407 Dragomir, Marius (2008). “The structure and functions of the broadcasting industry as a public forum”, paper
for the Role of News Media in the Governance Reform Agenda, The World Bank and the Joan Shorenstein
Center on the Press, Politics and Public Policy at Harvard Kennedy School of Government. Available at
http://www.hks.harvard.edu/fs/pnorris/Conference/Conference%20papers/Dragomir%20Broadcasting%20In
dustry.pdf (last accessed 23 October 2010), 24-25.

408 Humphreys, Peter (1996). Mass-media and media policy in Western Europe. Manchester and New York:
Manchester University Press.
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radio stations would make profits from advertising. The way in which the commercial stations
were set up initially made them part of the public service paradigm. In Britain, the Independent
Television Authority (ITA), a public corporation, came into being by the 1954 Television Act
with the mandate of creating the first independent television (ITV)*”. The regulation of the Brit-
ish commercial sector remained influenced by the BBC model. During the 1980s, two entities
presided over the satellite and cable transmissions. The Independent Broadcasting Authority
(IBA)*'?, evolving from the ITA, was founded in 1972 to oversee the allocation of franchises for
15 regional independent television (ITV) companies and a large number of independent local ra-
dio stations (ILR). By its statute, the IBA can be considered the first independent regulatory
agency. The ITVs were established as regional monopolies (14 regions plus London, which had
two companies*'"). The criteria for the selection of franchise-holders reflected the “public inter-
est” approach*?, In 1982, to avoid commercial competition with the newly launched minority-
oriented station (Channel 4), the IBA set an annual subscription fee to be paid by commercial
broadcasters for selling advertising, with the advertising revenues to be retained by the ITVs.

In the 1980s, with the introduction of private commercial broadcasting, the German Constitu-
tional Court set the parameters within which each Lénder would provide for regulation. The re-
sult of this was a new layer of media authorities created to oversee non-public service broadcast-
ing. For pieces of legislation that would require national frameworks, a system of inter-state trea-
ties based on collective agreements was established. In the tradition of public service media insti-
tutions, the new system of regulatory entities maintained structural guarantees for a certain de-
gree of independence from political interference. Most notably, membership in these bodies
would be assigned according to the principle of proportionality (ensuring all main parties would
have a voice) and the fair representation of “socially significant groups”. However, this did not
ensure complete separation from political influence: firstly, parliamentarians could be given a
seat in such bodies; and secondly, the representatives of the “socially significant groups” already
had strong political allegiances*”. The monopoly of the state over public service broadcasting
ceased in 1982, allowing for a dual system** to be set in place. In 1990, the re-unification with
East Germany resulted in the modelling of the media system in the former communist part of the
country after the Western German rules.

409  Scannell, Paddy (1990). “Public service broadcasting: the history of a concept”. In Goodwin, Andrew and
Whannel, Garry (eds.), Understanding television, New York: Routledge, 18.

410 Initially, through the 1972 Sound Broadcasting Act, the predecessor of the IBA, the Independent Television
Authority (ITA) became responsible for organising the independent local radio (ILR) stations.

411  In London, one company would broadcast during weekdays and the other one during weekends.
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In France, state monopoly over broadcasting was only abolished in 1982, with the introduc-
tion of the Law on Audiovisual Communication*”. The same act established the first independent
regulatory agency for broadcasting in the country, the High Authority for Audiovisual Commu-
nications (Haute autorité de I’audiovisuel), which started supervising the appointments for pub-
lic service broadcasters, licensing radio and television programs and programming. Other Euro-
pean countries were also compelled to introduce new regulatory authorities to oversee the broad-
casting sector, in addition to demonstrating a sufficient distance from political interests that
made the independent regulator the favoured model.

2.2.3 Media regulation in Western-European democracies

Cable services became most popular in the mid-1980s in Western Europe. The Scandinavian
countries benefited from it immediately, as their territories were densely cabled already*'°. The
late 1980s witnessed the rise of the pan-European Eutelsat and Astra satellites, as well as the ex-
pansion of Rupert Murdoch’s commercial satellite television platform in Europe. Driven by these
rapid and substantial changes, most Western European countries embarked on further deregula-
tion, once pressure from commercial entities started to increase. Among the promoters of less
strict regulation were the National Posts and Telecoms themselves, traditionally having the mo-
nopoly and an influential say in shaping media policy-making. To prevent the negative conse-
quences of cross-border television, the 1989 Television without Frontiers (TWF) Directive of the
European Community and preceding Council of Europe Convention on Transfrontier Television
came into effect, which introduced harmonised regulatory standards for television with the aim
of providing for cross-border dissemination and retransmission of television.

2.2.3.1 Declining public control

In light of the commercialisation trend across Western Europe, several safeguards were set in
place to limit political interference in the work and functioning of public broadcasters. These in-
cluded conferring the legal status of autonomous corporations, being regulated by special inter-
nal boards (the BBC Board of Governors and German broadcasting councils) or special external
bodies (the IBA in the UK) or both internal and external supervision (as in Sweden), and allow-
ing for a degree of autonomy over funding. The latter, however, was based on user licence fees
still determined by the government.

In France, up to 1968, broadcasting was controlled by a governmental body, ORTF (Office de
la radio-télévision frangaise) under the Ministry of Information and later on under that of Cul-

ture*”’. Even after 1968, when the funding of the ORTF would diversify to include limited reve-

415 Open Society Institute (2005). Television across Europe: regulation, policy and independence. Monitoring
Reports. Budapest: OSI, 645.
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nues from advertising as well as from the licence fee, tight control by the government would not
diminish. In 1974, the ORTF split up into seven public companies. The first independent regula-
tory authority was created in 1982 and, six years later, the Law on Freedom of Communication
created the legal framework for the operation of a dual private-public system. This resulted in the
broadening of the responsibilities of the regulatory agency for broadcasting — first renamed the
National Commission for Communication and Freedoms (Commission nationale de la communi-
cation et des libertés), then in 1989 the High Council for Broadcasting (Conseil supérieur de
’audiovisuel — CSA).

In Italy, the first restructuring of the national broadcaster, RAI, occurred in 1975. The media
market was characterised by strong regulation for public service broadcasters and “wild de-
regulation”'® for commercial broadcasters, relying heavily on entertainment and advertising. The
relaxed policy environment has been regarded as the primary structural condition that allowed
the concentration of media ownership in the hands of Berlusconi in a short period of time, by al-
lowing him to create the Mediaset “empire”'”. The 1990 Broadcasting Act only came to legiti-
mise the market developments till that point in time and had no impact on the status-quo*”. The
1975 reform transferred the control of public television from the executive branch to the political
parties represented in Parliament*'. A specific institutional arrangement — a parliamentary com-
mission known as “the Guarantor” — emerged in the Italian context. With the passage of the 1990
Broadcasting Act, the authority to decide on a wide range of issues (such as ownership structures
or compliance with viewers’ interests) was entrusted to a single individual, usually a magistrate.

2.2.3.2 First cases of independent media regulatory bodies

In the United Kingdom, the cable television industry was supervised by the Cable Authority, es-
tablished by the Cable and Broadcasting Act in 1984. The functions of this regulatory body were
two-fold: granting licenses following a competitive process, and regulating and monitoring the
services provided (adherence to codes, norms and standards, practice of advertising etc.). The
UK established an independent regulatory agency (IRA) for telecommunications in 1984,
Oftel, which was merged with other four bodies to create a converged regulator in 2004.

In France, the functioning of commercial broadcasters only came under oversight in 1986,
when the High Authority was replaced by the National Commission for Communication and
Freedom (Commission Nationale de la Communication et des Libertés). The privatisation of the
cable sector in France was done during the cohabitation period under Mitterand’s presidency

418 Humphreys, Peter (1996). Mass-media and media policy in Western Europe. Manchester and New York:
Manchester University Press, 179.
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(1986-1988), leading the French media market to what has been regarded as being “one of the
most marketised” ones in Europe in the early 1990s**. However, the regulatory bodies in France
remained highly politicised, with successive changes following the political shifts of power. In
1988, the Higher Audiovisual Council (Conseil Superiéur de I’ Audiovisuel) took over the former
National Commission, with more extensive powers, including suspending the transmission of
broadcasters in cases of non-compliance with the existent regulation.

2.2.3.3 Media regulation and political culture

As the previous section shows, the media market remained deeply embedded in the specific po-
litical establishments and traditions of the different European countries. Looking at the structural

conditions for the freedom of media, Hallin and Mancini**

distinguish between the following
main systems: polarised-pluralist model (France, Greece, Italy, Portugal, Spain), democratic-
corporatist model (Austria, Belgium, Denmark, Finland, Germany, Netherlands, Norway, Swe-
den, Switzerland) and liberal model (Britain, the United States, Canada, Ireland). Table 2 below
summarises the most relevant dimensions that contributed to the historic transformation of the

broadcasting industry.

Tab. 3

Selected characteristics of media systems

Mediterranean/
Polarised Pluralist Model

Northern European/
Democratic Corporatist
Model

North Atlantic/
Liberal Model

Political parallelism

Role of the state in
media system

Political history/ pat-
terns of conflict and
consensus

Consensus or ma-
joritarian govern-
ment

Individual vs. organ-

High political parallelism;
external pluralism, com-
mentary-oriented journal-
ism; parliamentary or
government model of
broadcast governance —
politics-over-broadcasting
systems

Strong; “savage” deregu-

lation (except France)

Late democratisation; po-
larised pluralism

Both

Organised pluralism;

External pluralism es-
pecially in national
press; historically
strong party press; shift
toward neutral com-
mercial press; politics-
in-broadcasting system
with substantial auton-
omy

Strong, but with protec-
tion for press freedom;
strong public-service
broadcasting

Early democratisation;
moderate pluralism
(except Austria, Ger-
many pre-1945)
Predominantly consen-
sus

Organised pluralism;

Neutral commercial
press; information-
oriented journalism;
internal pluralism (but
external in Britain);
professional model of
broadcast governance —
formally autonomous
system
Market-dominated (ex-
cept strong public
broadcasting in Britain,
Ireland)

Early democratisation;
moderate pluralism

Predominantly majori-
tarian

Individualised repre-
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ised pluralism strong role of political

parties
Role of the state Dirigisme, strong in-
volvement of parties and
state in economy; period

history of segmented
pluralism; democratic
corporatism

Strong welfare state,
significant involvement
of state in economy

sentation rather than
organised pluralism
(especially US)
Liberalism; weaker
welfare state particu-
larly in the US

of authoritarianism, strong
welfare state in France
and Italy

Rational legal au- Weaker development of

Strong development of ~ Strong development of

thority rational legal authority rational-legal authority  rational-legal authority
(except for France); cli-
entelism
Professionalisation Weaker; instrumentalisa- Strong; institutional- Strong; non-
tion ised self-regulation institutionalised self-
regulation

Source: Hallin, Daniel and Mancini, Paolo (2004). Comparing media systems: three models of media and politics.
Cambridge: Cambridge University Press.

De facto, the important role played by “political parallelism” permeates all the other relevant fea-
tures of the media system, including the independence of the regulatory agencies. Apart from
historical market development, the mode of regulation chosen in a country is shaped by the leg-
acy of the type of relationship between the state and the press sector over time. In countries with
“high political parallelism”, the media represents a reflection of political control. Under the po-
larised pluralist model, the subordination of broadcasting to the government results in what Hal-
lin and Mancini call “politics-over-broadcasting”. An alternative organisation model, politics-in-
broadcasting, characteristic of corporatist states, allows for a degree of autonomy and ensures in-
dependence for media governance.

2.2.4 Media reform in post-communist countries

2.2.41 Media systems in Central and Eastern Europe after 1989

The rise of communist parties in Central and Eastern European (CEE) states in the late 1940s
brought about exclusive media ownership and state monopoly and control in broadcasting; the
television and the radio became the porta-voce of the regime and thus served as sources of
propaganda and misinformation. There was a degree of liberalisation in the 1980s, after the glas-
nost reforms were initiated by Gorbachev in the Soviet Union, but the public broadcaster was
still tightly controlled by the communist party.

The 1989 revolutions in Poland, Czechoslovakia, East Germany, Hungary and Romania
stirred the transition from the “command-driven” model employed during communism, to the
“demand driven” one characteristic of democratic societies. According to Mungiu-Pippidi, after
1989, media freedom “was not granted to the sector by governments via negotiations, but grew
independently within most countries once it became clear that there were no longer any commu-
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nist barriers to prevent free speech”.*” In the CEE countries, both liberalisation and media plural-
ity were subsequent to the influence of the pressure for regulation on broadcasting, by virtue of
acquiring membership to the Council of Europe and later on candidacy status to the European
Union**.

In the early days after the regime change, when the public broadcaster was still in the hands of
the government, reluctance to liberalise the media market produced different patterns of devel-
opment in CEE countries. Apart from the Czech Republic and Slovakia, two Baltic countries
were the pioneers of the dual private-public system in the early 1990s: Lithuania and Estonia
(especially under the influence of Finnish television). The monopolistic position of the state
ended in Albania and Bulgaria in mid-1990s, in Latvia in 1996 and Hungary in 1997*. In Po-
land and Romania, the licensing of the private broadcasters took place between 1993 and 1997.
In a context in which “the freedom of the media soon came to mean first of all the freedom to
run the media as a private business”**
came to be addressed, in most cases, in the late 1990s. Several examples illustrate this: in
Lithuania, until 2000, no regulation applied to the commercial sector, whereas the public broad-
casting sector was heavily regulated. In Slovenia, between 1990 and 1994, there was no legal

, policy dysfunctions with regard to the media environment

provision for allocating licenses, but there existed the Telecommunications Office granting fre-
quencies primarily to commercial broadcasters*”. By the time the Mass Media Act of 1994 en-
tered into force, and the Broadcasting Council was formed, the “law established a regulatory
body that could no longer influence the future development of the country’s broadcasting sec-
tor”*,

2.2.4.2 Media transformation and political culture in CEE

A critical factor for future post-communist transition, the legacy of different forms of totalitari-
anism existent throughout Europe, remained profoundly present in that it did not create an equal
starting point. The limitations imposed by the previous regime permeated the newly acquired
freedom in the aftermath of communism and structured not only the behaviour of the audience,
but also that of broadcasters, journalists and policy-makers.

Media played a key role in advancing democratic goals, but for many years it remained sub-
ordinated to the political ideologies of the political elites driving the transformation. The interna-

425 - Pippidi, Alina (2003). “From state to public service: the failed reform of state television in Central Eastern
Europe”. In Sukosd, Miklos and Bajomi-Lazar, Peter, Reinventing media. Media policy reform in East-
Central Europe. Budapest: Central European University, 32.

426  Open Society Institute (2005). Television across Europe: regulation, policy and independence. Monitoring
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tional efforts for modernising the media in CEE countries relied on a particular set of values that
would fuel their development after debarking of the foreign donors. Among these, a strong re-
spect and adherence to rule of law and institutional support (professional organisations, trade un-
ions, training organisations) were considered necessary conditions for the “emergence of a genu-
ine legal culture of standards related to freedom of expression and freedom of the media”.*"'

Regardless of how tardily the transition countries managed to complete the reforms they
committed to, and in spite of the extent to which they were able to abide by the previously-
acknowledged democratic rules in the first post-communist decade, the endeavour in the 1990s
generated a degree of foreign support rarely manifested before. Media were charged with pro-
moting and shaping the new political values and thus determined, to a large extent, the alignment
with democratic ideals.

According to communications scholars*?, the new media landscape of the CEE countries was
shaped by two distinct models. The first one of them stemmed from the communist legacy and
was based on retaining political influence in the media sector to the highest extent possible. In
Poland, the National Broadcasting Council (Krajowa Rada Radiofonii i Telewizji — KRRiT), in-
stituted by the 1992 Broadcasting Law, though considered to be the first democratic body of the
country*”, was defined by statute as a “state institution”.*** In the case of Estonia and that of Re-
public of Macedonia till 2005, the allocation of broadcast licenses was not delegated to the IRAs,
but remained with the Ministry of Culture and the government (in cooperation with the Broad-
casting Council), respectively*”. Traditionally, governmental intervention in the media markets
of CEE countries also relied on state financing for broadcasting regulatory bodies, which is per-
ceived as very dangerous to independence™*.

While most of the broadcasting and public service media laws were passed by in the CEE re-
gion 1994, the independence of regulatory agencies remained challenged by the heavily politi-
cised appointment procedures*’. In the Czech Republic, the appointment of the members of the
Radio and Television Broadcasting Council, though formally subjected to approval by the Prime

431 Kaminski, Ireneusz (2003). “Applying Western media law standards in East Central Europe”. In Sukosd,
Miklos and Bajomi-Lazar, Peter, Reinventing media. Media policy reform in East-Central Europe. Budapest:
Central European University, 64.
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Minister, remained the sole responsibility of the lower chamber of the Parliament, thus affecting
the degree of independence granted to the regulator*®. In some of the countries in the region, al-
though there have been legal provisions in place specifying that the members of the regulatory
agency cannot be members of political parties, they rarely had no political past*”. A number of
corruption cases involving the members of the national media regulatory bodies made the head-
lines. Most notably, the Rywingate scandal in Poland in July 2002 involved accusations of cor-
ruption at the highest level, revealed by a respected Polish newspaper, Gazeta Wyborcza, six
months later.**

The second model of transformation was influenced by the Western-European models and
practices*'. Post-communist countries tried to follow the European media standards** by imita-
tion or adaptation. For example, the Albanian press law of 1993 was drafted after the law of one
of the German states, with the help of the German Friedrich Ebert Foundation**, but was consid-
ered too restrictive and was replaced in 1997.

The Europeanisation impact also manifested itself in the attempts of the candidate countries to
comply with EU regulation and harmonise their national legislation accordingly. Media plurality
and the transformation of the public broadcaster from state-controlled to public-service ori-
ented*** marked this transition towards European standards. At present, in the region, the activi-
ties of the broadcasters are mostly overseen by independent bodies. In Romania, Lithuania, for-
mer Yugoslav Republic of Macedonia and Croatia, regulatory agencies were granted independ-
ent status from the beginning. In Lithuania, as in Germany, two separate regulators were set in
place for public and private broadcasting (The Council of Lithuanian Radio and Television and
the Radio and Television Commission of Lithuania, respectively)*”. In line with the German
model of involving “socially significant groups”, nine out of the thirteen members of the Radio
and Television Commission of Lithuania — regulating commercial stations only — are appointed
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by professional organisations. Following the French example, media regulatory authorities also
appoint the governing bodies of the public broadcasters in Bulgaria*®, Estonia, Latvia and Po-
land.

2.2.5 Media intervention in post-conflict states

The media restructuring following the end of the wars in former Yugoslavia in 1995 (Bosnia-
Herzegovina) and 1999 (Kosovo) represented a different attempt by the international community
to prevent national monopolies over the sources of information. In particular, for the Western
Balkans, this was intended to limit the effects of political propaganda in conflict-torn states. His-
torically, such efforts were preceded by the Allied Occupation Forces’ efforts to influence media
in Germany and Japan after the Second World War*"".

Prior to 1991, Slobodan Milosevic, ruling over the Yugoslav territory, heavily relied on the
media for fuelling nationalist propaganda. In the cases of Bosnia and Herzegovina (BiH) and
Kosovo, there was no media ownership before the conflict, but media appropriation by the state
and complete control over the channels of information*®. Against the regime-controlled media,
the UN established the UNPORFOR in 1992 in BiH and Croatia. During Milosevic’s regime, the
Albanian-speaking media was banned in Kosovo™.

2.2.5.1 Bosnia and Herzegovina

After the Dayton Peace Accords put an end to the war in November 1995, the involvement of the
Office of the High Representative (OHR), Organisation for Security and Cooperation in Europe
(OSCE), and numerous other NGOs, represented a real test in reshaping and reforming the media
space as part of the democratic institution-building process. It was, in Karlowicz’s words, “an
entirely new experiment in the field of media”.*" BiH was the only one of the Yugoslav repub-
lics not having a single titular nation, but three distinctive ethnic groups: Bosniaks, Serbs and
Croats. Reflecting these, the media were divided according to ethnic lines.

In the period preceding elections, the Media Experts Commission (MEC) was set up by
OSCE, but it did not manage to ensure equitable representation of all ethnic groups, as reflected
in its staff composition and its activities. Yet other independent initiatives, such as the Open
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tance in the post-conflict Balkans”. In Sukosd, Miklos and Bajomi-Lazar, Peter, Reinventing media. Media
policy reform in East-Central Europe.

450 Karlowicz, Izabella (2003). “The difficult birth of the fourth estate: media development and democracy assis-
tance in the post-conflict Balkans”. In Sukosd, Miklos and Bajomi-Lazar, Peter, Reinventing media. Media
policy reform in East-Central Europe, 116.

95



INDIREG Preliminary Final Report

Broadcast Network and the Free Elections Radio Network, were set up with the aim of broad-
casting countrywide without ethnic orientation. However, not being influential enough, they did
not challenge the established position of the nationalist media. The public service broadcaster of
BiH (BHRT) was set up in mid-1999, followed one year later by two new public corporations:
the Public Broadcasting Service of BiH and the Radio-Television of the Federation of BiH.*'

It was only in June 1998 that the Independent Media Commission (IMC) was founded, to take
lead in supervising frequency spectrum allocation, licensing broadcasters, devising codes of
practice, dealing with complaints, monitoring media and imposing sanctions. The IMC, a West-
ern-modelled regulatory regime, was separate from the OHC, but accountable to it. The IMC was
conceived as a temporary regulatory body for print media and broadcasting, as well as for estab-
lishing codes for the press and for the Internet, and it was expected to transfer its authority to a
local body as soon as possible. For the first time in the area, “legal access to the airwaves was
liberated from political control. Stations had to respect frequency allocation, divulge their finan-
cial sponsorship or ownership arrangements and provide programming that avoided incitement to
ethnic hatred or violence”*. In 2001, the IMC and the telecommunications regulatory agency
were merged into a new converged regulatory body, Communications Regulatory Agency (CRA)
— the first of its kind in the region.

2252 Kosovo

The UN Security Council Resolution 1244 from 10 June 1999 established an international secu-
rity force (KFOR) and an international civil presence — UN Interim Mission in Kosovo
(UNMIK), after 78 days of bombing. Part of the UNMIK, OSCE was mandated to develop “civil
society, non-governmental organisations, political parties, and local media”*’. As in the case of
Bosnia and the Dayton Agreements, the Rambouillet Accords ending the war did not include any
media reform specification, except for guaranteeing freedom of expression.**

Delayed by the failure of the UN and OSCE to reconcile their views on media reform in the
country, the creation of a media regulatory body materialised only after an incident of “vigilante
journalism”, resulting in the assassination of the 25-year old Petar Topoljski in May 2000. What
led to his death was the publication of an article about Kosovo-Serb war criminals in the news-
paper Dita, which included his photograph, together with address and workplace details (notably,
he worked as a translator for UNMIK). Following this event, the Temporary Media Commis-
sioner (TMC) was created in June 2000 as a temporary entity to end its mandate in 2004. From
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the outset, the TMC was given extensive powers, ranging from establishing codes of ethics that
became prerequisites for granting broadcast licenses to the imposition of substantial fines for
promoting hate speech. To balance this, an independent three-judge Media Appeals Board was
put in place.

A public broadcaster, Radio-Television Kosovo (RTK) and two commercial televisions (KTV
and TV 21) were funded primarily by international donors (and were public service oriented).
As of 2003, a public financing system based on licence fee has been established for RTK. But in
March 2004, the RTK misleadingly associated the death of three Albanian boys near Mitrovica
with a Serbian attack, leading to three days of violent anti-Serb unrest. By mid-2005, the Inde-
pendent Media Commission for Kosovo was created — with the help of OSCE — after the Bosnian
model.

BiH and Kosovo represent special cases of what concerns all relevant media legislation being
put under pressure from international donors. However, in this case it was done without any sig-
nificant involvement of local stakeholders or bottom-up articulation of real needs*”. Designed by
Western European standards, several pieces of regulation — rather advanced achievements on pa-
per — remained inefficient in practice and unadapted to local specificities. This being the case,
the General Framework Agreement for Peace in Bosnia and Herzegovina (Dayton Agreement)
and the Rambouillet Accords included almost no provisions on media reform*”, thus diminishing
very much the role of the media. This backfired and fuelled additional ethnic tension, which par-
tially compromised the peaceful development in the two countries.

2.2.6 Converging media, converged regulators

The idea of convergence gained support after the 1990 publishing of the “Critical Connections”
study by the Office of Technology Assessment in the US*’. Convergence that impacts on the
media sector comes from the blurring of boundaries between the formerly distinct information
technology, media and telecommunication sector, and is largely attributable to digitalisation.
Convergence manifests itself at the level of content (audiovisual media services), transmission
and terminal (devices). It coincided with the advent of the Internet and the challenges of regula-
tion in online space.

The growing trend to create converged regulators in response to a converging environment
remains, however, embedded in the media policy traditions of the European states. Converging
regulators can take various directions, by either converging the regulatory oversight over net-
worked industries (gas, electricity, rail, and telecommunications) or over transmission and
audiovisual content (telecommunications and television). The latter model has seen some prece-

455  Price, Monroe and Thompson, Mark. Forging Peace. Intervention, Human Rights and the Management of
Media Space. Edinburgh: Edinburgh University Press

456  Except for Annexe 3, art. 1 and Annexe 7, art. 1.3b of the Dayton Peace Agreements (full text available at
http://www.nato.int/ifor/gfa/gfa-home.htm )

457 US Congress, Office of Technology Assessment (1990). “Critical connections: communications for the fu-
ture”. Washington, D.C.: US Government Printing Office. Available at http://www.fas.orgota/reports/9014.
pdf (last accessed 10 October 2010).
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dents but it is by no means the predominant model in Europe. The prevailing model remains the
independent media regulatory authority specialised on television and radio regulation.

The single regulator idea dates back to the creation of the Federal Communications Commis-
sion in the United States in 1934. In Europe, the broad conditions that have facilitated the shift
towards convergence in the late 1990s were: the introduction of mixed broadcasting systems in
the countries, new (especially digital) technological delivery infrastructures, and the advent of
non-linear audiovisual services and hybrid services that are situated somewhere in between indi-
vidual communications and electronic media458. Where converged regulation is practised, the
merged areas of competence include: spectrum planning, allocation of broadcasting licenses,
content standards, and complains handling. This is said to avoid duplication of functions and
costs of regulation. Along with this, a reorganisation of the tasks and a simplification of proce-
dures stand out as important advantages. It is believed that this facilitates communication with
both the industry and the public, as it creates a single point of contact for information, and it
avoids the passing of inconsistent cross-sectoral decisions.*”

On the other hand, adapting from a “sector-based” perspective to a “technologically neutral”
approach*” is the primary challenge*' to converged regulation. The larger dangers associated
with converged regulators revolve around the loss of transparency and a decreased level of ac-
cessibility to the consumer. Significantly, the different sectors within the converged agency
might have divergent agendas*®, which might delay the adoption of policies by making the nego-
tiation process longer. In specific contexts, the fear that the creation of a converged regulator
might be used as a predicament for abolishing an unwanted one gained ground (as in the former
Yugoslav Republic of Macedonia and Slovakia).

In Europe, there are four different models for converged media regulators to date: The Office
of Communications (Ofcom) in the UK, the Communications Guarantee Committee (Autorita
per le Garanzie nelle Comunicazioni — AGCOM) in Italy, the CRA in Bosnia-Herzegovina and
recently the National Media and Electronic Communications Authority (NMHH) in Hungary.

The first two converged national regulatory bodies to appear in Western Europe have com-
pletely different histories: AGCOM was created directly as a converged authority in 1997,

458 Buckley, Steve et al. (2008). Broadcasting, Voice and Accountability. A public interest approach to policy,
law, and regulation. Washington, D.C: The World Bank Group, 36.

459  Council of Europe, “Converging media- convergent regulators? The future of broadcasting regulatory au-
thorities in South-Eastern Europe”, Strasbourg: Directorate General of Human Rights and Legal Affairs.

460 Mijatovic, Dunja (2008). “Structure and functioning of converged regulators — best practices: Bosnia and
Herzegovina”. In Council of Europe, “Converging media- convergent regulators? The future of broadcasting
regulatory authorities in South-Eastern Europe”, Strasbourg: Directorate General of Human Rights and Legal
Affairs, 93.

461 McGougan, Julian (1999). “The challenge of convergence to audiovisual regulation: is the current regulatory
framework approaching its sell-by date?”. In Marsden, Christopher and Verhulst, Stefaan (eds.). Conver-
gence in European digital TV regulation. London: Blackstone Press Limited, 175-191.

462  Council of Europe, “Converging media- convergent regulators? The future of broadcasting regulatory au-
thorities in South-Eastern Europe”, Strasbourg: Directorate General of Human Rights and Legal Affairs, 10.

98



whereas Ofcom was the result of merging five different bodies*”. AGCOM, the Italian regulator,
was established with the mission of overseeing press, broadcasting and telecoms. The AGCOM
board is divided in two commissions, each of them composed of four members and the Presi-
dent: the Commission for Infrastructures and Network (managing network and access regulation,
numbering and frequency allocation) and the one for Services and Products (supervising content
regulation, provisions for media pluralism, as well as different services). To facilitate communi-
cation, a Council handles the new issues directly connected to convergence, including matters
such as competition or market concentration.

In a significantly different environment, Ofcom began operating in 2003, retaining limited
control over the BBC’s non-public-service activities through a system of tiers. Independent by
statute, Ofcom is accountable to parliamentary committees. Ofcom’s mission is to “further the
interests of citizens in relation to communications matters” and to “further the interests of con-
sumers in relevant markets, where appropriate by promoting competition”***.

The CRA in Bosnia-Herzegovina evolved from the Independent Media Commission and
merged functions for broadcasting and telecommunications, including radio communications. It
contains three main divisions: Broadcast, Telecommunications and General and Legal Affairs. A
council of seven members handles complaints. It was defined as an autonomous and independent
entity by its law of creation in 2001.

In Hungary, on 18 August 2010, the merging of the National Radio and Television Commis-
sion and the National Communications Authority was announced*®, raising concerns in Hungar-
ian society and abroad*® regarding specific provisions impacting on the independence of the
converged regulator, such as appointment procedures, the term in office and entrusted responsi-
bilities™”.

463 Namely, the 5 previous regulatory bodies were: The Radiocommunications Agency (RA), The Office of
Telecommunications (Oftel), The Independent Television Commission (ITC), The Broadcasting Standard
Commission and The Radio Authority (RAu).

464  Open Society Institute (2005). Television across Europe: regulation, policy and independence. Monitoring
Reports. Budapest: OSI, 1169

465 National Media and Electronic Communications Authority (2010). “A new organisation to face new chal-
lenges”, press release on 18 August 2010. Available at http://www.nmhh.hu/index.php?id=hir&cid=12052
(last accessed 17 October 2010).

466  Budapest Business Journal (2010), “New media authority head promises fast, firm restructuring”. Press re-
lease on 11 August 2010. Available at http://bbjonline.hu/?col=1002&id=53889 (last accessed 15 October
2010); OSCE (2010). “OSCE media freedom representative calls on the Hungarian Government to halt me-
dia  legislation package, start public consultations”, 24 June 2010. Available at
http://www.osce.org/item/44817.html (accessed 17 October 2010).

467  Jakubowicz, Karol (2010). “Analysis and assessment of a package of Hungarian legislation and draft legisla-
tion on media and telecommunications”, prepared for the Office of the OSCE Representative on Freedom of
the Media. Available at http://www.osce.org/documents/rfm/2010/09/45942_en.pdf (last accessed 20 October
2010).
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2.3 Country summaries

The questionnaire answers from each country were analysed, and summaries of the situation
within each examined country were produced. As an introduction to each country summary, a
short set of quick facts is provided.

To ensure the accuracy of the data, the summaries were sent to the country correspondents.
Following this, the summaries were sent to the regulatory body concerned and to the respective
national governments. Both were granted the opportunity to comment on the summaries. Where
they made use of this opportunity, their comments have either — in the case of factual corrections
— been integrated directly in the summary, or attached to the summary as an amendment.

The summaries reflect the data collected in the questionnaires as on May 1, 2010. Changes in
the legislative framework that have occurred since May 31, 2010, and which have been notified
to the consortium are mentioned in the country summaries, but are not reflected in the question-
naires.

2.3.1 EU Member States

2.3.1.1 Austria

Quick Facts

Austria is a Member State of the EU with 8.4 million inhabitants (2009). Public broadcaster ORF
(radio and TV) dominated the Austrian media market for a long time. Initial competition came
from German broadcasters via satellite/cable in the eighties. Competition from Austrian
terrestrial private TV broadcasters (ATV, Puls4) emerged following the opening of the terrestrial
TV market in 2001, especially in the Vienna area. Cable and satellite are the most widespread
transmission modes in Austria, as both reach more than 90% of all homes. For this reason, the
market shares of German networks (RTL Group, ProSiebenSatl) have traditionally been very
high. Source: Country Profile Austria, BBC website, May 2010

Executive Summary: KommAustria

General situation

In Austria, a comprehensive review of electronic media legislation led to the creation of a single
regulatory authority (KommAustria) for public service and commercial broadcasting in October
2010. KommAustria is in charge of audiovisual content regulation, spectrum issues and
transmission issues. The implementation of the AVMS Directive in October 2010 has also meant
that relevant new audiovisual media services are also subject to the authority of KommAustria.
The Regulatory Authority for Broadcasting and Telecommunications (RTR) provides
administrative support to KommAustria, which in turn relies on its services . KommAustria and
RTR are separate legal entities, and KommAustria is fully independent from the government.
Decisions by KommAustria can be appealed before the Federal Communications Board
(Bundeskommunikationssenat — BKS), also an independent regulatory authority.
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Approximately 160 TV services, of which 45 are nationwide, are licensed/operate under
notification under Austrian law.

Telecommunication matters are dealt with by a separate regulatory entity; however, RTR also
provides support to this authority.

Powers

KommAustria has general policy-implementing and decision-making powers in its areas of
responsibility, but does not have general policy-setting powers. It monitors services operated by
licensed operators to assess if they comply with the rules on quotas, advertising and the
protection of minors, and holds a number of supervisory tasks, in particular regarding the
economic aspects of public services broadcasting, as required by a Decision of the European
Commission in relation to ORF, the public service broadcaster. KommAustria also has
information collection powers in these areas.

Its powers of sanction include warnings, fines, publication of decisions and the revocation of
the licence in serious cases of infringement by private broadcasters. KommAustria adopts
individual decisions.

KommAustria is constituted by one head, one deputy head and three members, all full-time
lawyers. The term of office is six years, which can be renewed. The members of KommAustria
are appointed by the federal president on proposal of the federal government, and Parliament
must agree with the federal government’s proposal.

The highest decision-making organ

BKS is the highest decision-making authority in the field of the electronic media in Austria. It
acts as judicial review body for KommAustria’s decisions. As a judicial body, it has ad-hoc
monitoring and information-collection powers. Its independence is granted constitutionally. BKS
can issue individual decisions and has complaints-handling procedures.

BKS is a tribunal with five members, at least three judges and two other lawyers but these are
not full-time positions. BKS members are appointed by the federal president following proposal
by the federal government (and by the Supreme court and the President of the Higher regional
Court of Vienna), for a period of six years.

Staffing and funding

The resources of KommAustria and BKS are generally regarded as sufficient. BKS is funded
through the state budget.

RTR/KommAustria is funded by a contribution from the end-user licence fees and by market
fees. The industry is consulted before RTR’s budget is finally adopted.

Checks and balances

For BKS and KommAustria members, external offices can only be held at the same time if this is
not incompatible.
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Members of KommAustria can be dismissed by the plenary of KommAustria on the following
grounds: because of incompatibility issues, serious physical/mental infirmity, or because they
have been convicted of crimes which would impede election to parliament. The entire body
cannot be dismissed. Members of the BKS can only be dismissed if they are absent, three
consecutive times and without excuse, from meetings of the BKS. Dismissal requires a decision
by the entire board.

The RTR is subject to periodic review by external private auditors.

KommAustria is accountable to the federal chancellor (who only has a right of information in
relation to management questions) and to the court of auditors (for auditing purposes). The BKS
is accountable to parliament and to the federal chancellor in relation to management questions.

With the new legislation, KommAustria has become constitutionally independent.

Decisions of BKS can be overturned by the constitutional or the administrative court. Pending
an appeal, BKS decisions stand, unless the Constitutional Court or the adminstrative court
suspend them.

Procedural legitimacy

KommAustria/RTR can rely on external advice.

Public consultations are provided for on market definitions in accordance with the EU-
framework for electronic communications. Legislation also foresees a public consultation
procedure in relation to public value tests for the public service broadcaster.

Decisions by KommAustria and BKS must be published.

2.3.1.2 Belgium

Quick Facts

Belgium is a relatively small country, with a population of 10.6 million. The rather complicated
federal state structure includes three cultural communities (the Flemish, Walloon and German-
speaking communities) and three territorial regions (the Dutch-speaking Flemish region in the
north, the French-speaking Walloon region in the south and the bi-lingual Brussels-capital
region).

Belgian broadcasting mirrors the unique political and linguistic nature of the country. The
cultural communities, rather than the federal authorities, are responsible for regulating radio and
TV. The two public broadcasters (VRT for the Flemish community and RTBF for the French
community) face competition from many commercial broadcasters (Dutch speaking VIM and
VT4 and French speaking RTL). Some 95% of Belgians are connected to cable TV; one of the
highest take-up rates in the world. Cable services offer dozens of domestic and foreign channels,
including Dutch and French television stations. Source: Country Profile Belgium, BBC website,
May 2010.
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Executive Summary: Vlaamse Regulator voor de Media (VRM), Conseil supérieur de I'audiovisuel (CSA),
Medienrat

General situation

Each cultural community has its own audiovisual media services regulatory body: the Flemish
regulator for the Media (VRM) in the Flemish speaking community, the High Council for the
Audiovisual sector (CSA) in the French speaking community, and the Media Council (Medien-
rat) in the German community.

These regulatory bodies are responsible for the content, transmission (including spectrum)
and distribution aspects of broadcasting, including technical matters. All community regulatory
bodies must cooperate with each other and with the federal regulatory authority responsible for
electronic communication services (BIPT).

Combined, they supervise 87 national television channels and 27 local or regional television
stations, as well cable operators, IPTV operators, DTT, mobile TV and satellite operators. A sig-
nificant number of national television channels are premium channels from the three largest
broadcasting distributors Telenet (cable operator in Flanders), Voo (cable operator in Wallonia)
and Belgacom (national IPTV provider).

Powers

The community regulatory bodies cannot define policy but are responsible for implementing it.
They can all take binding decisions on market players. As well as issuing warnings, imposing
fines, publishing decisions in the media or revoking licences, they can suspend the distribution of
a service (requesting distributors or platform operators to stop offering the service).

All community regulatory bodies systematically monitor the services and operators they su-
pervise. This includes monitoring of quotas, advertising, the protection of minors and of elec-
tronic programme guides (EPG) and of must-carry obligations.

The highest decision making organ

Each community’s regulatory body is set up as a separate legal entity and their independence is
explicitly recognised in the legal framework. The deciding organ in each regulatory body is en-
tirely comprised of experts. The Flemish-speaking Community requires two of these to be mag-
istrates.

While in office, members cannot simultaneously be in any government or on government
staff, or be active in any market player. The CSA does have one representative of the French-
speaking community, but only as an observer. Some advisory organs explicitly have representa-
tives from industry. The VRM has a special committee dealing with the protection of minors that
consists of journalists, psychologists and family representatives.

All appointments are done by the respective community government. In the French speaking
community, three members are appointed by the Parliament, and the others by the Government.
There are no nominations. Except for the CSA in the French speaking community, where there
are internal rules, which are available on the website, no specific rules exist to guard against con-
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flicts of interest during the appointment process or after the term of office. Terms of office are
four or five years and unlimited renewal of a mandate is possible.

Each community government can dismiss individual members — not a whole organ or body —
and the grounds for dismissal are set out in detail in the law. Dismissals have happened in the
VRM and Medienrat, while some members of the executive organ of the CSA were replaced (i.e.
not re-appointed) after their second term.

Staffing and funding

All community regulatory bodies are sufficiently funded and staffed. They are all funded by the
state, 1.e. their respective community. The VRM is also partly funded by spectrum fees.

No authorisation, licence, market surveillance or other fees serve to fund the regulatory bod-
ies. The money coming from fines goes into the respective community’s budget.

Each community regulatory body has to draft its own budget and propose it to its minister,
who then defends it to the community parliament, which has to approve it. Industry players are
not involved in this process.

Checks and balances

Each community government and parliament can at any time order an audit of its regulatory
body. Each community regulatory body has to prepare a yearly activity report that is public, but
that does not need to be approved by government or parliament.

Procedural legitimacy

Decisions are typically taken by majority vote with a casting vote for the president of the decid-
ing organ. All decisions must be explained and published but no impact assessment is required.
Meeting minutes are normally not public. All regulatory bodies can use external advice after a
public tender.

Decisions do not have to be publicly consulted upon, except for market analyses. This re-
quirement stems from the EU regulatory framework for electronic communications because the
community regulatory bodies are also responsible for the transmission and distribution aspects of
broadcasting, including technical matters. However, all regulatory bodies are allowed to hold
public consultations and they do so, even if not required.

According to general administrative law, any decision of the regulatory bodies can be inter-
nally appealed. Formal administrative appeals can also be lodged before the council of state. De-
cisions stand pending appeal, unless the appeal body has suspended the decision.

Only courts can overturn decisions. They can in principle not replace the appealed decision.
Each community government, however, can exert indirect power over the executive organs of
their regulatory body, through the budget and management plan negotiations. The Flemish min-
ister responsible for media can overrule decisions of the executive organ (for legal or general in-
terest reasons) but not of the regulatory organ of the VRM. The French Community government
can overturn and replace a decision after appeal by its representative in the CSA against a deci-
sion that is contrary to the legal framework or that endangers the finances of the regulatory body,
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but this rule applies only to decisions relating to the administrative and financial management of
the CSA, and to the functioning of the CSA.

2.3.1.3 Bulgaria

Quick Facts

Bulgaria has a population of 7.5 million.

Bulgaria’s broadcasting market is lively and a number of global media giants have stakes in
operators. For example, Balkan News Corporation, part of News Corporation, operates, bTV, the
country’s first national commercial channel. In 2009, the Paris-based Reporters Without Borders
stated that investigative journalism and media pluralism were “seriously threatened” by organ-
ised crime and pressure from political and business quarters. Source: Country Profile Bulgaria,
BBC website, May 2010.

Executive Summary: Council for Electronic Media — CEM

General situation

There are six public service TV channels in Bulgaria, created by the national public service pro-
vider of audiovisual media services, the Bulgarian National Television (BNT): one national and
four regional terrestrial channels, together with one satellite channel. There are three TV
commercial national terrestrial channels. There are also 123 commercial audiovisual services
broadcasted by cable and satellite. Public TV services are also broadcasted by cable and satellite.
There are five (the number increased from one ot five over the summer and this is what is
currently listed on CEM website) commercial video-on-demand services.

The Council for Electronic Media (CEM) regulates audiovisual content and electronic
communications in Bulgaria. The regulation of activities relating to the management and
effective use of transmission, such as spectrum, is however carried out by a separate body, the
Communications Regulation Commission (CRC). The CEM was established in 2001; it replaced
its predecessor, the National Council on Radio and TV. The CEM was established as a separate
legal entity and the applicable legislation states that it is independent.

Apart from its role as regulator, the CEM is responsible for electing and terminating the man-
date of the general director of the national public service broadcasting service, and approving the
members of its managing board (following proposals by the director general).

Powers

The CEM has general implementing powers with regard to audiovisual content. Its powers
include the powers to regulate freedom of speech and opinion, the right to information, right of
privacy, right of reply, issues of incitement to violence and hate speech, protection of minors and
people with disabilities, issues of taste and observation of copyright and related rights.

The CEM’s powers of sanction include the right to impose fines; also, in cases of systematic
breaches of obligations, CEM may suspend or revoke an operator’s licence. The maximum fines
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it may impose in relation to infringements of obligations relating to advertising or protection of
minors, for example, is the equivalent of approximately 10,500 euro.
In 2009, the CEM imposed fines totalling the equivalent of approximately €83,459.

The highest decision-making organ

The highest decision-making organ of the CEM is its board, which has five members (according
to amendments in the Law for Radio and Televisions, adopted in May 2010, the number of CEM
members has been reduced from nine to five). Three of these members are appointed by
parliament and two by the president of Bulgaria. The chairman of the board is elected by the
board. Decisions of the board are taken on a majority basis, with the chairman having the casting
vote in the event of a tie.

The term of office of board members is six years. The term is staggered so as not to coincide
with an election cycle. The term can be renewed a maximum of twice. The term of office for the
chairman is one year; this term may be renewed a maximum of twice.

Candidates for board membership are required to have higher education in the area of elec-
tronic media and/or communications, journalism, economics or law, and to have an established
name in the profession. Rules are also in place to address potential conflicts of interest issues
during the selection process, during members’ term of office and after their leaving office.

The CEM itself can dismiss the chairman or any other board member on certain stated
grounds, e.g. permanent disability or proven incompatibility with the requirements of CEM
board membership. In 2008, a board member was dismissed on the latter basis because of his af-
filiation with the Communist-era state security services.

The effectiveness of the CEM as an independent regulator is open to question, given: the
political nature of the selection process to the board; the limited budget available to the CEM. An
audit by the National Chamber of Audit into the activities of the CEM during 2008/9 concluded
that its monitoring of broadcast content was inadequate and that the entire activity of the regula-
tor in regard to supervision of operators was based on information which was insufficient, inade-
quate and out-of-date; furthermore, according to a former member of the CEM, “formally media
regulation exists, though technically any political majority (in Parliament) can at any time pass
amendments in the legislation that suit its purposes’” — thus, during the twelve years of operation
of the key relevant legislation it has been amended some 28 times (with the latest amendments),
the reason usually being related to various political or economic interests.

The National Chamber of Audit has given its recommendations to the CEM. Some new
priorities have been accepted as a result of the recommendations. They all seek to guarantee the
effectivenes of the CEM.

A possible way out of the current practice concerning these frequent amendments to the Radio
and Television Act, is an entirely new Media Law, which will contain more guarantees regarding
the independence of the Council for Electronic Media.
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Staffing and funding

According to the state budget law for 2010, the CEM has a total staff of five and an annual
budget of around €716,000 (according to the current report — the annual budget of CEM is
around €623,776), which is provided by the state. In terms of the approval procedure, the
management of the national terrestrial public service TV and radio services submit an annual
draft budget request to the CEM. The CEM then submits this, together with its own draft budget,
to the Ministry of Finance. This overall budget is reviewed within the Ministry of Finance and
the approved draft goes to Parliament where MPs vote on it, as part of the whole state annual
budget.

Checks and balances

The CEM is required to provide a report to the Parliament on its work twice each year; it has also
held two public discussions on its work in the last year. Furthermore, it is subject to an annual
audit by the national audit office.

Decisions of the CEM can be appealed to the Supreme Administrative Court.

Procedural legitimacy

The CEM is required to publish in a monthly bulletin all its decisions, results of monitoring,
sanctions, fines and decisions, including those that are subject to appeal before the Supreme
Administrative Court.

2.3.1.4 Cyprus

Quick Facts

The Republic of Cyprus is the third largest island in the Mediterranean sea with approximately
871,000 inhabitants.

The Cypriot media situation reflects the island’s political division, with the Turkish-controlled
zone in the north operating its own press and broadcasters (Bayrak Radio TV being the public
broadcaster).

Public broadcaster Cyprus Broadcasting Corporation (CyBC) operates national radio and TV
networks. It faces competition from private stations such as Sigma.

Around 37 percent of the population have an internet connection. Source: Country Profile
Cyprus , BBC website, June 2010.

Executive Summary: Cyprus Radio-Television Authority — CRTA

General situation

In Cyprus, the body in charge of audiovisual matters is the Cyprus Radio-Television Authority
(CRTA). It is an independent regulatory body that was established in 1998. It has a chairman, a
vice-chairman and five members appointed by the Council of Ministers for a six-year term. It is
responsible only for audiovisual content matters.
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The CRTA supervises the public Cyprus Broadcasting Corporation (operating the channels
RIK1, RIK2 and RIK Sat), the two private channels (Sigma and CNC plus) and the sister chan-
nels of the main Greek commercial stations (ANT1 and Mega). The market is completed by two
sets of pay-TV channels (Alfa TV and LTV), a number of specialist channels and around ten lo-
cal channels.

Powers

The CRTA has general policy-implementing powers and can make proposals to the government
on the need to adopt or adapt relevant legislation. It systematically monitors the services
operated by licensed operators to assess whether they comply with the rules on quotas,
advertising and the protection of minors. It also has information-collection powers in these areas.
It has a range of powers of sanction, ranging from warnings, the possibility to impose fines, the
publication of decisions in the media (if ordered by the court), and suspension and revocation of
licences (if warnings and fines are not effective).

The highest decision making organ

The highest decision making organ is the board, which is composed of a chairman, a vice-
chairman and five other members. It has the power to take decisions on all regulatory matters
within its area of responsibility. Board members are chosen on the basis of their expertise in the
fields of arts and humanities, science or technology, or their recognised experience in mass me-
dia.

They are all appointed by the Council of Ministers for a term of six years. Renewal is possible
but not foreseen by law.

To avoid conflicts of interest with political parties, all board members may not take up a
position within a political party during their term of office. The Council of Ministers has the
right to dismiss any board member who has of a connection with a political party, or for certain
other grounds that are listed in the law.

Staffing and funding

The budget is voted on by the Parliament upon proposal by the board of the CRTA. The CRTA’s
income originates from licence fees paid by operators and fines (5%).

Checks and balances

The CRTA is subject to specific financial periodic external auditing for its spending. It is
accountable for its work, through an annual reporting obligation to Parliament and to the Auditor
General of the Republic.

It appears that nobody, apart from the Supreme Court of Cyprus, has the power to overturn
decisions of the CRTA due to the fact that, according to Article 146 of the Constitution of the
Republic, the decisions of administrative organs can only be reviewed by a the Supreme Court.
Any person or organisation having a legitimate interest can lodge an application for judicial
review against a decision of the CRTA. The Supreme Court can cancel the decision of the
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authority but cannot take a new decision on its behalf, it can only ask the authority to take a new
decision.

Procedural legitimacy

The CRTA is not obliged to carry out a public consultation when drafting national strategy
policy documents or when withdrawing or modifying licences. There is no obligation to publish
the results of the consultation.

The CRTA’s decisions do not need to be published by law. These decisions must however be
duly reasoned.

2.3.1.5 Czech Republic

Quick Facts

The Czech Republic is a relatively small Central European country with 10.4 million inhabitants.
It joined the European Union in 2004.

Private media in the Czech Republic mushroomed in the 1990s, and private radio and TV
stations provide stiff competition for public broadcasters. Public broadcaster Ceska Televize
operates two full-area TV networks and two digital channels: 24-hour news and sport channels
(see http://www.ceskatelevize.cz/english/about-czech-television/ — CT24, CT4 SPORT). Two
major private TV channels, NOVA and Prima televize, broadcast nationally and there are scores
of private radio stations.

The country is pressing ahead with the digitisation of TV broadcasting; there are plans to
switch off analogue signals by the end of 2012. Source: Country Profile Czech Republic, BBC
website, May 2010.

Executive Summary: Council for Radio and Television Broadcasting — RRTV

General situation

The media regulatory body is the Council for Radio and Television Broadcasting (Rada pro
rozhlasové a televizni vysilani — RRTV). It was established in 1992 after the split of the Czech
Republic and the Slovak Republic. It is responsible for audiovisual content and distribution as-
pects (‘must-carry’ and electronic programme guides — EPGs). Spectrum, including that used for
broadcasting, is the responsibility of the Czech Telecommunications Office (CTU), the tele-
communications regulatory authority.

The RRTV was established as an independent state office and its independence is explicitly
recognised in the legal framework.

The AVMS directive has been implemented in Czech legislation. A new law on on-demand
audiovisual media services and an amendment to the Broadcasting Act entered into force on June
1, 2010.
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Powers

The RRTV has policy-implementing powers. It systematically monitors the services of licensed
operators and public service broadcasters for compliance with the law and in particular with the
rules on quotas, advertising and protection of minors. Viewers can file complaints about audio-
visual services with the RRTV.

The RRTV can issue warnings and impose fines up to CZK10m (about €390,000). It pub-
lishes these decisions on its website, but cannot require any publication in the press. Upon re-
peated infringements, for example against the rules for protection of minors, the RRTV can sus-
pend or revoke a broadcasting license. The RRTV has had to use all these sanction powers in the
past.

The highest decision making organ

The board of the RRTV has thirteen members, all appointed by the prime minister on proposal of
the Lower House of the Parliament for a term of six years, renewable once. It has the power to
grant licences, handle complaints, and impose sanctions. The chairman is elected from amongst
the board members themselves for a term of two years, with no limitation for re-election. .

No special requirements are defined for being a board member. Board members can be mem-
bers of a political party, but they cannot hold any office within the political party. Also they can-
not serve in another state office while being members of the board. Board members and persons
“closely related” to them cannot be active in a company related to the audiovisual, advertising or
mass media sectors. Any activity in academia, journalism or on audiovisual content creation has
to be performed “in a way that does not endanger the trust in the independence and impartiality
of the council”. There are no such rules for senior staff. There are no rules to guard against con-
flicts of interest after terms in office.

Rules against early dismissal of board members exist (the Broadcasting Act lists the grounds
for dismissal), but the prime minister can dismiss the entire board upon proposal by Parliament.
There have been no early dismissals in the last five years. However, earlier, the complete board
of the RRTV was dismissed twice: in 1994 because the RRTV would not issue licenses to radio
stations “recommended” by Parliament, and in 2003 because the Parliament needed a scapegoat
after the Czech Republic was fined by an international court over a dispute with a US company
invested in the commercial broadcaster NOVA.

Staffing and funding

The RRTYV is fully funded from the state budget. After consultation with the board of the RRTV,
the finance minister annually submits a budget to Parliament for approval.

In 2009, the RRTV had a staff of 44 on top of the 13 council members, and disposed of a
budget of CZKS59m (€2.3m).
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Checks and balances

The RRTV is only accountable to Parliament. The board of the RRTV has to submit an annual
report for approval by Parliament. If Parliament disapproves it “repeatedly” (meaning at least
twice), the full board of the RRTV can be dismissed. This has happened twice in the past.

The RRTV accounts are audited annually by a private audit firm. No audit of the internal
functioning or the work undertaken is foreseen.

It appears that only a court can overturn decisions by the board of the RRTV. Any party can
appeal an RRTYV decision, following the normal procedure to appeal administrative decisions
(municipal court first, then supreme administrative court, and constitutional court). No internal
appeal procedure exists. The RRTV decisions stand pending appeal. Only the constitutional
court can replace an appealed decision with its own. Lesser courts can only remit a decision back
to the board for a new decision.

Procedural legitimacy

The meeting minutes of the board of the RRTV and its decisions are published. Decisions must
be motivated but do not need to include any impact assessment.

The regulator is not required to carry out public consultations and does not do so in practice.
If any external advice is solicited, the RRTV has to follow public tender procedures.

2.3.1.6 Denmark

Quick Facts

Denmark has a population of 5.5 million. Although a member of the EU, it has retained its
national currency and is not part of the Eurozone.

Denmark’s main public service broadcaster is Danmarks Radio (DR). It operates six TV
channels and four FM radio channels, funded by a licence fee. The other public service
broadcaster is TV 2, which is a government-owned commercial broadcaster. It operates five TV
channels, eight regional TV services and an internet-based on-demand service.

There are also private satellite and cable TV services. Source: Country Profile Denmark, BBC
website, January 2010.

Executive Summary: Radio and Television Board — RTB

General situation

The regulatory body for radio, television and on-demand services in Denmark is the Radio and
Television Board (RTB) (Radio- og TV-n@vnet), established in 2001. It is part of the Danish
Agency for Libraries and Media, which is an agency under the Ministry of Culture. It is a sepa-
rate legal entity and its independence is explicitly stated as a value in the relevant legislation.
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Powers

The Broadcasting Act sets out the general legal framework for the audiovisual sector (except
film). Also, for all DR’s public service TV channels and the eight TV 2 regional TV Channels,
there are separate public service contracts in place with the Ministry of Culture, setting out the
terms of their respective public service obligations. Furthermore, the financing and remits of the
public service broadcasters are stipulated in a “Media Compact” running for four years, which is
adopted by the parliament. The current Compact (2007-2010) is agreed upon by all but one po-
litical parties in the Danish parliament.

The RTB ensures compliance by operators through the regulatory requirements of the Broad-
casting Act. The RTB does not have powers to issue fines, but it could suspend or withdraw an
operating licence. These powers have, however, rarely been used. The RTB also issues an annual
statement on compliance with the public service contracts of DR, and the eight regional TV 2
stations.

Since 2003, when TV 2 became a government-owned commercial broadcaster, its legal basis
has been a public service license.The RTB can impose penalties under certain cercumstances, in
line with the public service licence. It can also decide to recommend the withdrawal of the
licence by the ministry of culture.

In practice, the RTB is constrained by its limited financial and staff resources.

The highest decision-making organ

The highest decision-making organ in the RTB is the board. The board has eight members, each
appointed by the Minister of Culture; seven of thse members are appointed as professional
experts and one as a member of civil society.

The chairman and each board member of the RTF are appointed for a four-year term. This
term may be renewed indefinitely.

Under Danish law, there are general rules to address the issue of potential conflicts of interest
in public administration.These general rules apply to the appointment process, during and after
the term of office of the RTF board members. There are no separate rules specifically applicable
to the RTF in relation to conflicts of interest. In the past five years, there has been one instance
of an RTF board member leaving the RTF as a result of a conflict of interest; this arose when the
board member took a position with DR.

In addition only the general rules dealing with public administration generally apply to the
situation of possible dismissal of an RFT board member. The law does not contain the grounds
for dismissal of board members.

Staffing and funding

There is no information available on the annual budget of the RTB or on the total number of staff
it employs.

The RTF is wholly funded by the state. The annual funding of the RTF is included as part of
the funding of the Agency for Libraries and Media, which is provided in the annual Finance Act
adopted by parliament.
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Checks and balances

The RTF is subject to an annual financial audit by the National Audit Office.

The RTF is required to publish an annual report to the Minister of Culture on its activities,
although the most recent report was in 2009. It also issues press releases on various occasions.
The annual reports and press releases are available to the public.

Decisions of the RTF are subject to review by the courts. The courts have the power to annul
the RTF’s decision and remit the matter back to the RFT.

Whilst the Minister of Culture does not have a general power to overturn decisions of the
RTF, there is one exception: If the Minister delegates a specific task to the RTB outside the
specified and defined remit of the RTB, the Minister can overturn decisions or recommendations
made by the RTF on the basis of this delegation.

Procedural legitimacy

The agendas of RTF meetings are published, but the minutes are not.

The RTF is required to engage in public consultation when it is considering changes in regu-
lation

The RTF is required to publish its main decisions and these decisions must be reasoned.

2.31.7 Estonia

Quick Facts

Estonia has a population of 1.3 million. It became a member of the EU in May 2004. It has a
reputation for being at the cutting edge of technology; by December 2008, 74% of the population
were using the internet. Furthermore, the country held the world’s first parliamentary ‘e-vote’, in
2007.

Estonia’s broadcasting industry grew significantly in the 1990s and take-up of cable TV has
been extensive. It has also attracted foreign media groups; the main privately-owned TV chan-
nels are run by Swedish and Norwegian concerns.

Source: Country Profile Estonia, BBC website, May 2010, http://www.emor.ee/2009-aastal-
oli-eestis-6-74-aastaseid-internetikasutajaid-861-000/

Executive Summary: Ministry of Culture, Public Broadcasting Council, MoC, PBC

General situation

This summary describes the situation as of end-June 2010. By this time, Estonia had not yet
implemented the AVMS Directive. It is anticipated that draft legislation which is currently be-
fore the government (a Media Services Bill to replace the current Broadcasting Act) will be
adopted by the national Parliament in the near future.

There are currently two public service broadcasting channels in Estonia. There are also three
commercial free to air TV services, one of which, Kanal2, is owned by the Norwegian media

13



INDIREG Preliminary Final Report

concern Schibsted and another of which, TV3, is owned by the Swedish Modern Times Group.
There is also one non-linear commercial TV service.

The public service broadcast TV services are regulated by the Public Broadcasting Council
(PBC). The members of the PBC are appointed by Parliament. Four of the appointees are ap-
pointed as “acknowledged experts in the field of activity of national broadcasting” and all others
are appointed as current members of Parliament, one representative from each faction of Parlia-
ment. The expert appointees each have a mandate for five years. By contrast, the mandate of the
Parliamentary appointees is only until “termination of the authority of the composition of the
Parliament. Upon termination of the authority of the composition of the Parliament, the Council
members who are members of the Parliament shall stay with the Council until the entry into
force of the decision to appoint members of the new composition of the Parliament to the Coun-
cil.”

Regulatory supervision of commercial media is carried out by the Media and Copyright De-
partment in the Ministry of Culture (MoC). Under the current draft legislation to implement the
AVMS Directive, the MoC would regulate the application of the new rules, including to public
service broadcasters and to commercial on-demand services.

Powers

The MoC has general policy-setting and implementing powers, including licensing of
commercial broadcasters. It can also impose fines, of the equivalent of up to just over €2,500 for
infringements (for example, in relation to the rules on quotas, advertising and the protection of
minors). Furthermore, in the event of repeated infringenments, the MoC has the power to revoke
a broadcasting licence.

In practice, however, regulatory supervision tends to be more liberal in approach. In order to
monitor compliance with regulatory requirements, the MoC has a contract with an independent
research company, which carries out constant monitoring and submits its results to the Ministry.
In addition to this, data is provided by the commercial broadcasters themselves. This has led to a
situation where, for example, in 2009 the MoC forced the commercial broadcasters to comply
fully with the advertising requirements of the Television Without Frontiers Directive only after a
formal warning from the EU Commission to Estonia of failure to achieve full compliance.

Similarly, the PBC has general powers of regulation over the public service broadcast
services. In practice, however, Estonian public service broadcasting and the PBC have very lim-
ited budgets and are, therefore, significantly constrained in what they can do.

The highest decision-making organ

The highest decision-making organ in the MoC is the responsible government minister.

The PBC is the supervisory body of public service broadcasting . A chairman of the PBC 1is
elected. Decisions of the PBC are taken on the basis of majority vote; a quorum for a valid vote
is 50% of total members. Minutes and agendas of the PBC are published.

There are rules to guard against conflicts of interest during the term of office of a PBC mem-
ber. In particular, he/she cannot be a member of the government, a member of the board of any
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broadcasting organisation, owner of any broadcasting organisation, or an employee or contractor
of any broadcasting organisation. Once a member has left the PBC, however, he or she is not
subject to any restrictions to address potential conflicts of interest.

There are no specific rules governing the dismissal of a PCB member during his/her term of
office.

Staffing and funding

The current overall budget of the MoC is just over the equivalent of €97 million. The MoC has a
staff of 69, four of whom work in the Department of Media and Copyright of the MoC.

The total number of members of the PBC depends on the number of fractions in Parliament
(as each fraction is entitled to have a Parliamentary representative appointed). There are cur-
rently ten members, six Parliamentary representatives and four industry experts. All of the mem-
bers work for the PBC on a part-time basis. They also have the services of an adviser (on a quar-
ter-time basis). The current annual budget of the PBC is just over the equivalent of €94,000; it is
wholly state-funded.

Checks and balances

The annual budget of the PBC is determined by Parliament. The PBC is also subject to an annual
financial audit by a private audit firm.

The PBC issues an annual report to the Committee of Cultural Affairs of Parliament. The re-
port is also available to the public.

Decisions of the PBC are not subject to appeal. Decisions of the MoC are subject to appeal
and the appeal court has the power to cancel the decision and remit it back to the MoC for a new
decision.

Procedural legitimacy

All decrees of the MoC regarding licensing tenders must be published.

There is no requirement, as such, to engage in public consultations. In practice, the MoC has
engaged in consultations, although not generally with the wider public. In 2009, for example, the
MoC carried out several consultations with broadcasters and media specialists to launch a func-
tioning self-regulation system in the media sector. Under this process, broadcasters were encour-
aged to adopt common guidelines among themselves in certain areas (e.g. disabled people, pro-
tection of minors, advertisements for fatty foods).

2.3.1.8 Finland

Quick Facts

Finland, a country with land borders with Sweden, Norway and Russia, has a population of 5.3
million. Finland joined the EU in 1995.

DTT and cable are the two main broadcasting platforms at around 45% of the population
each. The switch-off of analogue terrestrial TV took place on August 31, 2007. Digita (owned by
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TDF, France) has been the main DTT network transmission operator, but during 2010 the gov-
ernment has awarded competing network transmission licences.

Both mobile TV and IPTV have been available for several years, but have not enjoyed great
success.

The public service broadcaster, Yle, operates four national TV channels on DVB-T. Advertis-
ing is not allowed on Yle’s channels, and it is funded by TV licence fees. The main private free-
to-air competitors of Yle are MTV Media (owned by Bonnier Group, Sweden) and Nelonen
(owned by Sanoma Group, Finland). The key pay-TV content provider is pan-Nordic operator
Canal+ (owned by TV4 Group, Sweden).

In January 2010, fixed broadband penetration was 29.4% and mobile broadband 17.0%, both
at the top end of the EU. Mobile penetration was 136.7%. (Figures refer to subscribers per 100
population). Source: Country Profile Finland, BBC website July 2010; European Commission;
Cullen International and country correspondent.

Executive Summary: Finnish Communications Regulatory Authority (FICORA)

General situation

The Finnish Communications Regulatory Authority (FICORA), an agency under the administra-
tive sector of the Ministry of Transport and Communications, is the main authority responsible
for issues falling under the Audiovisual Media Services (AVMS) Directive.

Issues related to unfair advertising directed at minors lie within the exclusive competence of
the Consumer Ombudsman, who is also the director-general of the Consumer Agency. In gen-
eral, the Consumer Ombudsman may intervene in any case of unfair audiovisual commercial
communication, according to consumer protection law.

Protection of minors in on-demand services (article 12 of the AVMS Directive) is part of the
duties of the Finnish Board of Film Classification under the Act on the Classification of Audio-
visual Programmes 775/2000.

FICORA supervises and implements all other rules covered by the AVMS Directive.

FICORA 1is a converged regulator, as it is also the designated regulator under the EU regula-
tory framework for electronic communications. Therefore, FICORA covers issues related to
transmission for broadcasting services and ancillary services (must-carry, EPG, API).

In addition, FICORA is the regulator for postal services.

The independency is of FICORA is implicit under the legal framework. The government
(through the Council of State) appoints the director-general (DG) of FICORA, but apart from
this the DG can decide independently on almost everything, including the organisation of the
agency.

Powers

Whereas FICORA does not have policy-setting powers, it implements and applies policies
adopted by the government.

It systematically monitors that rules, e.g. on quotas, advertising and the protection of minors,
are complied with. It also carries out ad-hoc monitoring and information collection.

116



FICORA'’s powers of sanction cover warnings and penalty payments in the case of non-
compliance with its decisions. In practice, FICORA has imposed a penalty payment only once
during the past five years (case 144/9224/2010 on protection of minors).

FICORA'’s procedures to hear consumer complaints are rather informal. Anyone can send a
letter of complaint/request for intervention either via normal or FICORA’s website. FICORA
then decides whether to proceed with the complaint/request.

The highest decision-making organ

The highest decision-making organ of FICORA is an individual, the Director General (DG). The
DG has wide powers. Apart from having the power to take decisions on all matters within
FICORA'’s area of responsibility, the DG decides on the agency’s organisation and rules of pro-
cedure. Those rules of procedure may delegate decision making powers to other civil servants
working under the supervision of the DG.

However, decisions concerning human resources (and budget) are made by the Ministry of
Transport and Communications.

The DG is appointed by the government for an indefinite term. The Ministry of Transport and
Communications is involved at the appointment stage (according to FICORA).

The DG of FICORA can be dismissed by the government only if he/she seriously neglects
his/her duties or has committed a crime — or if the whole agency is shut down. In practice, in past
there has never been any incident leading to a dismissal.

The legislation requires the DG to have a higher university degree and good knowledge of the
responsibilities of the agency, as well as managerial experience.

The Finnish Civil Servant Act, which applies to all civil servants, includes rules to avoid pos-
sible conflicts of interest with the government, political parties and industry. The DG must de-
clare his/her possible business activities and share holdings prior to nomination.

However, there are no rules to guard against conflicts of interest after the term (if the DG re-
signs). The Civil Servant Act does not provide any cooling-off period or restrictions for em-
ployment of former civil servants.

The previous DG, Ms Rauni Hagman, resigned in August 2010 to become DG of another
state agency, the National Board of Patents and Registration of Finland. No new DG has been
appointed for FICORA yet (as of end November 2010).

Staffing and funding

FICORA'’s budget falls under the state budget, which must be adopted by Parliament.

In practice, the Ministry of Transport and Communications evaluates and sets the economic
goals for FICORA every year.

FICORA is a net budgeted agency, meaning that its expenses are for the most part covered by
its revenues from payments (e.g. spectrum, numbering, domain name) and tax-like fees (e.g.
communications market fee and TV and radio sector surveillance fee).

17



INDIREG Preliminary Final Report

In 2009 FICORA'’s expenses were €34 million and its staff count was 245. As regards re-
sources dedicated to audiovisual matters, according to FICORA, its budget is between €600,000
and €700,000, and the staff three to four employees.

FICORA is committed to reducing its staff by 19 man-years by 2015 compared to the level in
2006.

Checks and balances

The Ministry of Transport and Communications manages FICORA, and other agencies and au-
thorities that lie within its administrative sector, through performance management.

Performance management is put into practice via four-year operating and financial plans and
budget allocations. This is a contract-based management model aiming to find a balance between
the available resources and the results that can be achieved with those resources.

In addition to annual reports and accounts, FICORA reports to the ministry every six months
on its operating and financial performance. Apart from the ministry, FICORA is not formally ac-
countable to other bodies (e.g. Parliament or government as a whole).

FICORA is subject to annual financial auditing by the national audit office. Internal control is
undertaken by a private auditing firm (based on the COSO Enterprise Risk Management model).

Only an administrative court can overturn FICORA’s decisions, the highest appeal body be-
ing the Supreme Administrative Court at the second appeal stage. FICORA’s decisions stand
pending the appeal, unless the appeal body suspends it. The appeal body can cancel the decision
and remit it back to FICORA, but it cannot replace the original decision with its own.

The Ministry of Transport and Communications can instruct FICORA under the performance
management framework (see above) but not on individual decisions.

Procedural legitimacy

FICORA can hire outside advice when fulfilling its tasks. According to the regulator, its annual
budget for outside consultancy is around €150,000. Outside consultants are selected through a
public call for tender if thresholds laid down in the Act on Public Contracts 348/2007 are ex-
ceeded.

Before FiCORA can give any binding decision or impose a penalty, all interested parties must
be given the possibility to give a statement. The length of the consultation period must be “suffi-
cient”. During the past five years, FICORA has not carried out consultations in the areas covered
by the AVMS Directive.

All decisions of FICORA are published on its website, but not in other media such as the
press. Minutes or agendas of the discussions leading to a decision are not published.

2.31.9 France

Quick Facts

France has a population of 62.3 million.
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Public broadcaster France Télévisions operates national television channels (France 2, France
3 (includes regional windows), France 4, France 5 and RFO). It faces competition from more
than one hundred commercial television channels, the state monopoloy on television
broadcasting having ended in 1982. Local and thematic channels have proliferated over time
with the introduction of television over cable in the early 80s, over satellite in the 90s and over
IP networks since 2003. However, despite this wide variety of programmes, the audience share is
still concentrated in the hands of public and commercial hertzian channels.

Public radio broadcaster Radio France operates several national and local radio stations.

Audiovisuel Exterieur de la France is the public radio and television broadcaster for foreign
broadcasting. Source: Country Profile France, BBC website, May 2010.

Executive Summary: Conseil Supérieur de I'Audiovisuel (CSA)

General situation

In France, the body in charge of audiovisual matters is the Audiovisual Council (Conseil
Supérieur de I’ Audiovisuel — CSA), set up in 1989. It is presented in french audiovisual law*® as
an independent authority. It succeded the ‘Haute Autorité de la communication audiovisuelle’,
which was established in 1982 when commercial television was introduced in France, and the
‘Commission nationale de la communication et des libertés’, which was set up in 1986.

The CSA is responsible for audiovisual content matters, transmission aspects of audiovisual
content (only for frequencies allocated for broadcasting purposes) as well as distribution. Its
competences were extended to on-demand audiovisual media services in 2009. France has a
seperate authority for electronic communications (ARCEP).

In the application of audiovisual French law, its overall mission is to ensure the freedom of
audiovisual communication in France. Its objectives include: guaranteeing the independence and
impartiality of public service broadcasting; favouring free competition and non-discriminatory
relationships between services’ editors and distributors; ensuring the quality and diversity of
programmes; the development of national audiovisual works; and protecting the French language
and culture. The CSA must also contribute to social cohesion and the fight against
discrimination, and ensure that programmes reflect the diversity of French society.

The CSA supervises more than 380 public and commercial television channels, (including
local ones).

Powers

The CSA does not have general policy-setting powers but is empowered by audiovisual law to
adopt policy-implementing rules on a number of topics, including product placement and the
protection of minors. It also provides opinions to the government on draft laws and decrees in the
audiovisual field, and to Parliament on request, as well as to the Competition Authority.

468 Law 86-1067 of September 30, 1986 on communication freedom.
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The CSA concludes agreements with television channels established in France that specify the
requirements they must abide by (e.g. on promotion of European works, spending in original
production, advertising, viewing by disabled people, ethical guidelines). In some cases
(depending on the type of distribution platform and the annual budget), no agreement is
necessary and the television channel must only be registered by the CSA. For terrestrial
broadcasting, the CSA authorises spectrum use for television channels (and multiplex operators
for DTT). More broadly on spectrum, it manages the frequency bands that have been allocated
for broadcasting purposes and assigns frequencies to operators.

Its powers of sanction are quite broad and may apply to public as well as to commercial
broadcasters. They range from warnings, public statements, suspension of services, programmes
or programme elements for a limited period of time, fines (up to 5% of turnover) and withdrawal
of licences. Sanctions can be imposed on television channels, distributors, satellite network
operators and on-demand audiovisual services, as well as radio services.

The CSA monitors public and commercial television services to check compliance with
fundamental principles, legislation, programming obligations and competition rules. It also has
information collection powers.

In addition, the CSA has the authority to settle disputes relating to the distribution of
television services.

The highest decision making organ

The highest decision making organ is the board, which is composed of a chairman and eight
other members.

Three board members (including the president) are designated by the French president, three
by the president of the Senate and three by the president of the National Assembly. They are
appointed for six years and their mandate cannot be renewed. Members of the board can be
dismissed, but only if they do not comply with the ethical guidelines.

None of the board members can hold elected office at the same time, or carry out another
professional activity. Board members cannot receive any fee, or hold any interest in a media,
advertising or telecommunications company, during the term of their mandate and for one year
after the end of their mandate. If they hold such an interest at the time of appointment, they have
three months to comply with the rules. In addition, they are submitted to further restrictions for
three years after the end of their mandate.

Staff members are also subject to some rules to avoid conflicts of interest. They cannot carry
out any other professional activity, with some limited exceptions. Prior to moving to another job
(and to subsequent moves in a three-year period after they have left the CSA), they must inform
the CSA in advance of their intention to change. The CSA can bring the case before an ethics
commission for assessement of the compatibility of the foreseen position with the position held
with the CSA.

There have been no instances of dismissal during the past five years.
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Staffing and funding

The CSA has a staff of around 300 people. This number is allowed for in the annual budget law

The CSA is solely funded by state budget. Its budget was €35 million in 2009. The CSA
makes annual proposals for the budget necessary to achieve its mission, when the draft budget
law is prepared by the government. The draft law must be approved by Parliament.

Checks and balances

The CSA is accountable through an annual reporting obligation to the president, the government
and the parliament. The annual report is made publicly available. Board members can also be
heard by parliamentary commissions.

The accounts of the CSA are controlled by the ‘Cour des Comptes’. The implementation of
the budget is the direct responsibility of the chairman and is discussed by the board twice a year.
Board members can at any time, on request, be informed of the year to date expenses’ status.

Only the highest administrative court (‘Conseil d’Etat’) can overturn the decisions of the
CSA. However, audiovisual law states that decisions of the CSA that have frequency
implications or involve local governments must be sent to the prime minister, who can (within
two weeks) request a new decision.

Procedural legitimacy

The CSA is required by law to organise public consultations prior to the adoption of certain
decisions. It publishes a summary of the responses received and its position on the various
topics.

17 consultations have been organised during the past five years.

All CSA decisions and opinions and all of its reports are published in the official journal.

2.3.1.10  Germany

Quick Facts

Germany is the largest EU Member State, with a population of 82.2 million inhabitants
(2009).Germany’s competitive television market is the largest in Europe, with approximately 34
million TV households. Competition by commercial broadcasters started in the early 80s. Most
of the country’s 16 regions regulate their own public service and commercial broadcasting.
Around 90% of German households have cable or satellite TV, and viewers enjoy a
comprehensive offer of public service and commercial broadcasters, which has hampered the
development of pay-TV in Germany. Analogue terrestrial switch-off has already been
completed.

Germany is home to some of the world’s largest media conglomerates, including
Bertelsmann. Some of Germany’s top commercial channels are owned by the media group
ProSiebenSatl. The main public service broadcasters are ARD and ZDF, who operate on a
nation-wide basis (whereas the others are regional channels). The major commercial
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broadcasters are RTL, Satl and Pro7. Sky is the largest pay-TV service. Source: Country Profile
Germany, BBC website, June 2010.

Executive Summary: Regional Media Authority (Landesmedienanstalten — LMA) and Broadcasting Councils
(Rundfunkréte — RR)

General situation

In Germany, media issues lie in the competence of the 16 regions (Bundesldnder). Thus, every
region has its own regulator in charge of audiovisual matters (except two joint regulators, re-
sponsible for two Liander each). The 14 Regional Media Authorities (LMAs), which are separate
legal entities under public law and were established between 1984 and 2007, supervise commer-
cial broadcasters.

Supervision of public service broadcasters (PSBs) is in the responsibility of internal bodies of
the broadcasters, the Broadcasting Council (RR), and the Administration Council (VR), equally
organised on a regional basis, except for nation-wide PSB ZDF. The RR also supervises radio
stations and digital services.

While the RR has responsibilities in all relevant supervisory aspects, the competences of the
VR are focused on financial and management issues and are often carried out as preparation or
requisite elements of final RR decisions.

The regional councils for public service broadcasting associated with the ARD coordinate
their supervision (especially concerning supraregional ARD programming) in the Conference of
Council Chairpersons of the ARD (the Gremienvorsitzendenkonferenz, or GVK). The decisions
of the GVK are not legally binding for regional councils but do have strong impact. Recommen-
dations of the GVK are, for example, codified in a three-step test (known as the “Amsterdam
Test”) for digital services provided by the ARD.

Regarding supraregional issues, there are regulatory organs for the commercial sector: the As-
sociation of State Media Authorities (ALM), a coordinating body dealing with issues pertaining
to all regional regulators, the Regulatory Affairs Commission (ZAK), a centralised internal or-
ganisation dealing in particular with licensing issues of nation-wide broadcasters, and the Com-
mission on the Protection of Minors (KJM). Furthermore, there is the Commission on Concentra-
tion in the Media (KEK), dealing with pluralism issues.

Each LMA deals with audiovisual content and distribution issues in the relevant region. Spec-
trum issues and electronic communication issues are in the responsibility of the telecoms regula-
tor, the Federal Network Agency (BNetzA). Transmission aspects are dealt with jointly by the
relevant regional LMA and BNetzA.

All in all, the LMAs supervise 374 commercial television channels. Furthermore, the LMAs
supervise commercial non-linear services (non-linear services are regulated in Germany). The
RRs supervise 23 public service television channels in total, as well as the non-linear services
provided by them (35 under the responsibility of ARD-PSB).
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Powers

LMAs have general policy-implementing and third-party decision-making powers, especially in
the field of advertising (together with the ZAK for nation-wide broadcasters), of human dignity
issues and regarding the protection of minors (together with the KJM in for nation-wide broad-
casters or content providers). Services are systematically monitored by the LMAs, who also have
information collection powers. LMAs have a range of sanctions, ranging from warnings, fines
(up to €500,000), with publication of decisions, to the suspension/revocation of licenses.

LMAs have regularly made use of their formally granted competences and their powers of
sanction.

RRs have advisory and supervisory powers concerning programmes, organisation, personnel
and budgetary matters. Their agreement is required for relevant fundamental issues such as the
development and adoption of programme and advertising guidelines. In relation to the three-step
test, the RRs are empowered to conduct ex-ante examinations of new digital services planned by
the PSBs.

The highest decision-making organ

The highest decision-making organs of the LMAs are usually Councils, or in some cases As-
semblies or Executive Boards. The size of these bodies range from 5 to 47 members, depending
whether they are an expert council or a pluralistic council. Pluralistic councils, are composed of:
representatives of civil society (the majority of members ), members of parliament, experts and a
maximum of one government representative. The chairman is either elected by the Coun-
cil/Assembly or by the regional parliament. The other members are in general delegated by their
organisation.

The terms of office for chairmen/presidents of LMAs range from five to seven years, those of
the Council/Assembly members from four to six years. Reappointment is possible. The chair-
man/president must have experience in the media sector, and in some cases must be qualified as
a judge.

Regarding the appointment process, the following rules on conflicts of interest exist: state of-
ficials (including at EU level) and employees from stakeholders (commercial and PSB) are not
eligible for the board. With a number of exceptions, other offices can be held at the same time. In
general, the councils/assemblies of the LMAs have, in addition to their regulatory tasks, the fol-
lowing competencies: determination of their own rules of procedure, approval of the budget, ap-
pointment of the chairman/president. The reasons for dismissal of the chairman range from vio-
lation of obligations, important reasons. In general, dismissal lies in the competence of the
Council/Assembly. As regards the other Council/Assembly members, they can be recalled from
their function by the relevant organisation.

The ZAK is composed of 14 members, namely legal representatives of the various LMAs.
The main tasks of the ZAK are: licensing issues; supervisory measures in relation to nation-wide
broadcasters; and the establishment of common standards. The ZAK determines its own rules of
procedures. The president of the Director’s Conference of the LMAs (DLM, a coordinating
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body) is also the chairman of the ZAK, with other members being delegated by the various
LMA:s.

The KIM is composed of 12 members, six of whom are delegated by state entities and six of
whom are representatives of LMAs. The representatives of LMAs are elected by the ALM and
the other board members are delegated by various authorities.

The KEK is composed of 12 experts; six of whom are experts specialised in broadcasting and
business law, and six of whom are representatives of LMAs. The experts are appointed unani-
mously by the Minister Presidents of the German States for a five-year term. The representatives
of the LMAs are elected by the ALM for the KEK’s full term of office. In fulfilling their tasks,
the members of the KEK are not bound by instructions.

The RRs, the highest decision-making bodies for public service broadcasters, are comprised
of between 26 (Radio Bremen) and 77 (ZDF) members.

In general, the RRs have the following competencies in addition to their regulatory tasks:
monitoring and advising the chairman of the broadcaster on programming; supervising the legal-
ity of programmes; determining general PSB rules and guidelines; election and dismissal of ex-
ecutive staff; election of the majority of VR members; approval of the annual budget; supervis-
ing the general management; approval of new digital services; and determination of their own
rules of procedure.

The RRs elect their chairman. The representatives are delegated by each respective organisa-
tion entitled to a seat in the RR. The organisations are entitled to a seat in the RR by law as rep-
resentatives of relevant groups in society. The RR members are only accountable to the public at
large and not bound to orders by their parent organisation. RR membership for members of a na-
tional or regional government and parliaments is limited to a certain number determined by law.
In the case of ZDF, they are appointed by the minister president. There is an ongoing debate in
relation to ZDF’s appointment process.

The term of office of RR members ranges from five to nine years. Reappointment is admissi-
ble. Rules to guard against conflicts of interest usually exist, with exceptions made for delegates
from government.

All regulatory bodies take decisions in accordance with their relevant rules of procedure,
mostly by simple majority. There is no obligation to publish decisions; annual reports of the bod-
ies are published. Post-office conflict of interest rules do not exist.

There have been no dismissals in the past five years, except for one in 2007 due to the merger
of two LMAs (Hamburg and Schleswig-Holstein). In the RR for Berlin-Brandenburg, a dismissal
occurred for unknown reasons.

Staffing and funding

It appears that funding and staffing of the regulators is sufficient.

The budgets of the various LMAs lie between €1.6 million (Bremen) and €22 million (Bava-
ria). The budgetary resources mainly derive from public broadcasting licence fees, administrative
fees and fines.
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In the case of PSBs, the annual budget is prepared by the director/chairman and approved by
the RR. The Commission for the Determination of the License Fee (KEF), an independent exter-
nal body, periodically assesses the budgetary needs of the PSBs and recommends the necessary
licence fee, which is then determined by the regional parliaments.

The PSB councils are equipped with their own staff members and have their own budget.

Checks and balances

Complaints handling procedures exist.

LMAs and RRs (usually not the RRs themselves but the PSBs) are subject to annual financial
external auditing for their spending by the relevant courts of auditing, and sometimes also sub-
ject to checks by private auditors.

Neither LMAs nor RRs are specifically accountable to an entity, as they are under legal su-
pervision by the relevant regional state authorities. Specific reporting obligations exist for the
LMASs, which however are not sanctioned.

It appears that nobody, apart from courts, has the power to overturn the decisions of the
LMAs or RRs. As mentioned, exceptions are made in relation to state authorities in the frame-
work of legal supervision, within the strict limits of the independence of the media, which is
constitutionally guaranteed.

In the case of decisions made by an LMA, addressees of the measures and, in certain cases,
competitors are entitled to lodge an appeal. In relation to PSBs, general complaints are admissi-
ble.

In all cases, internal procedures must be followed before a matter is taken externally.

Decisions do not generally stand pending appeal. Decisions by courts are in principle limited
to the legality decisions.

Procedural legitimacy

LMAs are obliged to carry out public tenders in relation to the allocation of channels. On a case—
by-case basis, the LMAs consult stakeholders, e.g. on regulation in general or on advertising
rules.

PSBs are obliged to give stakeholders the opportunity to present their views in relation to new
digital services, in accordance with the European Commission’s state aid decision on this matter.
These views must be taken into account for decisions in the three-step test. Since 2009 there
have been public consultations in the context of 35 three-step tests held by the ARD RRs and
three such tests held by the ZDF.

2.3.1.11 Greece

Quick Facts

Greece 1s an EU Member with 11.2 million inhabitants. State TV enjoyed a near-monopoly until
the end of the 80s, when commercial channels emerged and quickly gained the lion’s share of the
audience.
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Public broadcaster ERT operates national radio and TV networks. It faces competition from
the major commercial channels Mega TV, ANT1 and Alpha TV.

According to data from 2006, 4.9 million people in Greece have an Internet connection.
Source: Country Profile Greece, BBC website, May 2010.

Executive Summary: National Council for Radio and Television (NCRTV)

General situation

In Greece, the body in charge of audiovisual matters is the National Council for Radio and
Television (NCRTYV). The authority was set up in 1989 as an independent, separate entity.

135 TV channels hold a provisional license, and five non-linear services are licensed in
Greece. Final licences have not been granted because of political implications. NCRTV
supervises television and radio matters. Its competences include: the allocation of licenses for the
provision of broadcasting and electronic media services; allocation of frequencies; public service
broadcasting; regulation of audiovisual content, including quality control of broadcasts; and,
during a certain period, media ownership rules. The latter competence was transferred to the
Competition Commission, following a dispute between the former Greek government and the
European Commission. According to the ministry, Greece has implemented the AVMS Directive
since November 5, 2010.

Powers

The NCRTYV has general policy-implementing powers in its areas of responsibility. It can issue
instructions, opinions, recommendations, guidelines and take individual decisions. It
systematically monitors the operators, in particular on compliance with advertising and political
pluralism rules. It also has information collection powers in these areas.

The NCRTYV has a range of powers of sanction, ranging from warnings, the imposion of fines
(ranging from around €15.000 to €1.500.000)*”, the publication of decisions, and suspension and
revocation of licences. Fines are in practice mostly imposed for breaches of rules on advertising
or and quality of programmes.

There are five working-groups within the NCRTV: citizen’s complaints and quality
programme control; transparency control; licensing; audience measurement; and control of
political pluralism and frequency allocation for digital broadcasting on the regional and local
level.

The highest decision making organ

The highest decision making organ is the NCRTV board, which is composed of a chairman, a
vice-chairman and five members. These are appointed by the president of the parliament upon
proposal of a parliamentary committee for a period of four years, and may be re-appointed once.

469  Fines ranging from €14.673, 51 (5.000.000 drachmas) to €1.467.351, 43 (500.000.000 drachmas). See art. 16
§ 1 law 2644/1998.
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These are all full-time working positions. According to the law, members should be
distinguished scientists, professionals or public persons mainly (the latter does not apply to the
chairman or the vice-chairman) from related sectors. In practice, the board reflects the political
spectrum, although these offices are incompatible with state or party functions. Incompatibility
rules also exist in relation to industry, which also apply in relation to senior staff at the NCRTV.

There are rules to prevent former employees of the NCRTV being employed by former
regulatees (a three-year cooling-off period for board members and a four-year one for experts
and employees in the administration).

The chairman and board members can only be dismissed if they are sentenced for a felony or
a series of other crimes. Otherwise, the law does not foressee that they can be dismissed before
term.

The NCRTYV board takes decisions by majority voting. The board operates in a transparent
manner, as its agenda is published in advance and a press conference is held following meetings.
The decisions are published on its website.

Staffing and funding

It appears that the NCRTYV does not have enough staff, however the regulator appears to quite
well funded. The annual budget for 2010 is €3.03 million. The NCRTYV has 47 employees, 12 of
whom are scientific experts, ten are legal experts and 25 employees in the administration. The
law requires 81 employees. The ministry informs us that 27 of the employees are experts (mostly
legal) and 20 employees in the administration.

Checks and balances

The NCRTV was set up as an independent authority. However, broadcasting in Greece is
under state control, which is delegated to the NCRTV.

The budget is planned by the Ministry of Economics, and the regulator is 100% funded by the
state. The regulator’s budget is controlled by both the State Audit Council and the General State
Accounts office.

An annual report must be submitted to the responsible parliamentary committee, which may
issue relevant recommendations. Furthermore, the NCRTV is accountable to the minister
responsible for the media.

Nobody, except from the Supreme Administrative Court, has the power to overturn decisions
of the NCRTYV. The court can cancel decisions of the authority but cannot take a new decision on
its behalf; it can only ask the authority to take a new decision. Decisions stand pending appeal.
De facto, reviews took place in the field of audiovisual regulation and licensing. Any person who
deems that his/her legal interests are affected, can lodge a complaint with the NCRTV. A
complaints procedure exists.
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Procedural legitimacy

Theoretically, decisions relating to three NCRTV codes (on advertising, on information
programmes, and on entertainment programmes) should be subject to a consultation procedure
including stakeholders and trade unions. However, these do not always take place in practice.

2.3.1.12  Hungary

Quick Facts

Hungary is a middle-sized country with a population of 10 million. Hungary joined the EU in
May 2004.

Public television broadcasters are Hungarian Television (two channels) and Duna Television
(two channels). They face competition from private stations (two national channels — RTL Klub
and TV2 — and dozens of niche channels) which have mushroomed since the mid-1990s. The
state broadcaster has faced financial struggles, dwindling audiences and allegations of political
influence from government circles. Around 59% of the population have an Internet connection
(2009). Source: Country Profile Hungary, BBC website, May 2010.

Executive Summary: National Radio and Television Board (ORTT) (prior to the August 2010 events, when
the authority was dismissed, see Addedum below)

General situation

In Hungary the body in charge of audiovisual matters is the National Radio and Television
Commission (ORTT). The Board currently consists of five members. The chairman, Mr. Majté-
nyi, resigned in October 2009, since when no chairman has been elected.

The ORTT was established in 1996 and is responsible for audiovisual content matters (radio
and television services). The ORTT qualifies itself as an independent legal entity under the
supervision of Parliament. The ORTT supervises four public service television channels, and 541
linear commercial services on the basis of Act I of 1996 on Radio and Television Broadcasting.
The law has not yet been adapted to cover non-linear audiovisual media services.

Hungary has a seperate authority for electronic communiations, the National Communication
Authority (NHH) which covers transmission and distribution questions in relation to digital
terrestrial television and spectrum allocation. Licensing of spectrum for broadcasting is the
responsibility of the ORTT.

Powers

The ORTT has limited general policy-setting powers. It delivers opinions and proposals on theo-
retical issues concerning the development and improvement of the Hungarian broadcasting sys-
tem.

Concerning general policy-implementing powers, the ORTT monitors, systematically and in
an ad-hoc manner, the services operated by licensed operators, to assess if they comply with the
rules on quotas, advertising and the protection of minors. It also has information collection
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powers in these areas. It has a range of powers of sanction, ranging from warnings, the
possibility to impose fines (between 10,000 forints and 1,000,000 forints) and the publication of
decisions in the media. The ORTT cannot suspend or revoke a licence, but it can suspend broad-
casting rights for a fixed period, with a maximum of thirty days.

A Complaints Committee has been set up within the ORTT to handle complaints from
viewers.

The highest decision making organ

The highest decision making organ of the ORTT is the board. It has at least five members, nomi-
nated by the political groups represented in Parliament. Each of these groups can nominate one
member. If there is only one party on the governing side or the opposition side, that party may
nominate two members.

The chairman is proposed jointly by the President and the Prime Minister. The chairman and
the board members are elected by Parliament by the majority of its members. The board decides
on human resources, and determines the internal structure of the Commission. The decision mak-
ing process 1is transparent, and minutes and agendas are published on the website.
Responsibilities of the ORTT are listed in the law.

Staffing and funding

The total number of ORTT staff is not stated by law. The number provided by the ORTT is 122.
Annual budget is fixed by Parliament decision each year, it was €5.6 million in 2009.

As a point of comparison, the the total number of NHH staff is not stated by law, but the
website quotes a staff of 460. Its budget was €80 million in 2009.

Checks and balances

The ORTT is accountable for its work through an annual reporting obligation to the Parliament.
The State Audit Office audits the financial management of the board, and a private audit com-
pany also audits the board annually. Nobody, apart from a court, has the power to overturn
decisions of the ORTT, and nobody has the power to give instructions. Any civil organisation
can lodge an appeal against a decision of the ORTT, if internal procedures are followed
beforehand. The appeal body has the power to change a decision or to cancel it and remit it back
to regulator for it to take a new decision.

Procedural legitimacy

The ORTT is obliged to carry out public consultations for decisions on frequency allocation, as
two consultations are held during the tendering procedure. The decisions are published: the
board has to publish its final resolution on establishing infringements on its official website and,
if necessary, in the official journal of the ministry in charge of cultural affairs, and it must also
notify the national news agency of these decisions.

129



INDIREG Preliminary Final Report

Addendum by National Media and Info-communications Authority

Hungarian media regulation was modified substantially to cater for the needs of the digital envi-
ronment. After the elections, the drafting of new legislation for the audiovisual sector started
without delay. More can be read on the changes on the EPRA website. As regards regulation of
the audiovisual sector, Act 82 of 2010 on the modification of certain legal acts regulating the
media and communications was adopted on the July 22, 2010. The new act introduced substan-
tial changes in the supervision of electronic media. The act is intended to replace the fragmented
and outdated existing regulation — which cannot be applied to the digital environment — with an
effective, clear, controllable and cost-effective organisational and institutional background,
which can address the challenges posed by the 21st century.

A converged regulator

By merging the National Communications Authority with the National Radio and Television
Commission a converged regulatory authority was established with powers similar to that of
OFCOM in the United Kingdom. The new authority is an autonomous administrative body under
the supervision of Parliament.

The National Media and Info-communications Authority is headed by the President, who is
appointed by the Prime Minister for a term of nine years. The president of the NMCA — whose
work is assisted by two deputies — has an important role within the new regulatory regime. The
president will not only head the office of the new authority but — following her election by a two-
thirds Parliamentary majority — she will also chair the meetings of the autonomous Media Coun-
cil of the NMIA. On 7 August 2010, the Prime Minister appointed Ms Annamaria Szalai as the
President of the National Media and Communications Authority.

The Media Council

The Media Council assumes the role and powers of the Board of the National Radio and Televi-
sion Commission. The chairperson and its four members are elected by Parliament for a renew-
able term of nine years. The members of the Media Council are nominated by a Nominating
Committee set up by the group of MPs. The voting rights of factions within the Nominating
Committee are commensurate with their size within the Parliament. Strict rules on conflicts of
interest apply to both the Chairperson and the members of the Media Council. The Chairperson
and the four members of the Media Council were elected by Parliament and the Council started
its operation on 11 October 2010.

The new act also provides for the position of the Commissioner for Communications and Me-
dia, whose main task is to intervene whenever a consumer’s (subscriber, user) right is impinged
upon by an electronic service provider, operator or distributor.
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2.3.1.13 Ireland

Quick Facts

Ireland is a small country with a population of 4.5 million. It has a president (Mary McAleese, in
office since 2004, although the Irish presidency has a mainly ceremonial role) and Brian Cowen
has been the prime minister since 2008.

The public broadcaster (RTE) operates national radio and TV networks RTE1 and RTE2.
There is also a separate public service broadcaster operating the specialist Irish language service
TG4. It faces competition from private stations (TV3, which operates also cable/satellite ser-
vices) as well as from Sky. Source: Country Profile Ireland, BBC website, May 2010.

Executive Summary: Broadcasting Authority of Ireland— BAI

General situation

In Ireland, the body in charge of audiovisual matters is the Broadcasting Authority of
Ireland(BAI). It is a body corporate consisting of three separate boards: the Authority, the
Contract Awards Committee and the Compliance Committee. It is set up as an independent
authority. It is accountable to the joint Parliament/Senate committee to which it submits an
annual report. It was established in 2009 as a result of the passage of the new Broadcasting Act.
It is responsible for audiovisual content matters, distribution aspects of audiovisual content (such
as must-carry), and for authorising non-public broadcasting contractors to operate a broadcasting
service. It is also responsible for distributing a fund for public service content made by providers
other than the PSB. It is not responsible for radio spectrum. Ireland has a seperate authority for
electronic communications matters.
BAI supervises 14 private channels and three public service channels operated by RTE.

Powers

BAI has a range of policy-implementing powers in its areas of responsibility, defined as
licensing, enforcement and monitoring. It systematically monitors the services operated by
licensed operators to assess if they comply with the rules on advertising and the protection of
minors. It also has information collection powers in these areas. It has a range of powers of
sanction, such as the option to impose fines, as well as the suspension and ultimately revocation
of licences. In the case of non-compliance with a BAI decision, the Compliance Committee may
make a recommendation to the High Court who then determines the appropriate fine, with a
maximum of €250,000.

The highest decision making organ

The highest decision making organ of BAI is the board.

The board is composed of a Chairman, plus eight members. Of these, the Chairman and four
members are nominated by the Minister and four are nominated following advice from a joint
chamber (Senate and Parliament) Committeee, set up by the Minister to advise him/her on the
nominations.
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The Board is responsible for developing the overall organisation, strategy and codes of
practice, issuing guidance, licensing services, and reporting to Government and Ministry.
Decisions are taken by majority vote. In the case of a tie, the Chairman has the casting vote.

The Contract Awards Committee, has eight members — four are nominated by the Minister,
and the remaining four are apponted directly by the Authority Main Board. The Contract Awards
committee is responsible for selecting and awarding contracts and licences. The vote is also by
simple majority, with the Chairperson’s having a decisive second vote in the case of an equal
division of votes.

The Compliance Committee also consists of eight members — four are nominated by the
Minister, and the remaining four are appointed directly by the Authority Main Board. The
Compliance Committee is responsible for determining whether a breach has taken place and
making a recommendation to the Authority Board and the High Court regarding sacncaitons. The
voting system is the same as with the Board and the Contracts Awards Committee.

It is a statutory requirement that members of the Board and the two Committees be chosen for
their expertise in the field of: media affairs; public bradcasting; commercial broadcasting or
community broadcasting; broadcast content production; digital media technologies; trade union
affairs; business or commercial affairs; matters pertaining to the development of the Irish
language; matters pertaining to disabilities; arts, music, sports and culture; science, technology
and environmenta matters; legal and regulatory affairs; social, educational or community affairs;
or Gaeltacht affairs.

All board members, including the chairman, are appointed for a term of five years, which can
be renewed once.

There are rules to avoid conflicts of interest when appoining the Chairman of the Board and
Members of the Authority, during and after their term in office. Senior staff must disclose to the
Authority any potential conflict of interest, whether political or commercial.

There are rules to protect against early dismissal of the Chairman and members. The grounds
for dismissal are listed in the law. However, between 2005 and 2009 there were no incidences of
the Chairman or members of the board experiencing early dismissal.

Staffing and funding

There is no public data on the current staff count, although the last annual report (2007) of the
BCI (the body that was replaced by the BAI) showed a staff of 40. The BAI budget for 2010 is
€5.7 million. This is calculated by the BAI on the basis of real costs. The income is raised by a
levy on broadcasters, based on their turnover. Before the 2009 Act, the predecessor body was
funded directly by government.

Checks and balances

An external audit can take place at any time, on the direction of the Minister. It can be carried
out by any person appointed by the Minister.

The BAI has to submit an annual financial report containing financial, auditing, income and
expenditure information to the Minister of Communications, Energy and Natural Resources. It
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also has to submit an annual progress report on its activities, its strategies for the future and
records of board and committee attendance.

The Minister reviews the BAI annual report before it is submitted to a joint Parliament/Senate
Committee.

The BAI must publish its financial accounts on an annual basis.

The High Court can overrule recommendations for financial sanctions made by the
Compliance Committee.

Any licence holder can lodge an appeal against a BAI decision. A court can cancel the
decision of the authority but cannot take a new decision on its behalf: instead it can ask the
authority to take a new decision. The regulator’s decision stands pending the appeals body’s
decision.

Procedural legitimacy

The BAI is obliged to adopt a strategy statement, and must hold a public consultation when
preparing a broadcasting code, a brodacasting rule or adopting a strategy statement. The BAI is
obliged to liaise and consult with the Communications Regulator (ComReg) in the preparation of
the allocation plan for the frequency plan dedicated to radio and televison broadcasting.

23.1.14  ltaly

Quick Facts

Italy, a country having land borders with Austria, France, Slovenia and Switzerland (plus the
Vatican City and San Marino) has a population of around 60 million. Administratively, Italy
consists of 15 regions, and five regions with special autonomy.

Terrestrial TV is clearly the main broadcasting platform at around 85% (measured by monthly
viewing share, May 2010). Satellite comes next (around 15%). IPTV’s share is less than 1%.
There are no coaxial cable TV networks in Italy.

In 2007, Italy peaked with more than one million mobile broadcast TV subscribers (DVB-H),
but the figure decreased to 735,000 in 2008. This represents 67% of all EU DVB-H subscribers.

The public service broadcaster, RAI, operates 13 national TV channels on DVB-T, of which
RAIl, RAI 2 and RAI 3 are the three traditional public service channels present also on the ana-
logue platform. RAI is partly funded by advertising revenues.

The main private free-to-air competitors of RAI are Mediaset (controlled by the family of the
prime minister, Silvio Berlusconi) and Telecom Italia Media (owned by Telecom Italia). The
biggest pay-TV provider is Sky Italia (owned by NewsCorp) on the satellite platform, followed
by Mediaset on DTT.

The gradual switch-off of analogue terrestrial TV is currently underway and should be com-
pleted by the end of 2012. Part of the digital dividend will be used to grant licences to new en-
trants in the DTT market. A call for tender is expected in 2010-11.

In July 2010, the European Commission lifted, subject to certain conditions, a ban preventing
Sky Italia operating on DTT, which had been imposed in the context of the NewsCorp/Telepiu
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merger in 2003. This means that Sky Italia can take part in the future call for tenders for the digi-
tal dividend broadcast spectrum.

In January 2010, fixed broadband penetration in Italy was 20.6% (below the EU average of
24.8%) and mobile broadband 6.8% (above the EU average of 5.2%). Mobile penetration was
146% (the second highest in the EU). (Figures refer to subscribers per 100 population). Source:
Country Profile Italy, BBC website August 2010; European Commission; Cullen International.

Executive Summary; Autorita per le Garanzie nelle Comunicazioni (AGCOM)

General situation

Autorita per le Garanzie nelle Comunicazioni (AGCOM) is the sole authority responsible for is-
sues falling under the Audiovisual Media Services (AVMS) Directive.

AGCOM is a converged regulator as it is also the designated regulator under the EU regula-
tory framework for electronic communications. Therefore, AGCOM also covers issues related to
transmission for broadcasting services and ancillary services (must-carry, EPGs, APIs).

In addition, AGCOM is the regulator for the publishing sector.

The independence of AGCOM is explicit under the legal framework. Legislation setting up
AGCOM states that it operates in full autonomy and with independence of judgment and evalua-
tion.

In June 2010, one of AGCOM’s commissioners resigned following a judicial inquiry into al-
leged pressures applied by Mr Berlusconi in order to stop certain broadcasts on RAI that were
(highly) critical towards the government.

Powers

In addition to general policy-implementing powers, in all areas covered by the AVMS Directive
AGCOM has regulatory decision-making powers (quotas, right of reply).

It systematically monitors compliance with the rules e.g. on quotas, advertising and the pro-
tection of minors. It also carries out ad-hoc monitoring and information collection.

During the five past years, AGCOM has actively used its powers to issue warnings and im-
pose fines. According to data provided by AGCOM, about 40% of handled sanction proceedings
each year are concluded with a fine. AGCOM has suspended/revoked a licence only once since
its establishment. Decisions on the protection of minors and on the right to reply are also pub-
lished in the media.

Specific complaints handling procedures exist only in the field of electronic communications
services, pay-TV services and political communications, in addition to the general right to pre-
sent complaints in any form in the case of audiovisual issues.

The highest decision making organ

The highest decision-making bodies are the council, the Commission for Infrastructures and
Networks and the Commission for Services and Products. The responsibilities of these bodies are
defined in the law, and each has specific fields of competence within the limits of the powers of
AGCOM (telecom, broadcasting and publishing).
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Both of these commissions consist of four commissioners and the AGCOM president. The
council consists of all eight commissioners and the AGCOM president. Decisions are taken by
majority voting. If the result is tied, the president will have the deciding vote.

The AGCOM president represents the authority, convenes the meetings of the collegiate bod-
ies, determines the agenda, chairs over the proceedings, and supervises the implementation of
decisions.

The lower and upper houses of Parliament each elect four commissioners who are then ap-
pointed by a Decree of the President of the Republic for seven years.

The AGCOM president is first designated by the prime minister, in consultation with the min-
ister of economic development. The candidate is then submitted to the competent parliamentary
committees (requiring approval by 2/3 of the members of these committees). Finally, the
AGCOM president is appointed by a Decree of the President of the Republic for seven years.

The non-renewable terms of the president and the commissioners are staggered not to coin-
cide with the political election cycle (five years).

The president and the commissioners must have high and recognised experience and expertise
in the sector.

The legislation includes rules to avoid possible conflicts of interest with the government, po-
litical parties and industry. The president and the commissioners cannot hold other offices at the
same time. There is also a cooling-off period of four years, during which the president and the
commissioners cannot have a working relationship with companies active in AGCOM’s field of
competence.

Dismissal of AGCOM commissioners or the president is automatic if they do not resign from
political posts or leave their interests in companies active in AGCOM'’s field of competence.
There are no other grounds for dismissal.

Staffing and funding

The AGCOM council decides on the overall budget. The Ministry of Economy can adjust it
when necessary.

In 2009 AGCOM’s total revenues were €66.2 million.

The budget is made up of: (1) an annual contribution from operators in the sectors under
AGCOM’s responsibility (and certain other fees); and (2) state financing, indicated for each year
in the State Budget Law.

In practice, state financing represents only a small part (4.8% in 2009) whereas the annual
contributions from operators represent the main source of revenue (93.2% in 2009). In 2010 this
contribution was set at 0.15% of turnover (0.145% in 2009 and 2008). AGCOM sets the level of
the contribution annually, respecting the limits provided by the law.

Checks and balances

AGCOM is accountable to Parliament via an annual report. However, Parliament has no formal
power to adopt or reject the report. AGCOM is not accountable to, nor can be instructed by, min-
isters/ministries or government as a whole.
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AGCOM is subject to annual financial auditing.

Only an administrative court can overturn AGCOM’s decisions, the highest appeal body be-
ing the Council of State at the second appeal stage. AGCOM’s decisions stand pending appeal,
unless the appeal body suspends them. The appeal body can cancel a decision and remit it back
to AGCOM, but it cannot replace the original decision with its own.

Procedural legitimacy

AGCOM can hire outside advice when fulfilling its tasks, and each directorate has a certain
budget for this. Public tender procedures apply.

AGCOM may conduct public consultations to acquire information and documentation con-
cerning all questions under its competence.

There are no specific rules on who must be consulted, but in practice the regulator hears any-
body with a specific interest in the issue to be dealt with by the AGCOM decision in question.
The length of the consultation period is set separately for each consultation. Typically it is 30
days. During the last five years, AGCOM carried out eight consultations in the areas covered by
the AVMS Directive.

The decision-making process provided by law is transparent.

2.3.1.15  Latvia

Quick Facts

Latvia is a small country with a population of 2.2 million. Latvia’s TV market is dominated by
the commercial LNT, two channels operated by the national public broadcaster (LTV1 and
LTV7), commercial TV3 Latvia and the Baltic variants of the main Russian networks. Public ra-
dio and TV are financed by state subsidies and advertising. Source: Country Profile Latvia, BBC
website, May 2010.

Executive Summary: National Electronic Media Council (NEPLP)

General situation

In Latvia, the body in charge of audiovisual matters is the National Electronic Media Council
(NEPLP). Until August 2010, when the new Electronic Media Law was adopted, it was named
the National Broadcasting Council (NRTP). The Council was established in 1995 and has a
chairman and four other members, who are answerable to parliament. It is responsible for audio-
visual content matters, distribution aspects of audiovisual content (such as must-carry, EPGs,
APIs) but is not responsible for spectrum. Latvia has a separate authority for electronic commu-
nications matters.

The NEPLP supervises the three national commercial terrestrial television operators (LNT,
TV3, PRO100TV), eight satellite channels, the two national public service terrestrial television
channels, regional and local television stations, and regional and local cable operators, as well as
all public and commercial radio operators.
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Powers

The NEPLP is involved in the overall development of the electronic media market, it issues li-
cences, and interprets advertising and sponsorship rules, rules on quotas and language require-
ments. It systematically monitors the services operated by licensed operators to assess if they
comply with the rules on quotas, advertising and the protection of minors. It also has information
collection powers in these areas. It has a range of powers of sanction, ranging from warnings, the
possibility to impose fines, the publication of decisions in the media, and the suspension and
revocation of licences (if the warnings and fines are not effective). The Council’s monitoring
centre employs two people. In 2009, the NRTP issued seven warnings and imposed ten fines. In
2005, it suspended one radio station licence for three days for surreptitious political advertising.

The highest decision making organ

The highest decision making organ is the Council, which is composed of a chairman and four
other members. Until October 2009 there were nine members, but the law was amended, reduc-
ing the number to five. The Council has the power to take decisions on all regulatory matters
within its area of responsibility. Previously, Council members had to be nominated by at least
five members of the Parliament. The chair and the vice-chair are elected by Council members by
secret ballot. The new law foresees nominations by the Parliamentary Commission on Human
Rights and Public Affairs, after consultations with NGOs active in the media, education, culture,
science and human rights fields.

All Council members, including the chairman are now appointed for a term of five years (pre-
viously four years) which can be renewed once. There are rules to guard against conflicts of in-
terest during the term of office. After a term of office, a cooling-off period of two years is speci-
fied.

Grounds for dismissal before term are listed in the law — incompatibility, criminal offence, or
unjustified non-attendance of meetings. Between 2005 and 2009, no board member was dis-
missed before term.

Staffing and funding

The NEPLP has 16 staff members. Its annual budget in 2010 is €332,000. 96.2% comes from
state funding and advertising and 3.8% from licence tendering fees. Circumstances permitting, a
budget is allowed for external consultations.

The NEPLP submits a proposal to the government for an annual budget. The government, in
co-ordination with the NEPLP, makes adjustments and submits it to the parliament. The parlia-
ment adopts the budget.

Checks and balances

The NEPLP is subject to periodic audits by the State Audit Office. It must submit annual reports
to the Office and publish them on its website and in the official gazette. The annual report should
show how the finances were spent, but it is not linked to any specific indicators. Statistical data
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about NEPLP performance must also be provided — covering licences, sanctions, international
cooperation.

All decisions of the Council can be appealed. Results of licence tenders and decisions on
sanctions are frequently appealed. No other body can give instructions to the NEPLP. Its deci-
sions can only be overturned by the Court. The Council’s decisions now stand pending a deci-
sion by an appeal body. Accepted grounds for appeal are errors of fact and errors of law. Appeal
bodies have the power to cancel the decision and remit it back to the regulator, or to reduce fines.
In the case of licence applications, they cannot instruct the regulator to award the licence to an-
other applicant.

Procedural legitimacy

The NEPLP is obliged to carry out a public consultation when defining the remit of public ser-

vice broadcasters. There are no requirements concerning the consultation period or any obliga-

tion to publish the results of the consultation. In 2009, the NEPLP organised one consultation.
Only Council decisions awarding or withdrawing licences need be published by law.

2.3.1.16  Lithuania

Quick Facts

Lithuania is a Northern European*” country with a population of 3.3 million. Since 2004, it has
been a member of the European Union and NATO.

The public service broadcaster is the Lithuanian National Radio and Television (LRT). There
are many private television channels that have eroded the public broadcaster’s audiences. The
radio market is similarly competitive, with dozens of stations competing for listeners and adver-
tisers. The media operate independently of the state. There are no government-owned newspa-
pers. Nonetheless, the national broadcaster has sometimes encountered attempts by politicians to
influence its editorial policy. Source: Country Profile Lithuania, BBC website, May 2010.

Executive Summary: Lithuanian Radio and Television Commission (LRTK)

General situation

In Lithuania, the body in charge of audiovisual matters is the Commission of Radio and
Television of Lithuania (LRTK) established in 1996. It is responsible for audiovisual content
matters and distribution aspects of audiovisual content. The LRTK cooperates with the Commu-
nications Regulatory Authority (RRT), which is a separate authority for electronic communica-
tions, in setting the strategic plan for allocation of spectrum. The LRTK describes itself as a
regulatory body and has a chairman elected for two years, and 12 other Commission members
whose terms of office differ depending on the appointing organisation. The LRTK submits
annual reports to the Seimas (the Lithuanian Parliament).

470  http://unstats.un.org/unsd/methods/m49/m49regin.htm.
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The LRTK supervises three public TV and three public radio channels, 49 commercial radio
stations, 51 commercial TV channels, 59 cable TV, 14 broadband and two wireless broadband
operators.

Powers

The LRTK does not have general policy-setting powers. It has general policy-implementing
powers 1n its areas of responsibility. It systematically monitors the services operated by licensed
brodcasters, including European production quotas, advertising and the protection of minors. It
also has information collection powers in these areas, including ownership data. It has a range of
powers of sanction, ranging from warnings, the possibility to impose fines, the publication of
decisions in the official journal (but not in the press), and suspension and revocation of licences
(if the warnings and fines are not effective). Between 1996 and 2010 the LRTK issued 39
warnings and imposed €12,214 in fines, revoked 67 radio, TV and cable TV licences (including
those revoked at the request of the broadcasters) and suspended nine licences. All those cases
had to be sanctioned by court. Although specific legal rules concerning the handling of
complaints from viewers are absent from the legal framework, in practice the LRTK deals with
complaints from viewers against the conduct of audiovisual media service providers.

The highest decision making organ

The Commission is composed of 13 members. It has the power to take decisions on all
regulatory matters within its area of responsibility.

The chairman is elected by members of LRTK by majority vote. The 13 members are
appointed in the following way: one member by the President of the Repulic, three members by
the Seimas (Parliament), nine members are appointed by nine associations: Lithuanian Artists’
Association, the Cinematographers’ Union, the Composers’ Union, the Writers’ Union, the
Theaters’ Union,the Journalists’ Union, the Journalists’ Society, the Bishops’ Conference, and
the Periodical Press Publishers’ Association.

The chairman is elected for a term of two years, and his term can be renewed, although the
law does not specify anything on this. Terms of office of the Commission members are the fol-
lowing:

one member, who is appointed by the President of the Republic, serves for five years;

three members, who are appointed by the Seimas, serve four years.

nine members, who are appointed by civil society organisations, serve the same term as the
management body of the respective organisation.

During their term of office, the chairman and the Commission members cannot hold other public
offices and cannot be employed by a media company or have shares in its capital. If they are
members of a political party, they must suspend their membership and participation in the activi-
ties of that party. This also applies to members of staff, though no such rules are fixed in the law.

There are no rules to protect the Commission members against early dismissal, but the
grounds for dismissal are listed in the law. The chairman can be dismissed by a majority vote of
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the LRTK. Respective institutions can dismiss Commission members whom they have appointed
‘for a good cause’.

In the last five years, there have been no cases of early dismissal. In 2008 one Commission
member resigned at his own will, as he took the post of Director of the News Department in
Lithuanian Television (LRT).

Staffing and funding

The LRTK has a staff of 15. The LRTK’s overall budget for 2010 is €490,000. The budget is
calculated on the basis of real costs and is decided by the LRTK. The income originates from
monthly fees paid by broadcasters. For the purpose of financing the activities of the
Commission, the broadcasters and re-broadcasters (except for the public service LRT) who make
earnings from broadcasting and/or re-broadcasting activity, must transfer 0.8% of their earnings
from advertising, subscription fees and other activities related to broadcasting and/or re-
broadcasting every month to the Commission’s account.

Staffing is considered adequate, although the LRTK is concerned that there are no
requirements for professional expertise and qualifications and no rules to guard against employee
conflicts of interest after terms of office.

Funding seems to be adequate.

Checks and balances

The LRTK is not subject to specific financial periodic external auditing for its spending. It must
present an annual report and a statement of financial activities each year to the Parliament, and
an analytical survey on the implementation of Lithuania’s audiovisual policy every two years.
Formal approval for the report is necessary.

The LRTK is subject to non-periodic audit by the National Audit Office of Lithuania, as
specified under the Law on State Control,

It appears that nobody, apart from a court, has the power to overturn decisions of the LRTK.
A person or organisation alleging the violation of their rights or interests can lodge an appeal
against a decision of the LRTK. A court can cancel the decision of the authority but cannot take
a new decision on its behalf, it can only ask the authority to take a new decision.

Procedural legitimacy
The LRTK is not obliged to carry out public consultations. However, the LRTK consults with
shareholders on various decisions.

The LRTK is obliged to publish its decisions, including its motivation.

2.3.1.17  Luxembourg

Quick Facts
The Grand Duchy of Luxembourg is a small country with a population of 494,000.
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Luxembourg has a particular position in the media landscape. There is no dedicated organisa-
tion for public service broadcasting, except for in the radio sector (with the radio station 100.7).
For television, the government has entrusted a number of public-service functions to a commer-
cial operator, CLT-UFA (part of RTL Group).

Luxembourg is the hub of the RTL Group, one of Europe’s leading audiovisual media groups,
which transmits channels to the Netherlands, France and Belgium. Luxembourg also hosts the
largest European satellite operator, SES, which operates the Astra satellite fleet.

Audiovisual consumption is divided between the nationwide broadcaster RTL Lé&tzebuerg,
broadcasters in neighbouring countries, and broadcasters targeting immigrant communities, par-
ticularly RTPI (Portugal). This is a result of the small size of the market, the multilingual popula-
tion and the fact that 40% of the country’s residents are foreigners. Source: Country Profile
Luxembourg, BBC website, May 2010.

Executive Summary: National Council of Programmes (CNP)

General situation

There are several authorities in Luxembourg that share responsibilities in the audiovisual media
sector.

The National Council of Programmes (CNP) is the body responsible for advising the govern-
ment in the supervision of all programmes licensed, authorised or distributed in the Grand-
Duchy of Luxembourg. Its main task is to monitor the compliance of broadcasters’ programmes
with audiovisual content rules, such as the protection of minors. It has a hybrid status in the
sense that it is independent when carrying out its monitoring mission, but is dependent on the
government for administrative and budget matters, as it has been legally established as an
advisory body of the minister in charge of media.

The Media and Communications Service (SMC) is an administrative body under the authority
of the Minister for Communications and Media. Its main function is to assist the minister in the
definition and implementation of media and communications policy. Its area of responsibility
covers all relevant sectors, i.e. audiovisual content aspects, audiovisual transmission and distri-
bution, spectrum and electronic communications.

Two other bodies are also competent in the audiovisual media sector: the Independent
Commission for Broadcasting (CIR), whose main responsibility is to advise the governement
before granting broadcasting programme licences, and the Consultative Media Commission
(CCM), which aims to maintain a dialogue between the government and media companies.

The Luxembourg Institute of Regulation (ILR) is a seperate authority responsible for
electronic communiations matters.

The summary below mainly covers the description of the CNP. It also covers the SMC where
necessary.

Powers

Although it is not a separate legal entity, the CNP works independently of the government. As it
mainly advises the government in its area of reponsibility, it does not have general policy-setting
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powers, general policy-implementing powers or specific rule-making powers. Its powers are
more of a monitoring nature (systematic, ad-hoc, after-complaints) and include information
collection.

The CNP’s monitoring powers cover compliance with the rules on the protection of minors
and minorities, and the protection of audiences against offensive or harmful material (race, sex,
opinions, religion or nationality). Powers also encompass compliance with rules on advertising
(only where it is a content-related matter), unfairness (e.g. imbalance in the political coverage)
and privacy.

However, ensuring compliance with other rules, such as advertising (when it is not a content-
related matter, such as the length of an advertsing spot), quotas and broadcasting of major
events, remains in the hands of the minister/SMC.

The CNP has no powers of sanction. In its area of responsibility (mainly protection of minors,
incitement to hatred and advertising content-related aspects), it can only inform the minister of
breaches of the legislation and propose a reaction where necessary. The power to revoke licences
and authorisations is the hands of the government. However, although not provided for in law,
the CNP has addressed warnings to broadcasters in the past five years.

The CNP also deals with complaints that are lodged by any private person or organisation
who feels offended by the content of a programme.

The highest decision-making organ

The highest decision-making organ of the CNP is the board, which is composed of a maximum
of 25 members coming from organisations representing groups active in social and cultural life
(political parties represented in Parliament, unions, chambers of commerce, national federations
of non-governmental organisations, etc).

Lists of organisations entitled to be represented in the CNP are set by decree and published in
the official journal. Each allowed organisation selects its candidate member (and a substitute),
who will be formally appointed by a decree of the minister in charge of media.

The board has a president and two vice-presidents, appointed by the members. The president
can have a decisive role in tied decisions, as the board has currently 24 members.

In addition to a secretariat that assists CNP members, the CNP has also created on its own ini-
tiative an executive committee of ten members (the president, the vice-presidents and seven
other members) to undertake meetings and decisions, adopt decisions in urgent cases and set up
internal rules of procedures.

All members (including the president and the vice-pesidents) are appointed for five-year
terms, which are renewable. Specialist knowledge or experience in the field of the media are not
required to be member of the CNP.

Members can hold other offices as CNP membership is only honorary. There are therefore no
rules to guard against conflicts of interest, except that the president and the two vice-presidents
are not allowed to be members of the government administration. There are no rules on dismissal
and no cases of dismissal before term took place in the past five years.
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Staffing and funding

The CNP’s staff is composed of two aministrative assistants, in addition to externanal
consultants and the non-remunerated 24 members.

The CNP is 100% financed by state budget (which was €60,000 in 2009). The CNP proposes
its budget to the SMC, which includes it in governmental and parliamentary proceedings through
the minister of communications. The final decision is made by the government.

It appears that the CNP has enough staff and that it is sufficiently well funded, but if its scope
of competences increases, as is set out in a pending bill which aims to transpose the AVMS
Directive and reform the institutional framework, additional staff and funding will be necessary.

There is no specific auditing of the CNP’s annual budget, but it is audited in the context of the
auditing of the state budget.

Checks and balances

The CNP is accountable to the minister of communications, as it depends on the ministry (or the
government) for its budget.

There are no specific reporting obligations. The CNP voluntarily publishes its annual reports
on its website and provides information to the minister and the SMC when requested to do so.

The power of the minister to give instruction to the CNP is limited to the request of including
a topic in the agenda of the CNP.

There is no internal appeal procedure but any person/organisation, affected by the revocation
of their licence or a restriction of their rights, can lodge an appeal against a decision of
CNP/SMC before an administrative tribunal/court. A court can cancel a decision but cannot take
a new decision on its behalf, it can only ask the CNP/SMC to take a new decision.

Procedural legitimacy

The SMC and CNP are not subject to any obligation for public consultation, but they must hear a
broadcaster before a decision is taken. There are no obligations to publish decisions, except
government decisions to revoke a licence, which must be published in the official journal.

2.3.1.18 Malta

Quick Facts

Malta is an island located between the south of Sicily and northern Africa. It has an area of 316
square kilometres and a population of 409,000. Malta joined the EU in May 2004, making it the
smallest Member State.

Two television broadcasters have strong political affiliations. The main private stations One
TV and Net TV are owned by the Labour and Nationalist Parties respectively. Television Malta
(TVM) is the public broadcaster.

Italian television is popular and satellite television is widely watched. Cable TV was intro-
duced in 1992. It has near-ubiquitous coverage. Source: Country Malta, BBC website, June
2010.
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Executive Summary — Broadcasting Authority (BA)

General situation

The Broadcasting Authority (BA) is in charge of audiovisual regulation. It oversees six
commercial television broadcasters and two public ones (TVM and Education 22).
The BA regulates audiovisual content as well as distribution apects (e.g. must carry).

Powers

The BA supervises the broadcasters regarding quotas, advertising and the protection of minors.
In the first two fields it can impose fines of up to €34,940. The maximum fine as regards the
protection of minors is €2,329.

The BA can suspend/revoke licences (as it did in with UTV in 2008 and Family TV in 2009),
publish decisions in the media and demand penalty payments in the case of non-compliance.

The highest decision making organ

The BA is composed of five persons, including the chairman.

They are officially appointed by the President, but he has to act on the binding advice of the
Prime Minister. The Prime Minister seeks non-binding advice from the Leader of the Opposition.
In practice, both major political parties nominate two persons. The Prime Minister and the
Leader of the Opposition try to agree on the chairman.

BA board members have in practice a term of three years, which can be renewed, even though
the Constitution of Malta allows for appointments to be made for a maximum period of five
years, renewable. There are no formal requirements with regard to professional expertise or
qualifications.

To exclude conflict of interest, members of parliament, parliamentary secretaries, election
candidates and people holding public office are excluded from appointment. The Broadcasting
Act provides rules to prevent conflicts of interest with industry.

The chairman and board members can not be employed by regulated parties until three years
after the end of their term. No such rules exist for senior members of staff.

The criteria for dismissal (i.e. inability to discharge the function of office or misbehaviour)
are listed in the Constitution of Malta and apply to the whole board as well as individual
members. There have been no instances of early dismissal in the last five years.

However, the ties between BA members and the political parties are perceived to be close,
which tends to constrain the BA’s independence, even if this might not always be the case. At
the time of gathering information for this report, the Prime Minister was offering to discuss the
limitation of influence by political parties.

Staffing and funding

The BA budget for 2009 provided by the state was €600,000. Additional incimes consisted of
authorisations/licence fees paid by operators (€240,000) and fines (€28,500). The budget is
decided on by Parliament while the BA makes proposals.

The BA has a staff of 33 employees.
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The BA’s budget and staffing area not sufficient to fullfil its tasks, as its budget have not been
revised in the light of new responsibilities which have been devolved by the State upon the BA.

Checks and balances

Parliament has very limited rights which it can exercise over the BA. In constitutional matters,
Parliament has no say on BA decisions. It is only the courts which can review its constitutional
decisions and such review is very narrow. The Government cannot review BA decisions, both
under the Constitution and the Broadcasting Act. The BA draws up an Annual Report, including
external audited data, which is published on its website.

The Courts can overturn the decisions of the authority. For non-constitutional matters, Par-
liament can by ordinary law (the Broadcasting Act) grant further powers to the BA and make
such powers subject to judicial review (as is the case). The President cannot alter BA decisions,
whether under the Constitution or under the Broadcasting Act. The Government’s powers over
the authority are limited to administrative matters that do not affect the Authority’s constitutional
and legal decision making procedures.

The BA is audited anually by a private firm. Auditors hired by the BA must be approved by
the Prime Minister. He can also ask for an audit on demand, which is carried out by the Auditor
General (not by the private auditing company). Audited accounts must be presented to the House
of Representative at least once a year.

The work undertaken is also audited, but there is no fixed date for this.

Procedural legitimacy

The BA has adopted a policy document requiring the inclusion of public consultations. Six have
taken place between 2007-2009.

There is a budget to procure external advice on regulatory matters.

There is a legal obligation to publish decisions.

2.3.1.19  Netherlands

Quick Facts

The Netherlands is a constitutional monarchy with 16.6 million inhabitants.

The Dutch approach to public service broadcasting (PSB) is unique. Airtime on radio and TV
channels is shared by a large number of broadcasting associations (with members) and several
other non-profit orgnisations (without members), which are granted broadcasting licences either
because they are deemed representative of a particular segment of the population or on the basis
of a specific programme remit.

The broadcasters given the most the broadcasting time on the national TV and radio channels
are private broadcasting associations (the so-called ‘omroepverenigingen’), who have members
reflecting some interests in society. They can provide a general programme offer. Furthermore,
there are several PSB broadcasters without members who have a special legal task: the NOS
(reporting on news, sports, national events) and the NTR (with a strong focus on education, arts
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and programmes for minorities and children). There are also organisations representing the main
religions and spiritual movements in Dutch society; Catholic, Protestant, Muslims, Jewish,
Humanists, etc. Compared to the other PSB organisations, these have less broadcasting time on
national TV and radio channels, and they must only provide religious or spiritual programmes.
Public radio and TV channels face stiff competition from commercial stations from the RTL and
SBS groups.

Viewers have access to a wide range of domestic and foreign channels, thanks mainly to one
of the highest cable take-up rates in Europe (although, in the past decade, the number of
housholds subscribing to cable dropped from well above 90% to just above 75%). There are 12
provinces; 11 each have a regional public TV channel; the 12" province (Zuid-Holland) has two
public TV channels (one focusing on the region of Rotterdam; the other on the region of The
Hague). At local level (municipal level) there are an additional 135 public TV channels, which
are only available via cable. The three national public TV channels enjoy high audience shares
(taken together: 38%). Source: Country Profile The Netherlands, BBC website + X-Media
Strategies, October 2010.

Executive Summary: Commissariaat voor de Media (CvdM)

General situation

The Commissariaat voor de Media (CvdM, or Media Authority) was established in 1988 as an
independent administrative authority. The independence of the authority is explicitly defined in
an act covering independent administrative authorities. The Media Act, however, limits the inde-
pendence of the CvdM in that certain powers are assigned by law to the Minister responsible for
media policies rather than to the CvdM, and the Minister can overrule decisions of the CvdM in
certain cases.

The CvdM is responsible for audiovisual content and distribution matters. Spectrum matters
are the responsibility of the Agentschap Telecom (Radio communications agency), which is part
of the ministry of economic affairs. General electronic communications matters are the responsi-
bility of the independent telecommunications regulatory authority Onafhankelijke Post en Tele-
communicatie Autoriteit (OPTA).

The CvdM supervises the three main PSB TV channels, several thematic PSB TV channels,
approximately 300 local PSB TV channels and almost 250 licensed commercial TV channels
(including around ten main national commercial channels, many satellite channels and text TV
services). Also the CvdM carries out supervision over providers of VOD services, radio channels
(both PSB and private service providers) and the secondary activities of PSB broadcasters.

Powers

The CvdM only has policy-implementing powers, and no general policy-setting powers. It sys-
tematically monitors compliance with the rules on quotas, advertising and protection of minors,
and has information collection powers in these areas.

The CvdM can issue warnings, impose fines and suspend or revoke a licence. The latter
power is not used in practice as it is usually considered to be disproportionate. CvdM cannot re-
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quire operators to issue and apology in the press or on TV, but it does publish all sanctions on its
own website. If a sanction decision is not complied with, the CvdM can impose additional penal-
ties.

The highest decision making organ

The board of the CvdM is composed of three or five experts but no formal criteria are defined.
There is no government representation. The board decides by majority, but in practice all deci-
sions are taken by consensus.

A new board member is appointed for a period of five years by the minister for Education,
Culture and Science, with no formal nomination procedure, although in practice the other two
board members are consulted. The term of a board member can be renewed once.

Board members cannot be politically active, employed in a public administration or in a me-
dia institution or company (public or private). They can hold academic positions. There are no
rules to guard against conflicts of interest after their term of office. There are no explicit rules for
senior staff members, but in practice the same regime is applied.

The minister for Education, Culture and Science can dismiss an individual board member, but
only for well defined reasons, which are specified in the law (e.g. incapacity, or because the
board member requested it). During the last five years there were no early dismissals.

Staffing and funding

The CvdM appears to be sufficiently staffed and funded (although it is a bit uncertain how it will
be when the monitoring of non-linear audiovisual media services has been fully implemented). It
has a staff of about 50 full-time equivalents. Three quarters of the budget comes from state fund-
ing and one quarter from surveillance fees paid by market players. Money from fines is trans-
ferred to the state budget but has to be used for purposes of media policy (in the widest sense).
The CvdM submits a yearly budget to the minister for approval. For 2010, the budget is €5.4
million (granted by the Minister and received from surveillance fees paid by market players).

Checks and balances

The finances of the CvdM are audited twice a year (interim control in November and final check
in February) by one private firm. Every year, the CvdM makes a budget plan which needs the
approval of the minister.

The CvdM also publishes an annual report, which is sent to parliament after the minister has
approved it. The annual report and the annual accounts are published on the CvdM’s website.

Once every five years, the CvdM is subject to an extensive auditing of its efficiency and ef-
fectiveness. This audit is performed by an independent, private firm under the supervision of the
minister.

Every year the CvdM informs the minister about its intended policy (in the so-called ‘letter of
enforcement’) for the upcoming year. Although formally not required, in practice the CvdM
seeks consent of the ministry when assessing its policy for the next year.
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Decisions by the board of the CvdM can only be overturned by a court. Any party can appeal
a decision, but has to do so to the board of the CvdM first before going to court. Appealed deci-
sions stand pending the court’s decision. The minister can suspend or annul a decision of the
board of the CvdM only in two exceptional cases: being against the public interest, or a violation
of law. This decision to suspend or annul has to be published in the ‘Staatscourant’.

In addition, the minister may undertake necessary measures if he thinks the authority’s tasks
are seriously neglected. These arrangements are, except for urgent cases, not taken before the au-
thority has had the opportunity, within a period specified by the minister, to carry out its tasks
properly. The minister shall inform parliament immediately of the steps taken by him.

Procedural legitimacy

The CvdM is not obliged to carry out public consultations, but in practice does so regarding draft
policy guidelines about eight times per year. The CvdM’s decisions must be justified but publi-
cation is not imposed by law. In practice, the CvdM publishes all its decisions.

2.3.1.20  Poland

Quick Facts

Poland is one of the largest European countries with 38.2 million inhabitants (30 August 2010).

Poland’s broadcasting market is the largest in Central and Eastern Europe and has attracted
some investment from foreign media groups. Foreign ownership has been more prominent in ra-
dio markets, while it has been rather modest in TV markets. Poland has also been one of the few
broadcasting markets in central and eastern Europe (CEE) with relatively strong and well-
positioned domestic media owners. The public broadcaster, TVP, has the largest audience share
through its two national TV channels. It also operates thematic channels, regional programmes
and the international satellite channel TV Polonia.

There have been proposals (so far politically unsuccessful) to fund public broadcasting from
the state budget, rather than the TV and radio subscription fee. Currently, public service media
are financed both from subscription fee (about 25 — 30%) and advertising (about 60%).

Polsat and TVN operate the leading commercial TV channels. Polsat also operates several
thematic channels and a digital pay-TV platform, and is present in the Baltic states. TVN oper-
ates thematic channels and ITI (which owns TVN) operates a digital pay-TV platform, ‘n’). The
digital pay-TV platform Cyfra was launched by France’s Canal.

In 2009, 59% of Polish people had access to internet and 51% had a broadband connection.
Source: Country Profile Poland, BBC website, July 2010 — Eurostat 2009 and information from
correspondent.

Executive Summary: Krajowa Rada Radiofonii i Telewizji (KRRIT)

General situation

The National Broadcasting Council (Krajowa Rada Radiofonii i Telewizji — KRRiT) is responsi-
ble for audiovisual content on both public and private broadcasting channels.
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All transmission and distribution matters (including spectrum, must-carry, electronic pro-
gramming guides, conditional access systems and multiplexing) are the responsibility of the Of-
fice of Electronic Communications (Urzad Komunikacji Elektronicznej — UKE), the telecommu-
nications regulatory authority.

In practice however, both regulatory bodies cooperate where the UKE focuses on telecommu-
nications aspects and the KRRiT on audiovisual media aspects across their respective competen-
cies.

The KRRIiT was established in 1993 as a separate state body, and was enshrined in the Polish
constitution of 1997. Its independence however is not explicitly recognised.

Powers

The KRRIiT does not have policy-setting powers, but it is responsible for advising on and con-
tributing to media policy development, and for implementing media policy. In practice, the
KRRIT has often been involved in the preparation of new policies, such as the upcoming trans-
position of the AVMS directive.

The KRRIiT systematically monitors compliance with the provisions on quotas, advertising
and protection of minors. It also monitors specific complaints.

The KRRiT can issue warnings and impose fines up to half the yearly frequency licence fee of
a broadcasting channel. On top of that it can revoke broadcasting licences. Executives of broad-
casters are personally liable for non-compliance with KRRIiT decisions and can be imposed pen-
alty payments up to six months’ salary. The KRRIiT has used all these sanction powers.

The highest decision making organ

The KRRIiT is composed of five members. The Sejm (lower chamber of the Polish Parliament)
appoints two and the Senat (upper chamber) appoints one. The president of Poland appoints two
more members. Candidates must have a “distinguished record of knowledge and experience in
mass media”.

The term of office for all members is six years. The members elect a president from among
themselves. Decisions are taken by majority with a casting vote for the president of the KRRiT.

The KRRIiT has the power to grant and revoke licenses, to set subscription fees and to define
registration and licence fees.

On top of that, the KRRiT nominates up to five of the seven members of the two supervisory
councils for the Polish public radio (Polskie Radio) and television (TVP) broadcasters. These
councils in turn appoint from one to three of the members of the management board of the Polish
public radio and television broadcasters.

Through this, the KRRiT can exercise considerable influence on the management of the pub-
lic service broadcastesr.

A member of the KRRiT cannot belong to a political party, or be active in or be a shareholder
of a radio or television broadcaster or producer. They also cannot be member of the governing
body of any industry organisation, trade union, employer association or religious organisation.
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These rules to guard against conflict of interest are only applicable during the a member’s term
of office.

The law lists the grounds for dismissal of individual KRRiT members. The whole council is
dismissed when both chambers of Parliament reject the KRRiT’s annual report, unless the Polish
president objects. In June 2010, Parliament found that the KRRiT did not exercise its role effec-
tively. President Komorowski did not object and the full council was dismissed.

In 2005, the full council was also dismissed when an amendment to the law changed the
number of members from nine to five.

Staffing and funding

The KRRIiT has a staff of about 130 (including the five members of the KRRiT). It is fully
funded from the state budget and gets monthly part payments of its planned yearly budget,
agreed with the ministry of finance (for 2009, PLN14.7 million or €3.7 million; and for 2010
PLN15.7 million or €4 million) to finance its operations. All income from licence fees and fines
is directly transferred to the treasury.

Every year, the KRRiT makes a budgetary proposal to the finance minister. Parliament ap-
proves the proposed budget by adopting a budget law.

Checks and balances

The KRRIT is accountable to Parliament, the prime minister and the Polish president. By the end
of March each year, it has to submit an annual report on its activities and on key issues in radio
and television broadcasting.

The KRRiT’s accounts are audited annually by the Supreme Chamber of Control.

Only courts can overturn decisions by the KRRiT. Appeals must be lodged at a regional civil
court. The KRRIiT has no internal appeals body. Further appeal is possible to the appellation and
supreme administrative courts. Decisions stand pending appeal, unless the appeal court has sus-
pended the decision. All courts can replace the appealed decision with their own.

Procedural legitimacy

The KRRIiT does not publish all its decisions or meeting minutes. The decisions are normally
collected in the internal registers, but these are not automatically published. The registers can be
accessed, but in some cases a special application to the department director is required. The 1992
Broadcasting Law does not require the decisions to be reasoned, but the KRRiT typically justi-
fies its decisions in its annual report to Parliament and the Polish president, as all administrative
decisions under the Code of Administrative Procedure must be justified. No impact assessment is
required.

According to the 1992 Broadcasting Act, the KRRIiT is not obliged to carry out public consul-
tations, and it does so only to a relatively limited extent according to the guidelines on public
consultations procedure.

If any external advice is solicited, a public tender procedure must be followed if the budget
exceeds €14,000.
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2.3.1.21  Portugal

Quick facts

Portugal is a country with a population of 10.7 million. Its commercial TV stations provide tough
competition to the public broadcaster, operated by RTP, which enjoyed a monopoly on the air-
waves until the launch of commercial channel SIC in 1992.

Multichannel TV — via cable, satellite and recently-introduced digital terrestrial —reaches
more than two million homes.

Public radio networks are also operated by RTP. The Catholic Church owns the widely-
listened-to Radio Renascenca. Source: Country Profile, Portugal, BBC website, July 2010.

Executive summary: Regulatory Entity for the Media (ERC)

General situation

In Portugal, the body in charge of audiovisual matters is the Regulatory Entity for the Media
(ERC, Entidade Reguladora para a Comunicagdo Social). The ERC is a legal person under public
law, with administrative and budgetary autonomy, and has its own assets. It was established in
November 2005 and started its activities a few months later. The ERC replaced the AACS (Alta
Autoridade para a Comunicacdo Social), the former Portuguese independent media regulatory
authority, established in 1990.

Although an independent entity, the ERC is accountable to parliament, which elects its mem-
bers and grants most of its budget. The decision to make the ERC dependent on parliament (in-
stead of the government) and the requirement of a majority of two thirds of parliament’s votes to
elect four of its five members, are regarded as a way to ensure the independence of the regula-
tory body — from both the government and from any single political party.

Besides the audiovisual sector, the ERC also has responsibilities in general media content, in-
cluding all the printed press and all news agencies.

Powers

The ERC does not have general policy-setting powers, but must be formally consulted by par-
liament or the government before any measures concerning media activities are decided. It has
general policy-implementing powers in its areas of responsibility. It systematically monitors the
services operated by licensed operators, to assess if they comply with the rules on quotas,
advertising and the protection of minors. It also has information collection powers in these areas.
It has a range of powers of sanction, ranging from warnings, the power to impose fines, the
publication of decisions in the press (although this is unlikely to occur with respect to quotas and
advertising related matters). It can also suspend and revocate licences.

The highest decision making organ

The highest decision making organ is the ERC board, which is composed of five members, four
of whom are elected by parliament for a five-year term. Those members, by consensus, choose a
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fifth member, also for five years. The five members appoint the chairman and vice-president of
the ERC board.

The law requires that the board members are persons of “recognised reliability, independence
and professional and technical competence”.

There are clear rules on the appointment process and term of office of the chairman and board
members, to avoid possible conflicts of interest with government and industry. There are no
explicit rules against conflicts of interests with political parties, except that the board members
must be functionally independent and must not be subject to any specific instructions or
guidelines. Nothing is said regarding political affiliations. For senior members of staff, the law
says that ERC staff cannot work or provide services under remuneration to undertakings that are
subject to its supervision or whose activities overlap with the ERC’s competences.

After their term of office, the members of the board cannot have any executive functions in
companies, unions, confederations or business associations in the media sector for a period of
two years. No such rules exist for senior members of staff.

Only parliament can dismiss the board (as a whole) or its individual members (including the
chairman). A resolution for this purpose must be approved by a two-thirds majority of the mem-
bers of parliament. The grounds for dismissal are listed in the law and are related to serious
breaches of statutory duties in the course of the performance of functions.

There have been no cases of dismissal before term in the last five years (the ERC began its ac-
tivities in February 2006).

Staffing and funding

ERC staff numbered 72 in 2009, which is considered to be adequate.

Its budget for 2009 was €5,408,107. Parliament allocates state funding for the ERC in each
annual state budget. The overall income originates from state funding and broadcasting fees
(circa 30%), licence fees paid by operators, fines, as well as a contribution from the national
regulatory authority for electronic communications (ANACOM) which is based on spectrum
fees.

Checks and balances

The ERC is subject to specific external auditing for its spending.

It is accountable to Parliament, to whom it presents an annual report on regulation, activities
and budget. In addition, the ERC must submit its annual accounts for approval to the court of
auditors.

A consultative council within the ERC, composed of representatives from various media sec-
tors (both public and private), must also receive from the board some account of its work. The
consultative council can give opinions and suggestions to the ERC on issues related to ERC ar-
eas of responsibility.

Finally, there is an informal accountability mechanism to the public at large, through:

e the publication of the ERC’s annual report about the general situation of the media
sector, and its activities regarding media regulation and media supervision; and
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¢ the regular publication of all its decisions and activities on the public ERC website.

Nobody, apart from a court has the power to overturn decisions of the ERC. Appeals against
ERC decisions are lodged with the ERC board. In principle, external appeals (to the court) re-
place the original ERC decision, but in certain cases replacement is not possible (for example, in
tender procedures for the award of television licences). In principle, ERC decisions stand pend-
ing the appeal body decision.

Procedural legitimacy

The ERC must conduct public consultations on its proposed regulations (for ERC draft direc-
tives, public consultations are only optional). Public consultations are carried out for thirty days.
Since 2008 the ERC has conducted, at least six consultations.

2.3.1.22 Romania

Quick Facts

Romania is the largest of the Balkan countries, with a population of 21.3 million. It acceded to
the EU in 2007.

Romania has one of the most dynamic media markets in south-east Europe. Public
broadcaster TVR operates six national (out of which TVRI is an international channel) and five
regional TV channels. There are two terrestrial national public networks and four satellite public
networks. ProTV and Antena 1 are the largest private TV stations. There are many small private
TV and radio stations, some of them part of local networks.

The Romanian government adopted, in cooperation with the National Audiovisual Council, a
strategic plan for the transition towards digital terrestrial television. The switchover is planned
for January 1, 2012.

Statistics by the Ministry of Communications and Information Society report that 49% of
Romania’s 7.5 million households receive TV services over cable, 27% by satellite, and only
18% via terrestrial TV platform, while the rest of the population is unable to receive TV trans-
missions. Source: Country Profile Romania, BBC website, May 2010.

Executive Summary: National Audiovisual Council (CAN)

General situation

According to the Romanian Audiovisual Law, the National Audiovisual Council (CNA) is the
sole regulatory authority for audiovisual services, and guarantees the public interest in the field
of audiovisual communication. The CNA is an independent public body under parliamentary
control. It was established in 1992 (Law 48/92).

The mission of the CNA is to ensure pluralism of expression and free competition in the
media, the protection of human dignity and of minors, the protection of Romanian culture and
language as well as of ethnic minorities, and tranparency in the audiovisual sector. It is
responsible for audiovisual content matters, licensing of analogue and digital audiovisual
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services, granting retransmission authorisations, and of distribution aspects, including must-carry
obligations. Romania has a separate authority for electronic communications matters (ANCOM).
Spectrum policies in Romania, including for broadcasting, are defined by the Mixed
Consultative Commission, a body composed of six members, three proposed by the CNA and
three by the Ministry of Communications and Information Society (MCSI).
The Romanian Audiovisual Law (N. 504/2002) was amended in November 2009 to transpose
the Audiovisual Media Service Directive (AVMYS) into the national legislation.

Powers

The CNA is in charge of defining strategy for the development of the audiovisual industry. It
exercises control over the content of the programs offered by audiovisual media (including on
quotas, advertising and the protection of minors), on a periodical basis or whenever the the CNA
board considers it necessary, or when a complaint is voiced.

It has a range of powers of investigation, information collection and sanction, ranging from
warnings, to imposing fines, and suspension and revocation of licence. In 2009 CNA issued over
600 sanctions. Fines can reach up to around €50,000 for infringements related to protection of
minors or advertising.

Anticompetitive practices or cartels, must be notified by the CNA to the competent authori-
ties.

The highest decision-making organ

The highest decision-making organ is the board, which has the power to take decisions on all
regulatory matters within its area of responsibility. It is composed of 11 members, including a
president and a vice president.
The board members are appointed for a six-year mandate and are designated by majority in a

joint session of Parliament. Members are selected and proposed as follows:

three members from the senate

three members from the chamber of deputies

three members from the government

two members from the president of the republic

Board members cannot belong to a political party during their term of office, or directly or
indirectly own or have interests in activities in confilct with their mandate. Their position is
incompatible with any other public or private office, except for academic activities, provided
they do not result in a conflict of interest.

Board members can be dismissed upon proposal by a special commission of parliament, but
only in the case of failure to carry out their functions for more than six months, or in the case of
(final) criminal conviction. They are automatically dismissed in cases of conflict of interest or
political affiliation.

The president of the CNA is selected from among the board members. He is proposed by the
board members, and formally designated by the parliament. In the president’s absence, the board
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is managed by the vice president, who is elected by the board by secret ballot, in the presence of
at least nine of its members.

The board can issue decisions in the presence of at least eight members, with favorable vote
from at least six.

Although, according to the law, board members cannot belong to a political party, members in
practice always have a political affiliation. This was evident, for instance, during the presidential
elections of 2009. Cases of conflict of interest were also reported over the last few years by the
Romanian press (close relatives of members of the board being involved in the media business).

Staffing and funding

The CNA is funded by the state budget (budget for 2009: approx. €2.4 million). The staff of the
CNA is composed of 133 public servants and 11 members of the board. More than half of the
budget is spent on personnel costs.

Checks and balances

The CNA is subject to external auditing from the Romanian Court of Accounts at least once a
year. It is accountable for its work, through an annual reporting obligation to the Parliament.

Regulatory decisions of the CNA can be appealed before the competent administrative court
by any party that considers itself damaged by a decision. A court can suspend or cancel the
decision of the authority but cannot take a new decision on its behalf; it can only ask the
authority to take a new decision.

Procedural legitimacy

The CNA is obliged to carry out a public consultation when drafting regulatory decisions.
Public consultations last 30 days, and results must be published. In the past five years, the CNA
has organised 17 consultations.

Board decisions must be published (regulatory decisions are also published in the Official
Gazette). The board meets twice a week and all meetings are public. Votes of board members are
open, and must be reasoned.

2.3.1.23  Slovakia

Quick Facts

Slovakia is a small country with a population of 5.4 million. It joined the European Union in
May 2004. Public broadcaster Slovak TV operates three national networks, including one genre-
specific channel (a sport channel). It faces competition from two major commercial stations (TV
Markiza, TV Joj). Markiza has the largest TV audience market share. Cable and satellite TV are
widely watched, as are channels from neighbouring countries the Czech Republic and Hungary.
In 2009, internet penetration was comparable to those in Bulgaria and Hungary, i.e. under 50%
of the population. Broadband penetration in Slovakia was similar to that in Bulgaria or Romania
— about 10%. However, the number of internet users has been growing steadily by 5-7% a year
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since 2008. The newest data show that in May 2010 almost 60% of the population used internet,
most of them at home. Source: Country Profile Slovakia, BBC website, May 2010.

Executive Summary: Council for Broadcasting and Retransmission

General situation

In Slovakia, the body in charge of audiovisual matters is the Council for Broadcasting and Re-
transmission. It was established in 1992. Public broadcasters are also supervised by the Council
of Slovak Television (public television) and the Radio Council (public radio). The ministry of
culture prepares the basic state media policies and most draft laws relating to media.

Regulation of broadcasting is separated from regulation of telecommunications; the latter is
supervised by Telecommunication Office. However, there were some discussions about merging
both regulators in one regulatory body in 2003-2004. The Telecommunications Office (estab-
lished in 2004) manages the broadcasting frequency spectrum jointly with the ministry of trans-
port, post and telecommunications. The Telecommunications Office updates plans of utilisation
of the broadcast frequency spectrum every two years in cooperation with the Council for Broad-
casting and Retransmission.

The sector is regulated based on Act No. 308/ 2000, as amended most recently in 2009 to en-
sure the implementation of the Audiovisual Media Services Directive. The Council for Broad-
casting and Retransmission supervises the three public channels and around 130 linear commer-
cial channels.

Powers

The Council for Broadcasting and Retransmission has general policy-setting and general policy-
implementing powers. It monitors systematically the services operated by licensed operators to
assess if they comply with the rules on quotas, on the protection of minors and on advertising. It
also has information collection powers in this area.

The regulator has different tools for sanctioning. In the case of quotas and advertising rules, it
can issue warnings or fine the operators, and penalty payments can be also imposed when rules
on quotas are not respected. On the protection of minors, the sanctions can also lead to the tem-
porary suspension of a licence.

The Council for Broadcasting and Retransmission handles complaints from viewers.

The highest decision-making organ

The highest decision-making organ is a board with nine members. Board members are nomi-
nated by political parties and civil organisations, and appointed by the Parliament. The Parlia-
ment can ignore these nominations and appoint a different board member. The chairman of the
Council is chosen by the Council itself. The term of office of board members is six years, which
can be renewed once. One third of the council’s board members is renewed every two years.

The qualifications and professional expertise required to become a chairman or member of the
highest decision making organ of the regulatory body are positive (must be) and negative (can
not be). The criteria are specified by the law. The presence quorum is seven members of the
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Council, one of whom must be the chairman or vice-chairman. All decisions are published on the
Council’s website.

Staffing and funding

The total number of staff in the regulatory body is set out in Organisational Order approved by
the Council. The current staff is 37 and it has a budget of €1 million (2008). It is completely
funded by the state. The budget is decided by the Parliament, based on the budget proposal of the
finance minister.

Checks and balances

The Council for Broadcasting and Retransmission has an annual reporting obligation to the Par-
liament. As with any state regulatory bodys, it is audited by the Supreme Audit Office.

Nobody, apart from a court, has the power to overturn decisions of the regulatory body. Any
legal or natural person can lodge an appeal against a decision of the Council for Broadcasting
and Retransmission, and no internal redress procedure is required to be followed beforehand.

The appeal body has the power to cancel a decision and remit it back to the regulator for a
new decision. Although the law does not mention it, even if the supreme court agrees with the
Council, it is still possible to appeal this decision in exceptional cases before the constitutional
court.

Procedural legitimacy

The Council for Broadcasting and Retransmission is not obliged to carry out public consulta-
tions. There are no legal requirements about the publication of the decisions of the Council, but it
regularly publishes its decisions.

2.3.1.24  Slovenia

Quick Facts

Slovenia is a small country with a population of 2 million. It has a president (Danilo Turk,
elected in November 2007) and Borut Pahor is the prime minister (Social Democrat), elected in
September 2008 leading a coalition government. Slovenia joined the EU in May 2004. On 1
January 2007, it became the first of the new EU Member States to join the eurozone.

Public broadcaster RTV Slovenia operates two national TV channels and regional services. It
faces competition from private stations (Pop TV, Kanal A) About two thirds of TV households
are connected to cable or satellite. Around 65% of the population have an Internet connection
(2009). Source: Country Profile Slovenia, BBC website, May 2010.

Executive Summary: Agency for Post and Electronic Communication (APEK)

General situation

In Slovenia, a number of bodies are involved in the supervision of the audiovisual sector. The
Agency for Post and Electronic Communication (APEK) was established in 2001 to integrate
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regulation of telecommunications, broadcasting and postal services. The Broadcasting Council
was set up as an independent expert body within the APEK with some powers of supervision and
information collection.

Since the establishment of the APEK, different parts of the Government have been in charge
of the fields regulated by the agency. The Ministry of Culture and, within the ministry, the
Inspectorate for Culture and Media-Media Inspector is in charge of the sector.

The APEK supervises public television and 72 linear commercial services.

Powers

The Ministry of Culture has general policy-setting powers. General policy-implementing power
is shared between the Minisistry of Culture and the APEK (EU audiovisual works, rules on
advertising and protection of minors). The APEK monitors in an ad-hoc manner the services
operated by licensed operators, to assess if they comply with the rules on quotas, advertising and
the protection of minors. It has information collection powers in the area of quotas. The Ministry
of Culture has information collection powers on quotas and the protection of minors, while the
Broadcasting Council has information collection powers on the protection of minors.

The powers of sanction are also shared between the APEK and the Ministry of Culture. The
APEK can issue warnings to the market players, it can suspend or revoke their licences, and it
also has the option to impose penalty payment (in the field of quotas, advertising and the
protection of minors). The Ministry of Culture can also issue warnings and impose fines.

Complaints from viewers are handled by the APEK (in compliance with the General
Administrative Procedure Act) and by the Ministry of Culture (in compliance with the
Inspections Act, the Minor Offences Act and the General Administrative Procedure Act).

The highest decision making organ

The APEK has an individual decision-making organ (the Director General), and no board. The
Director General is appointed by the Government after a public competition. Among other com-
petences, the Director General organises monitoring activities, forms ad-hoc and permanent
working groups, is responsible for the preparation and realisation of the APEK annual plan, in-
cluding its financial plan, and decides on employment of APEK staff.

Staffing and funding

Total number of staff provided for in the law is 75 in the APEK as a whole (including post,
electronic communications and broadcasting). Currently there are 16 employers linked to
audiovisual matters. Its annual budget provided for in law and is €1.2 million for direct costs and
€774.958 for indirect costs (finance, IT, law department, other). These figures are linked to AV
matters only.
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Checks and balances

The APEK submits an annual report and a financial plan to the government. The APEK also
publishes all information of general interest on its website and provides the public with informa-
tion upon individual requests.

The regulator is also obliged to publish all reports and general acts in the Official Gazette of
Slovenia.

The APEK submits its statuses for preliminary opinion to the Broadcasting Council, and the
Electronic Communications Council within the APEK reports to them on its activities on the
field of broadcasting and electronic communications and provides them with information on is-
sues of their interest.

The APEK is not subject to compulsory yearly external audit by the court of audit, but since it
uses public funds its business operations and actions can be subject to auditing by the court of
audit. . No-one, apart from a court, has the power to overturn decisions of the APEK and nobody
has the power to give it instructions. Any party to a proceeding can lodge an appeal against a
decision of the APEK and internal procedures are not necessary. The administrative court has the
power to cancel a decision and remit it back to the regulator for a new decision. In some cases,
the court can also replace the regulator’s decision if the conditions provided for this in the Ad-
ministrative Dispute Act are met.

Procedural legitimacy

The APEK is obliged to carry out a public consultation in the case of amendments to general acts
and policies. Interested parties, in the broad sense, are involved in the consultations. The APEK
takes into account all responses and views that are sufficiently reasoned. The consultation period
1s 30 days.

The new media regulations also require the ministry of culture to organise public consulta-
tions. Interested parties must be involved (industry, association of journalists, academics, civil
society etc). The consultation period is 30-60 days after publication of a draft regulation on the
website of the ministry.

2.3.1.25 Spain

Quick Facts

Spain is the second-largest country of the European Union in size, with a population of 45
million. It is a constitutional monarchy divided into 17 regions (‘Comunidades Auténomas’) that
have their own directly elected authorities and competences.

The audiovisual regulatory framework was the subject of a reform which culminated with the
adoption of the Law on Public Radio and Television in June 2006 and the General Audiovisual
Law in March 2010.

This law unified the fragmented Spanish legislative framework for audiovisual services,
transposed the AVMS Directive, and created a national audiovisual authority (the National
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Audiovisual Council — CEMA). Before CEMA’s creation, only three regions had created an
audiovisual authority: Andalusia (the CAA), Navarra (CoAN) and Catalonia (CAC).

In this context, Spanish broadcasting rapidly expanded in recent years with the emergence of
new commercial operators, the steady growth of the cable and satellite markets and the launch of
digital services. Spain successfully switched off its analogue TV signal in April 2010.

National public radio and TV are run by Radio Television Espanola (RTVE), which is funded
by state subsidies and a new tax on commercial broadcasters and electronic communications
providers’ revenues (under the European Commission’s scrutiny), to compensate RTVE for the
recent removal of advertising. Source: Country Profile Spain, BBC website, May 2010.

Executive Summary: Consejo Estatal de Medios Audiovisuales (CEMA), Consejo Audiovisual de Andalusia
(CAA), Consejo Audiovisual de Navarra (CAN), Consejo Audiovisual de Catalonia (CAC)

General situation

In Spain, the body in charge of audiovisual matters at national level is the newly created National
Audiovisual Council (CEMA), which has not started its activities yet. It is described by the
general audiovisual law as an independent public regulatory authority under the auspices of the
Ministry of the Presidency.

It is responsible for audiovisual content matters and for monitoring market concentration
aspects of broadcasting companies with national coverage. However, CEMA does not have the
power to grant broadcasting licences, which remains within the competence of the government,
even though CEMA has the power to renew — or not — broadcasting licences.

CEMA supervises the national public service television broadcaster RTVE and six national
commercial operators, each with four digital channels.

At regional level only three regions have set up their own audiovisual regulatory body:
Navarra (CoAN), Catalonia (CAC) and Andalusia (CAA). However, two other regions are in the
process of setting-up an audiovisual council: the Balearic Islands (CAIB), which adopted a law
for that purpose in June 2010 and the Canary Islands, whose government presented a draft law in
August 2010. Those regions will not be covered in the summary or the tables, as this
development is too recent.

The regional regulatory bodies are responsible within their territories for audiovisual content
matters. CAC supervises eight regional commercial channels and 34 public service channels, and
CoAN supervises nine regional commercial channels.

Spain also has a separate authority for telecommuniations matters, which is the CMT. This
authority is also responsible for distribution and competition aspects of audiovisual content.

Powers

The Spanish regulatory bodies do not have general policy-setting powers, but provide advice to
their respective government on audiovisual matters. They can also take binding decisions on
market players.

CEMA has information collection powers to assess if the services operated by licensed
operators comply with the rules on quotas, advertising and the protection of minors. It has a
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range of sanctioning powers, from warnings, to the possibility to impose fines, to the publication
of decisions in the media, and the suspension and the revocation of licences (if the warnings and
fines have remained uneffective).

The regional regulatory bodies CAC and CoAN can issue warnings, impose fines, publish de-
cisions in the media or revoke licences when licensed operators do not comply with the rules on
quotas, advertising and the protection of minors. CAA can only impose warnings and fines and
its powers are limited to the protection of minors and illegal advertising.

An office for the protection of the audience has been set up within each of the regional
regulatory bodies to handle complaints from viewers.

The highest decision making organ

All regulatory bodies in Spain are set up as separate legal entities and their independence is ex-
plicitly recognised in their respective audiovisual law. Their highest decision making organ is the
board, whose composition varies from seven to eleven members (including the chairman and the
deputy chair).

Board members have prestige and expertise in the audiovisual field. They also have to be
proposed by the competent parliament (either national or regional) and appointed by the compe-
tent government for a period of five or six years, generally not renewable (although in CAA and
CoAN, board members’ termss can be renewed once).

During members’ term of office, there are rules to avoid conflicts of interest with the
government, political parties and industry. However, no rules prevent board members from being
employed in the media sector after their term of office.

There are no rules to protect board members against early dismissal, but the grounds for
dismissal are listed in the law. The government (national or regional one) can dismiss individual
members of the board if the parliament agrees (the majority varies).

No dismissal has happened so far. However, the Chairman of the Andalusian authority volun-
tarily resigned in May 2008 as he considered that the independence of the authority was not ef-
fectively guaranteed.

Staffing and funding

All the regulatory bodies are sufficiently funded and staffed. The regional bodies are almost
solely funded by state resources. The funding of CEMA is determined by regulation.

Of the regional bodies, the catalonian body has the biggest staff with 104 people as well as the
most important budget with €10.6 million. Navarra (the smallest region with an authority) only
has a staff of 14 people and a budget of €0.65 million. CEMA’s staff number and budget are still
unknown.

Each regulatory body (including CEMA) has to draft its own budget and propose it to its gov-
ernment to be included in the draft general budget.
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Checks and balances

CEMA is subject to specific financial periodic external auditing for its spending by the National
Audit Office (periodicity still not defined). The same is true for the regional bodies, which are
subject to a yearly auditing from their respective regional audit office.

Each regulatory body is accountable for its work, through an annual reporting obligation on
its activities and the state of the Spanish audiovisual sector, to its parliament. CAC and CoAN
must also present this report to their governments. However, their reports do not need to be
approved.

It appears that nobody, apart from a court, has the power to overturn the decisions of the
regulatory bodies. Any person or organisation can lodge an appeal against a decision of the
regulatory bodies, provided internal redress procedures are followed beforehand. This will have
the effect of suspending the decision of the regulatory bodies. The appeal must be lodged before
an administrative court in the first and last instance.

The court can cancel the decision of the authorities but cannot take a new decision on their
behalf; it can only ask the authorities to take a new decision.

Procedural legitimacy

Regional regulatory bodies’ decisions do not have to be publicly consulted on, except for under
the mandatory guidelines of CAC. However, all regulatory bodies are allowed to hold public
consultations and they do so, even if not required. They also take external advice on a regular
basis (after following a public tender).

According to the Spanish administrative law, the decisions of all the regulatory bodies must
be reasoned and published in order to have a legal effect.

The general audiovisual law does not specify whether CEMA has to launch a consultation
phase before adopting a decision. However, it creates a consultative committee, which can be
consulted on every topic of interest for CEMA. A regulation on the internal organisation of
CEMA is still pending and could clarify the scope and procedures of the consultation process.

2.3.1.26  Sweden

Quick Facts

Sweden has a population of 9.2 million. It is one of the world’s most highly-developed post-
industrial societies, where unemployment is low and the economy is strong. It is a member of the
EU, although not part of the Eurozone, as it retains its national currency.

The Swedish public service broadcaster is Sveriges Television (SVT). Until recently, it had a
near-monopoly. Its main competitor is the commercial TV channel TV4, which launched in
1992. Most Swedish households have cable or satellite TV. Source: Country Profile Sweden,
BBC website, May 2010.
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Executive Summary: Radio and Television Authority (RTA)

General situation

The Swedish public service broadcaster, Sveriges Television (SVT), broadcasts four channels.
Consumers in Sweden also have available to them a range of channels on cable and satellite.
Digital terrestrial broascasting was launched in 1999; pay TV channels, along with the SVT
channels are available in this format. The analogue TV signal was switched off in 2007.

A new Radio and Television Law came into force in Sweden on 1 August 2010. Among other
things, the new law implements the provisions of the AVMS Directive. It also merges the
functions of the two main regulators in the audiovisual media sector, the Swedish Broadcasting
Commission and the Swedish Radio and TV Authority (which have been in existence since
1994) into a new, single regulatory body called the Broadcasting Authority.

This summary describes the legal situation before the coming into force of this new law,
whilst making brief reference to provisions of the new law.

Prior to 1 August 2010, the main relevant authority was the Swedish Broadcasting
Commission, whose role was to regulate content on television and radio. Its role in regulating
content was complemented by the role of the Chancellor of Justice, which deals with criminal
aspects of media content such as child pornography, and the Swedish Consumer Agency which
regulates advertising to children. The role of the Swedish Radio and Television Authority, on the
other hand, includes granting and monitoring compliance with licences for the provision of radio
and TV services, managing licence fee payments and monitoring technological developments in
the media industry.

The new authority will serve to eliminate the complications arising from the overlaps in the
roles of the two previous authorities, for example in relation to regulation of on-demand content.

Powers

Some AVMS Directive issues (hate speech, protection of minors) are regulated by the new
Broadcasting Authority, but are also dealt with under criminal law by the Chancellor of Justice.
Furthermore, the regulation of TV advertising on commercial TV is carried out by the Swedish
Consumer Agency — advertising is not permitted on the public service channels.

The Swedish Consumers Agency has the power to object to advertising by commercial opera-
tors; any such objections can be taken to the Administrative Court. The commercial operators
can be subject to a fine if they fail to comply with the decision of the administrative court. The
Swedish Broadcasting Commission can apply to the Administrative Court to request that broad-
casters who infringe the rules on advertising, sponsorship and undue prominence should be liable
to a fine. Also, in the area of protection of minors, the Swedish Broadcasting Commission has
the power to issue warnings and formal objections.

The highest decision-making organ

The highest decision-making organ in the Swedish Broadcasting Commission is the board of the
Commission, which has 11 members (seven ordinary commissioners and four deputy
commissioners). The Chairman and the Vice-Chairman are required to be judges of high judicial
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office. The other members come from a wide range of backgrounds, with broad experience in the
social, cultural and media fields — no specific industry experience is required.

The chairman and each board member of the Swedish Broadcasting Commission are
appointed by the government for a three-year term (no nomination process is applied). This term
may be renewed indefinitely.

Decision making by this board is on the basis of majority vote, with the chairman being enti-
tled to take unilateral decisions on matters of lesser importance.

The highest decision-making authority of the Swedish Radio and TV Authority is the
director-general. He is also appointed by the government (no nomination process applies). He is
required to be a lawyer, with judicial experience. His term is for six years, which can be renewed
indefinitely.

General rules apply to address conflict of interest issues in relation to the appointment and
term of office of commissioners on the Swedish Broadcasting Commission. Also, whilst
commissioners could hold other roles while also being members of the Swedish Broadcasting
Commission, government approval is required for such concurrent offices or other sources of
income. Furthermore, the commisioners are subject to rules relating to the declaration of
financial interests, including share ownerships. No rules apply to prevent former commissioners
working with former regulateees after leaving office.

The Swedish Radio and Television Authority is not subject to such rules aimed at addressing
potential conflict of interest concerns.

The government can remove a commissioner, including the chairman, from his or her position
on the board to the Swedish Broadcasting Authority (although the person would then have to be
given another position, as he or she could not be removed from employment). This has been
done on a number of occasions, in 2008 (failure to attend adequate number of meetings), for
example, and 2007 (two board members were removed, as they were concurrently participating
on work relating to strategy for the public sector broadcaster). No such governmental powers of
removal exist in respect of the Swedish Radio and Television Authority.

Staffing and funding

The Swedish Radio and Television Authority has a staff of 15 and an annual budget of just over
€1.3 million, substantially all of which is provided by the state. Its annual budget is determined
by the national parliament.

The Swedish Broadcasting Commission has a staff of 13 and an annual budget of
approximately €1.1 million (one-third of which comes from the state and two-thirds from a
licence fee). Its annual budget is set by government, with parliamentary approval.

Checks and balances

Both the Swedish Broadcasting Commission and the Swedish Radio and Television Authority
are accountable to the Swedish government; they both provide annual reports to the Ministry of
Culture on their activities. They are both also subject to national audits by the National Audit
Office.
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Decisions of the Radio and Television Authority are subject to review by the courts. The
government does not have any role, as political/ministerial intervention in the individual deci-
sion-making activities of regulators is forbidden by the Swedish constitution.

Procedural legitimacy

The Swedish Broadcasting Commission and Swedish Radio and Television Authority are not re-
quired to engage in public consultations prior to adopting decisions and, between them; they
have issued very few public consultations over the past five years.

ADDENDUM

This summary concerns the situation following the entry into force of the Radio and Television
Law of August 1, 2010 and relates to the new Broadcasting Authority (information provided by
the Broadcasting Authority)

Powers

Some AVMS Directive issues (hate speech, protection of minors) are regulated by the new
Broadcasting Authority, but are also dealt with under criminal law by the Chancellor of Justice.
Furthermore, the regulation of TV advertising on commercial TV is carried out by the Swedish
Consumer Agency — advertising is not permitted on the public service channels.

The new Swedish Broadcasting Authority has one department that handles licensing and reg-
istration and one department that oversees compliance. Decisions regarding content are taken by
the Broadcasting Commission. The Broadcasting Commission can apply to the Administrative
Court to request that broadcasters who infringe the rules on advertising, sponsorship and undue
prominence should pay a fine. Also, in the area of protection of minors, the Swedish Broadcast-
ing Commission has the power to issue warnings and formal objections.

The highest decision making organ

The highest decision-making authority of the Broadcasting Authority is the Director General. He
is appointed by the government after an open application process. His term is for six years,
which could be renewed for another three years.

The board of the (previous) Broadcasting Commission still exists within the new
Broadcasting Authority and it is exlusively competent to decide on issues regarging content.

The Swedish Broadcasting Commission within the Broadcasting Authority has 11 members
(seven ordinary commissioners and four deputy commissioners). The Chairman and the Vice-
Chairman are required to be judges of high judicial office. The other members come from a wide
range of backgrounds, with broad experience in the social, cultural and media fields — no specific
industry experience is required.

The chairman and each board member of the Swedish Broadcasting Commission are
appointed by the government for a three-year term (no nomination process applied). This term
may be renewed.
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Decision-making by this board is on the basis of majority vote, with the chairman being enti-
tled to take unilateral decisions on matters of lesser importance.

The government can remove a commissioner, including the chairman, from his or her position
on the board to the Swedish Broadcasting Commission (although the person would then have to
be given another position, as he or she could not be removed from employment). This has been
done on a number of occasions, in 2008 (failure to attend adequate number of meetings), for
example, and 2007 (two board members were removed, as they were concurrently participating
on work relating to strategy for the public sector broadcaster). No such governmental powers of
removal exist in respect of the Swedish Broadcasting Authority.

General rules apply to address conflict of interest issues in relation to the appointment and
term of office of commissioners on the Swedish Broadcasting Commission. Also, whilst
commissioners can hold other roles while also being members of the Swedish Broadcasting
Commission, government approval is required for such concurrent offices or other sources of
income. Furthermore, the commissioners are subject to rules relating to declaration of financial
interests, including share ownerships. No rules apply to prevent former commissioners working
with former regulateees after leaving office.

Staffing and funding

The Swedish Broadcasting Authority has a staff of 25 and an annual budget of just over €2.4
million. Two thirds of this comes from the state and one third from licence fees. . Its annual
budget was determined by the national parliament.

Checks and balances

The Swedish Broadcasting Authority is accountable to the Swedish government; it provides
annual reports to the Ministry of Culture and is subject to national audits by the National Audit
Office.

The government does not have any role, as political/ministerial intervention in the individual
decision-making activities of regulators is forbidden by the Swedish constitution.

Procedural legitimacy

The Swedish Broadcasting Authority is not required to engage in public consultations prior to
adopting decisions, but such consultations do occur.

2.3.1.27  The United Kingdom

Quick Facts

The UK is a country with a population of 61.6 million.

The UK has a strong tradition of public service broadcasting with the BBC, which began TV
broadcasts in 1932 and quickly came to play a major role in national life. The BBC is funded by
a licence fee, which all households with TV equipment (to watch or record any television pro-
grammes as they are being shown on TV) must pay. The other main publicly owned broadcaster
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is Channel 4 which, unlike the BBC, is funded through commercial activities, including advertis-
ing. Commercial TV began in 1955 with the launch of ITV to compete with the BBC, and which,
along with the commercial Channel 5, established in 1997, carries other public service obliga-
tions. The other main commercial competitors are BSkyB, a company that operates Sky Digital
the satellite subscription television platform, and Virgin Media, a company that operates the Vir-
gin cable subscription television platform.

The media regulator is the Office of Communications (Ofcom), which has the statutory re-
sponsibility for regulating both the broadcasting and the telecommunications sectors. Source:
Country Profile UK, BBC website, June 2010.

Executive Summary: Office of Communications — Ofcom

General situation

In the UK, the body in charge of audiovisual matters is the Office of Communications (Ofcom).
It was established in 2002, merging into a single body the previous broadcasting and radio
authorities with those responsible for regulating the telecommunications and spectrum sectors.

Ofcom 1is responsible for audiovisual content matters, transmission aspects of audiovisual
content (spectrum used for broadcasting is within its responsiblity) as well as distribution
questions (such as must-carry). Other competences include consumer protection, regulation of
electronic communications networks and services, online copyright infringement and promotion
of media literacy.

Ofcom has delegated, under a co-regulatory framework, the regulation of broadcast
advertising to the industry-led Advertising Standards Authority (ASA), and the regulation of on-
demand services to the newly created Association of Television On-Demand (ATVOD).

Ofcom also has a statutory function in relation to the BBC. Ofcom’s responsibilities in
relation to the BBC are set out in the BBC Charter and Agreement between the Secretary of State
for Culture Media and Sport and the BBC. Ofcom and the BBC Trust, the governing body of the
BBC, have a Memorandum of Understanding that sets out the sharing of competences between
Ofcom and the BBC Trust. Generally speaking, Ofcom is responsible for BBC content areas that
are covered by the Audiovisual Media Services Directive. This includes, for example, the
enforcement of the relevant production quotas and compliance with codes on harmful and
offensive content in TV programmes. The BBC Trust is responsible for setting the overall strate-
gic direction of the BBC and exercising a general oversight of the work of its executive board,
including ensuring the accuracy and impartiality of BBC news.

Powers

Ofcom 1is responsible for licensing commercial broadcasters; for setting and enforcing
programming quotas for PSBs (e.g. in relation to original and independent productions); for
setting and enforcing standards in programmes (including in relation to commercial references,
such as product placement and sponsorship), for requiring broadcasters to comply with access
requirements; and for considering and adjudicating on fairness and privacy complaints. Ofcom
oversees the services operated by licensed operators to assess if they comply with the rules and
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in particular with those on quotas, advertising and the protection of minors. It also has
information collection powers in these areas. It has a range of powers of sanction, ranging from
warnings, , the publication of decisions, financial penalties and, in the most serious cases,
suspension or revocation of the licence. All complaints from viewers are considered by Ofcom
and the most serious cases are refered to a committee of the board for sanctions to be imposed,
following an oral hearing.

As Ofcom’s co-regulators, ATVOD and ASA are responsible for regulating editorial content
included in on-demand programme services (ATVOD) and broadcast and on-demand advertising
(ASA). They use their monitoring and information collection powers in their respective areas of
responsibility to ensure that content providers comply with the applicable rules and
requirementswhile Ofcom has retained back-stop enforcement powers to impose financial
penalties and suspend or restrict provision of a service (in the case of VOD) or licence
revocation (in the case of television and radio broadcasters).

The highest decision-making organ

The highest decision-making organ of Ofcom is the Ofcom Board, which is composed of a
Chairman and eight executive and non-executive members, including a Chief Executive. The
Board has a central governance function; it sets Ofcom’s strategic direction. It has oversight over
the fulfilment of Ofcom’s general duties and specific responsibilities and over Ofcom’s overall
funding and expenditure. The executive members run the organisation and answer to the Board,
which is itself informed by a number of advisory bodies.

The chairman and non-executive members of the Ofcom Board are appointed jointly by the
Secretary of State for Business, Innovation and Skills (BIS) and by the Secretary of State for
Culture, Media and Sport (DCMS) for a period of up to five years renewable. Executive mem-
bers are appointed by the chairman and the non-executive members with the Chief Executive’s
appointment being subject to BIS/DCMS approval.

There are no legal qualification or expertise requirements to sit at the Ofcom Board. The
Board is composed of up to ten members with at least a majority being non-executive members.
During their term of office, there are rules to avoid conflicts of interest with the government,
political parties and industry. After the term of office, there are rules to prevent board members
from being employed by the organisations that are regulated by the authority for a period of time.
No such rules exist for senior members of staff but the notice period makes clear that employees
have an ongoing duty of confindentiality.

The grounds for dismissing board members are listed in the law. The Secretaries of State for
Business, Innovation and Skills and for Culture, Media and Sport have the power to dismiss both
the Chairman and the non-executive Ofcom Board members individually.

Staffing and funding

Ofcom’s current staff accounts for 853 and its budget for 2010 is £143 million.
Ofcom is funded partly by income from regulated companies through broadcast licence fees,
administrative and other charges, and partly by the BIS and the DCMS, primarily for managing
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radio spectrum. No revenues from fines are retained by Ofcom. Ofcom’s annual budget is
subject to spending caps set up for four years on a cash basis by HM Treasury.

Checks and balances

Ofcom is subject to biannual external auditing by the National Audit Office.

Ofcom is accountable for its work, through a number of annual reporting obligations to
Parliament and to the Secretaries of State for Business, Industry and Skills and Culture, Media
and Sport (but not to the government as a whole). It is also acountable through written and oral
evidence sessions before Parliament committees. Lastly it is accountable to the public at large
through public consultations.

Ofcom’s decisions can only be overturned by judicial review by the High Court (for
procedural matters) or a decision by the Competition Appeal Tribunal (for competition matters
and decisions relating to the provision of electronic communications services and networks). In a
judicial review, the High Court can refer the decision back to Ofcom for reconsideration (to
correct any procedural flaws) but cannot replace the original decision. The Competition Appeal
Tribunal, on the other hand, has jurisdiction to consider appeals on the merits. There is a prior
route of appeal in relation to Ofcom’s broadcasting decisions within Ofcom itself. These are
examined by the broadcasting review committee (a sub-committee of the board) when an appeal
is lodged by a party (complainant or broadcaster). The committee has the power to quash (partly
or entirely) the decision and send it back for reconsideration, or substitute its own decision.

Procedural legitimacy

Ofcom is obliged to publish impact assessments on any proposals that have a significant effect
and to consult on these assessments. It is obliged to consult any person affected and, for some
issues, specified parties. Results of the consultation must also be published. A typical
consultation period is ten weeks with a minimum duration of four weeks. In the past five years,
Ofcom has organised between ten and 12 consultations (on broadcasting issues: the number is
much higher if you include the other areas of Ofcom’s competences) per year.

Ofcom publishes all its decisions.

Cooperation

Relationships between Ofcom and the other bodies (ASA, ATVOD and the BBC Trust) are for-
malised by legal designation and/or memorandum of understanding as described above.

2.3.2 Candidate Countries to the European Union

2.3.21 Croatia

Quick Facts

Croatia has a population of 4.4 million. The country hopes to become a member of the European
Union.
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Croatian Radio-Television, HRT, is the state-owned public broadcaster; it is financed through
advertising and a licence fee. There are also two terrestrial national commercial networks and
many private local TV stations. Croatia’s media operates in a climate of freedom. Source:
Country Profile Croatia, BBC website, June 2010.

Executive Summary: Council for Electronic Media (VEM)

General situation

The national public service broadcaster is HTR, which broadcasts two national channels. There
are also two commercial broadcasters, providing nationwide services, Nova TV and RTL TV.
Furthermore, there are 23 local and regional commercial TV services and two commercial IPTV
services, Max TV and Iskon TV, operating in Croatia.

The regulatory body for radio, television and on demand services in Croatia is the Council for
Electronic Media (VEM) — it does not, however, have a role in the regulation of spectrum or
telecommunications. The VEM runs the Agency for Electronic Media (AEM) which, together
with the VEM, regulates this sector.

The VEM cooperates closely with the Ministry of Culture, in terms of both policy and devel-
opment of the AEM. The Ministry appears supportive of the development of the VEM and AEM
into a fully capable and competent independent regulator.

In December 2009, legislation was adopted to implement in national law the substance of the
AVMS Directive. Market players have been given six months to comply with its provisions. This
new legislation has served to increase the transparency of the regulatory process; for example, all
VEM decisions and minutes of its meetings should now be publicly available on its website.

Powers

The AEM, with the CEM, has general policy-setting and policy-implementing powers in the
regulation of audiovisual media services. In particular, the AEM ensures compliance with the
law implementing the substance of the AVMS Directive in Croatia.

The AEM has general monitoring powers. It also has powers of sanction in cases of infringe-
ment of the regulatory requirements. It can impose fines, in certain cases, up to the equivalent of
€140,000. These powers of sanction have only recently been granted to the AEM and have not
yet been used.

The highest decision-making organ

The highest decision-making organ is the VEM. This is a board, comprised of seven members.
Each of the members of the board is appointed by the national parliament, following a proposal
by the national government. The term of office is five years; this may be renewed indefinitely.
The appointment process commences with a public invitation to apply for membership of the
board. All applicants are required to meet a general qualifications requirement relating to “pro-
fessional knowledge, ability and experience in radio and television, or publishing, cultural or
similar activity”, and be “publicly renowned for support of democratic principles, rule of law,
constitutional values, development of civil society, support for human rights, and freedom of ex-
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pression”. A potential concern remains that this qualification standard may not be sufficient to
ensure that VEM board members are sufficiently qualified to undertake complex regulatory ac-
tivity.

Government or party officials are not entitled to become VEM members. Also, members of
the VEM cannot hold any other office at the same time; nor can they serve on boards of compa-
nies, or have business dealings or own, an undertaking which is subject to the relevant audiovis-
ual media legislation.

Also to address potential conflict of interest concerns, CEM board members may not, for a
period of one year after leaving the VEM, be employed by a company regulated under the
relevant audiovisual media legislation.

During their term of office, individual members of the board, including the chairman, may be
removed from office by the national parliament, on the basis of a proposal from the government
in cases specified in the law. No such dismissal has ever occurred.

Staffing and funding

There are seven members of the VEM; also, the AEM has five staff.

Under the relevant legislation, the annual budget of the regulator is 0,5 % of the annual gross
revenue of radio, television and other electronic media in the preceding year; the current annual
budget is the equivalent of approximately €1.7 million.

Salaries of the CEM and AEM members are decided by the Parliament on the basis of a pro-
posal from the government.

Checks and balances

The director of the AEM reports annually to the Croatian parliament on the work of the agency,
including that of the VEM, which is the decision-making body. This report includes information
on budget spending.

The AEM is also subject to an annual audit by the state audit office.

Decisions of the regulator may be appealed to the Administrative Court of the Republic of
Croatia. The decisions stand pending the appeal process. The Court has the power to annul the
decision of the regulator and refer the matter back to the regulator for a new decision; it also has
the power to replace the regulator’s decision with its own decision.

Procedural legitimacy
All VEM decisions and minutes of meetings are published on its website.
The AEM is not required to engage in any public consultation prior to adopting any decision.
It is, however, required to publish its decisions and to provide reasons for its decisions.
2.3.2.2 Former Yugoslav Republic of Macedonia
Quick Facts

The former Yugoslav Republic of Macedonia has a population of 2 million.
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The public service broadcaster, Public TV, broadcasts three national channels. It faces
considerable competition from many private networks. The media outlets are strongly divided
along ethnic lines. A recent EU report described the broadcasting market as overcrowded, with
more than 100 TV and radio stations; many of the local broadcasters were barely surviving fi-
nancially. Source: Country Profile former Yugoslav Republic of Macedonia, BBC website, May
2010.

Executive Summary: Broadcasting Council (BC)

General situation

The national public service broadcaster is Macedonian Radio and Television, which broadcasts
three national TV channels. There are also 19 national, ten regional and 47 local commercial TV
channels. Furthermore, there is a DTT operator (TV Boom) which operates three national multi-
plexes and an IPTV service offered by Macedonian Telecom.

The regulatory body for broadcasting activities is the Broadcasting Council (BC). Its powers
are set out in a 2005 law, which follows the Television Without Frontiers Directive. It does not
have jurisdiction over on-demand services, which remain unregulated. Under the relevant law,
the BC is stated to be an ‘independent’ regulatory body.

Whilst the 2005 law was designed to ensure the independence of the BC from the political
process, for example in relation to the process of appointment of members, concerns remain. An
October 2009 European Commission report, for example, noted political interference in the func-
tions of the BC as a concern.

There have also been concerns about the financial independence of the BC, which have been
raised by the European Commission, the OSCE and other international organisations. The main
source of funding of the BC is a broadcasting tax. The public broadcaster, which is responsible
under the 2005 law for collecting this tax, did not start implementing the relevant provisions of
the 2005 law until end-2009.

Powers

The BC decides on allocating, revoking or renewing broadcasting licenses and supervises com-
pliance with the provisions stipulated in the Law and in these licences. It is required to “...ensure
the freedom and pluralism of expression, existence of diverse, independent and autonomous me-
dia, economic and technological development of broadcasting activity, and protection of the in-
terests of citizens in broadcasting”.

The BC also has powers to handle complaints and can publish infringement decisions. It does
not, however, have the power to impose fines (this can only be done on the basis of a court pro-
cedure). Also, a broadcasting licence can only be suspended or revoked for failure to pay the
relevant broadcasting licence fee.

The highest decision-making organ

The highest decision-making organ is the BC. This is a board, comprised of nine members, all of
whom are appointed on a full-time basis. The members are appointed by the national parliament,
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on the basis of nominations by four authorised nominators: the Macedonian Academy of Arts
and Sciences (one nomination), the Inter-University Conference (three nominations), the Major-
ity Journalists’ Association of the former Yugoslav Republic of Macedonia (two nominations)
and the Committee of Elections and Appointments of the Assembly of the Republic of the for-
mer Yugoslav Republic of Macedonia (three nominations). The parliament does not have the
power to veto these nominations or appoint alternative candidates. The appointments are for a
period of six years, which is not renewable.

The criteria for nomination to membership of the BC board are sufficiently wide to allow
scope for appointment of members without specific broadcasting industry experience.

The BC functions on the basis of majority vote and can function on the basis of a quorum of
five members.

There are rules to address potential conflict of interest concerns in the appointment process
and during the term of office of BC members. Also, following termination of their period as BC
member, they are subject to a three-year cooling-off period.

A BC member can be dismissed by the national parliament, on the basis of a request from the
BC, for stated reasons (such as incapacity, acting in violation of the relevant broadcasting law).
In 2008, the president of the BC was ‘dismissed’ (without formal approval from parliament) two
months before the expiry of his term. The reasons for the ‘dismissal’ were unclear and not stated
in the BC Annual Report for 2008, although the BC press release from February 8 2008 stated
“...it is necessary to make a qualitative change in the BC leading position in order to meet more
successfully and more efficiently the upcoming challenges.”

Staffing and funding

The BC has nine members and 34 staff. The current annual budget of the BC is just under €1.5
million.

Checks and balances

The BC is required to submit an annual report and financial plan to the parliament. Parliament
can review the annual financial plan and, if detects irregularities, can require the BC to submit a
new one within 60 days. The BC is also subject to an annual audit by the State Audit Office.

No third party, such as parliament, has any role in instructing the BC on how to carry out its
policy duties. Decisions of the BC are, however, subject to appeal to an administrative court. In
certain circumstances, the administrative court can replace the BC’s decision with its own.

Procedural legitimacy

All decisions of the BC are required to be published. Also, the BC is obliged to publish agendas
of its meetings in advance, its decisions and minutes of its meetings. Furthermore, the BC is
obliged to organise public meetings with all the stakeholders, at least once every three months to
enable them to be informed about the work of the Council and to provide the stakeholders with
an opportunity to present their views.
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2.3.2.3 Turkey

Quick Facts

Turkey is a large country with a population of 74.8 million. Turkey became an EU candidate
country in 1999.

Public broadcaster Turkish Radio and Television (TRT) operates national radio and TV
networks. It faces competition from a dozen private stations with national coverage (Star TV,
Show TV, Kanal D are widely watched networks). Source: Country Profile Turkey, BBC web-
site, June 2010.

Executive Summary: Radio and Television Supreme Council (RTUK)

General situation

In Turkey, the body in charge of audiovisual matters is the Radio and Television Supreme Coun-
cil (Radyo Televizyon Ust Kurulu — RTUK). It is established as a regulatory body and has a
board that is answerable to a parliamentary commission. It was established in 1994. It is
responsible for audiovisual content matters and distribution questions (such as must carry). On
spectrum used for broadcasting, it shares responsibility with the authority for electronic
communication matters, the Information and Communication Technologies Authority.

RTUK supervises 22 national, 15 regional and 210 local TV stations, 77 cable TV channels as
well 135 satellite TV channels. There are 98 regional and 934 local radio stations.

Powers

RTUK monitors broadcasts to see if they comply with the obligations included in the
Broadcasting Law of 1994 and has powers of sanction.

Initially, RTUK was expected to allocate frequencies and award licences to broadcasters, but
RTUK has not been able to carry out the frequency allocations. In June 2002, the
Telecommunications Authority took over the responsibility for frequency planning and the
Communications High Council (HYK) was entitled to approve the frequency plan and decide the
numbers and the timing of the frequency allocations.

As a result RTUK lost its main regulatory function in the area of frequencies and became a
monitoring body only responsible to initiate the tender process for allocating frequencies once
adopted by the HYK.

A new law is currently being pepared which will adapt the existing legislation to the
Audiovisual Media Services Directive. It will also assign the role of frequency planning and
allocation to RTUK.

The highest decision making organ

The highest decision making organ is the board, which is composed of a chairman, a deputy
chair and seven other members. It has the power to take decisions on all regulatory matters
within its area of responsibility. To be elected, board members should be qualified to become a
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state employee, be over 30 years old and have expertise in public and private organisations in the
field of mass media, technology, culture, religion and education.

All the board members are appointed by the Parliament from candidates nominated by the
political parties. The chairman and the deputy chair are elected by the board members at its
inaugural meeting.

The board members are appointed for a term of six years, and one third of them should be
renewed every two years during their term of office. The chairman should be renewed every two
years during his term of office.

The board members cannot hold other offices during their terms of office. They are civil ser-
vice officials who are considered on leave without pay from their organisation for the duration of
their term of office.

In order to prevent any conflicts of interests with the industry, board members (and their rela-
tives by blood or by marriage) cannot not be partners or managers in private radio and television
enterprises and in the enterprises that have direct or indirect partnership affiliation with these
companies.

There are rules to protect the board members against early dismissal. No early dismissal has
taken place.

Staffing and funding

The total number of staff is not foreseen in the law, but the current staff count is 422. Its budget
for 2010 is budgeted to be €71.9 million. Its current budget is €34.3 million. The budget is
decided by the Parliament upon proposal by the board of the RTUK. The RTUK’s main source
of income is a 5% share of the annual gross advertising receipts of private radio and TV
companies.

Checks and balances

The RTUK is subject to specific periodic external auditing for its spendings by the Turkish Court
of Accounts (TCA). The TCA is a constitutional body responsible for auditing on behalf of the
Parliament the revenues, expenditures and property of government offices operated under the
general and annexed budgets.

It 1s also subject to occasional external auditing for its work by the State Audit Board of the
Presidency of the Republic. Regular auditing by the Turkish Court of Accounts also takes place.

It appears that nobody, apart from a court, has the power to overturn decisions of the RTUK.
Broadcasters can lodge an appeal against a decision of the RTUK. The appeal decision cancels
RTUK decisions but does not replace them.

Procedural legitimacy

There is no obligation to carry out a public consultation when drafting national strategy policy
documents or when withdrawing or modifying licences. There is no requirement on the
consultation period or on any obligation to publish the results of the consultation. Board
decisions awarding/withdrawing licences do not need to be published by law.
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2.3.3 Potential Candidate Countries to the European Union

2.3.3.1 Albania

Quick Facts

Albania is a small country with a population of 3.2 million. It is a pre-accession candidate
country to the EU.

Public broadcaster Albanian Radio and TV (RTSh) operates national radio and TV networks.
It faces competition from private stations (Top Channel, TV Klan, Koha TV, Vizion Plus TV
and digital platforms like DigitAlb and TRING, which operate as pay TV platforms) which have
mushroomed since the late 1990s. Many viewers also watch Italian TV, France 5 and in some
areas of South and Southeastern Albania, Greek television (in some south and south eastern parts
of the country) through terrestrial reception. Around 18% of the population have an Internet
connection. Source: Country Profile Albania, BBC website, May 2010.

Executive Summary: National Commission on Radio Television (NCRT)

General situation

In Albania, the body in charge of audiovisual matters is the National Commission on Radio
Television (NCRT). It qualifies itself as a regulatory body and has a chairman and a board of
members which is answerable to a paliamentary commission. It was established in 1998 but
started its activities in 1999. It is responsible for audiovisual content matters, transmission
aspects of audiovisual content (spectrum used for broadcasting is within its responsibliy) as well
as distribution questions (such as must carry). Albania has a seperate authority for electronic
communiations matters (related regulations on electronic communication exept broadcasting,
and postal services).

The NCRT supervises the two national commercial television operators (Klan TV and Top
Channel TV), one national public service television broaddcaster, RTSh (ARTV), 69 regional and
local television stations, two satellite operators and 48 regional and local cable operators. At the
end of 2009, NCRT revoked a licence awarded to TV Arberia, which was the third national
television operator, because it had stopped broadcasting.

Powers

The NCRT does not have general-policy-setting powers but provides its opinion to the
government upon request in its areas of responsibility. It has general policy-implementing
powers in its areas of responsibility. It systematically monitors the services operated by licensed
operators to assess if they comply with the rules on quotas, advertising and the protection of
minors. It also has information collection powers in these areas. It has a range of powers of
sanction, ranging from warnings, the power to impose fines, the publication of decisions in the
official journal (but not in the press), and suspension and revocation of licence (if the warnings
and fines are not effective). A special committee on ethics has been set up within the regulator to
handle complaints from viewers.
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The highest decision-making organ

The highest-decision making organ is the board, which is composed of a chairman, a deputy
chair and five other members. It has the power to take decisions on all regulatory matters within
its area of responsibility. The chairman and the deputy chair are full-time working positions
while the other board members do not work on a full-time basis as board members. They are all
chosen because they have an expertise in the field of politics, mass media, or in human sciences.

The chairman and the other board members are appointed by the Parliament and the deputy
chair is elected by the board members by secret ballot at its inaugural meeting.

All board members, including the chairman, are appointed for a term of five years, which can
be renewed once. The chairman and the deputy chair are the only board members that cannot
hold other offices at the same time, but all board members have an obligation to disclose
participations in companies at their time of appointment. There are no such rules for senior
members of staff. During their term of office, there are rules to avoid conflicts of interest with
the government, political parties and industry. After the term of office, there are rules to prevent
all board members from being employed by the organisations that are regulated by the authority.
No such rules exist for senior members of staff.

There are no rules to protect the board members against early dismissal, but the grounds for
dismissal are listed in the law. The parliament has the power to dismiss both the chairman and
the board members and the whole board can be dismissed at the same time.

In the last five years, there have been incidences of early dismissal of the chairman (in 2009,
2007 and in 2006) and of individual board members (in 2009 and 2006). Reasons for dismissal
include, among others, the fact the board member/chairman resigned to carry out other functions
or an undeclared conflict of interest.

Staffing and funding

It also appears that the NCRT does not have enough staff, and that it is not sufficiently well
funded.

There is no public data on the current staff count, but it is thought to be 49. Its budget for
2010 is €0.78 million. The budget is calculated on the basis of real costs and is decided by the
governement (ministy of finance and council of ministers upon proposal by the boad of NCRT.
The income originates from spectrum fees, licence fees paid by operators and fines (5%).

Checks and balances

The NCRT is not subject to specific financial periodic external auditing for its spending. It is
accountable for its work, through an annual reporting obligation to a parliamentary committee
(not to the government or the public at large). In at least two cases in the last two years, this
report was not approved by the Parliament. The work undertaken by the NCRT is subject to
periodic external auditing by a state authority, every three or four years.

It appears that nobody, apart from a court, has the power to overturn decisions of the NCRT.
Any person/organisation can lodge an appeal against a decision of the NCRT, provided internal

177



INDIREG Preliminary Final Report

redress procedures are followed beforehand. A court can cancel the decision of the authority but
cannot take a new decision on its behalf; it can only ask the authority to take a new decision.

Procedural legitimacy

The NCRT is obliged to carry out a public consultation when drafting national strategy policy
documents or when withdrawing or modifying licences. It is obliged to consult licensed
operators, consumer groups and viewers. There are no requirements on the consultation period or
on any obligation to publish the results of the consultation. In the past five years, the NCRT has
organised two consultations.

Only board decisions awarding/withdrawing licences need to be published by law. These
decisions must be reasoned.

2.3.3.2 Bosnia and Herzegovina

Quick Facts

Bosnia-Herzegovina is an independent state consisting of two entities (the Federation of Bosnia
and Herzegovina and the Republika Srpska) with a population of 3.8 million inhabitants (2009).

There are 44 television channels, but their development has been hampered by a weak
advertising market. In May 2009, 1.42 million internet users were counted. Source: Country
Profile Bosnia-Hercegovina, BBC website, May 2010.

Executive Summary: Communications Regulatory Agency (CRA)

General situation

In Bosnia and Herzegovina, the body in charge of audiovisual matters is the Communications
Regulatory Agency (CRA). It is a separate legal entity and has a board (the Council of the
Agency) and a director-general. Decisions by the Director General can be appealed before the
Agency Council.

The CRA was established in March 2001 by the Office of the High Representative (OHR)
which merged the Independent Media Commission (licensing, audiovisual regulation, frequen-
cies) and the Telecommunications Regulatory Agency (telecommunications). It took up activities
in 2002. The Communications Law 2003 officially established a converged regulator with juris-
diction over the entire national territory.

The CRA is a functionally independent institution responsible for broadcasting matters and
for public telecommunications networks and services, for spectrum management and allocation
of frequencies to all broadcasters including public service broadcasting.

The CRA currently oversees 44 terrestrial TV channels, 30 satellite, cable or IPTV channels
and three public service broadcasting channels (BHRT, RTVFBiH, RTRS).In the period 2005-
2009, the CRA suspended ten licenses and revoked four due to non-payment of licence fees.
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Powers

The CRA regulates in its areas of competence (broadcasting, telecommunication networks, fre-
quency planning and allocation) and adopts the relevant rules and regulations. This means it has
policy-setting and general policy-implementing powers but can also issue individual decisions. It
also plans, coordinates, allocates and assigns radio frequencies. The CRA has monitoring and in-
formation collection powers to assess compliance with licensing conditions and Agency’s rules
and regulations. Its powers of sanction range from oral and written warnings, concrete demands
for action or cessation, to be complied with within a specified time limit; fines, suspensions and
revocation of licences.

Between 2005 and 2009, 160 warnings were issued and fines worth a total of €244,000 were
imposed.

The highest decision-making organ

The highest decision-making organ is the Agency Council, which is composed of a chairman, a
deputy chair and five other members. The chairman and his deputy are elected by the plenary.
The Council guides the Agency with regard to strategic issues of law implementation and con-
fers with and receives reports from the Director General. The Council of the Agency adopts
codes of practice and rules for broadcasting and telecommunications. Additionally, the Council
of the Agency serves as an appellate body for decisions of the Director General. In deciding
upon appeals against decisions of the Director General, the Council of the Agency acts pursuant
to the Law on Administrative Procedures of Bosnia and Herzegovina, and makes a full review of
the appealed decision. Appeals against the decisions of the Director General do not suspend the
effectiveness of those decisions. Decisions of the Council of the Agency are final and binding in
administrative procedure. Legal review of the decision can be initiated before the State Court of
Bosnia and Herzegovina.

Majority voting is the rule in the Agency Council.

Members must have a legal, economic, technical or other relevant expertise in the fields of
broadcasting and telecommunications. In this context, problems may arise because political
appointments normally depend on ethnicity in Bosnia, which may be in conflict with the
criterion of expertise.

The Council of the Agency consists of seven members, nominated by the Council of Minis-
ters on the basis of a list of candidates submitted by the Council of the Agency, which comprises
twice as many candidates as posts available, and appointed by the Parliament of Bosnia and Her-
zegovina. The Parliament accepts or rejects these nominations within thirty days of the submis-
sion of the nominations. If the Parliament rejects a nomination, the Council of Ministers must
nominate another person from the list of candidates submitted by the Council of the Agency, and
submit this nomination to the Parliament of Bosnia and Herzegovina. The term is four years, and
one re-election is possible. Incompatibilty rules exist with other state and party functions.
Relationships with stakeholders must only be declared in the case of conflict, the relevant
member of the Agency Council then abstains from the case. The Director General and senior
staff however must not have any relationship with stakeholders.
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There are no rules to prevent the board members from being employed by the organisations
that are regulated by the authority after the term of office. The grounds for dismissal during the
term of office are listed in the law: conviction for certain crimes, non-performance of duties or
conflict of interest in accordance with the CRA’s Code of Ethics. The parliament has the power
to dismiss individual members of the board on those grounds.

The Director General’s term of office expired in 2007 and the Council conducted the
procedure set out by the Communications Law. However, the Council of Ministers has not given
its formal approval. In addition, the Council’s term of office expired in 2009, and the Council
conducted the procedure as set out by the Communications Law. The Council of Ministers
drafted a list of seven candidates, but the Parliament refused to make the appointment, with no
specific explanation. The Council of Ministers has not sent the additional list so no appointments
were made. This situation is still unresolved.

These incidences are clear attempts by the Council ofMinisters to put political pressure on the
CRA.

Staffing and funding

The CRA seems to be sufficiently well funded, but it appears to be understaffed.

For the broadcasting sector, there are currently 18 employees with a total of 32 planned for.
The budget for 2010 is app €4.3 million.

The budget of the Agency consists of the licence fees, and it may include donations. The
budget, which is prepared by the CRA, is first adopted by the CRA Council, then submitted to
the Council of Ministers for approval, and finally adopted by the state presidency.Despite the
fact that the CRA is a self-financed body, its budget is included in the State budget, so the
Agency has not direct control of funds. .

Checks and balances

The CRA is subject to annual auditing by the State Audit Institution.

The CRA is accountable to parliament and government through an annual report. However, in
the line of the obstruction policy mentioned above, the Council of Ministers has not
acknowledged the reports since 2007 by simply not putting them on their agenda.

Another attempt, as it is viewed, on the statutory granted independence of CRA has been the
incidence where investigators from the State Investigation and Protection Agency, an institution
primarily dealing with organised crime, were sent to the CRA and spent three months reviewing
documentation in its premises. Despite the Agency’s insistence on an official explanation, no
account has been given.

Procedural legitimacy

The CRA has to perform a public consultation before the adoption of rules and codes. The
consultation period must be at least fourteen days. Between 2006 and 2008, five consultations
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have taken place in the audiovisual field. Access to information and documents may be requested
under the Freedom of Information Act.

2.3.3.3 Montenegro

Quick Facts

Montenegro has been a small independent state since 2006 and has a population of 624,000. The
main broadcasters are the state-funded public television TV Montenegro, which operates two
networks and a satellite channel, and TV IN, ntv Montena, TV Elmag and Prink M, which are
the main commercial broadcasters. Source: Country Profile Montenegro, BBC website, May
2010.

Executive Summary: Broadcasting Agency of Montenegro (summary based on situation prior to August
2010 (summary of the current situation is provided by the Broadcasting Agency of Montenegro as an
Addendum)

General situation

In Montenegro, the body in charge of audiovisual matters is the Broadcasting Agency. It is re-
sponsible for the content and distribution aspects of audiovisual services, whereas the Agency
for Electronic Communications and Postal Services is in charge of the transmission aspects, in-
cluding of spectrum used for broadcasting. The Broadcasting Agency was established in 2003 as
an independent regulatory authority; it is answerable to the parliament and to the public at large.
Independence as a value is recognised in the main broadcasting law. The agency is headed by a
board and a chairman.

The Broadcasting Agency supervises 20 local/regional private television channels and 41 lo-
cal/regional private radio channels. It also supervises two national public service television
channels, two national public service radio channels, three local public service television chan-
nels and 14 local public service radio channels. It has issued warnings, imposed fines and pub-
lished decisions against broadcasters but it has never withdrawn or suspended a licence.

Powers

The Broadcasting Agency has general policy-setting and implementing powers in many areas,
including on strategy for the development of the broadcasting sector, on the amount of advertis-
ing, on quotas for European works and independent productions, and on standards on the protec-
tion of minors. It has wide-ranging monitoring and supervision powers, as it systematically
monitors programme contents to ensure compliance with rules on quotas, advertising and the
protection of minors. It also has information collection powers in these areas. It has a range of
powers of sanction, ranging from warnings, the possibility to impose fines, to publish decisions
and suspend and revoke licences (even if the authority has never made use of this power to re-
voke or suspend). Complaints handling procedures exist and are detailed in a book of rules.
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The highest decision making organ

The highest decision making organ is the council, with five members, which are appointed by the
parliament. The candidates are proposed by the government, the university, the association of
broadcasters, and non-government organisations (representing the media and human rights). The
chairman of the council is appointed by the council on the basis of a public tender procedure.
The council member does not need to be part the organisation that proposed his/her nomination.
They must all be experts in the field.

All council members, including the chairman, are appointed for a term of five years and their
term of office does not coincide with the election cycle. Council members can be renewed once,
whereas the law does not specify any restrictions to the chairman’s term of office. There are
rules to prevent the council members and the chairman from exercising other functions that
could jeopardise the independence of the council (e.g. they cannot hold offices as members of
parliament, as ministers in the government, or as an official of a political party). Neither can they
have an interest in a broadcaster or related media group. These rules also exist in relation to sen-
1or members of staff. There are no rules to guard against conflicts of interest after the term of of-
fice, and nothing prevents any of them from being employed by former regulatees.

There are rules in the law to protect the council members against early dismissal: the grounds
are listed in the law and members must be dismissed by parliament.

Staffing and funding

The Broadcasting Agency has a current staff count of 18 (including one trainee) whereas the
law foresees a staff count of 17. For 2008 it had a total annual income of €1,015 million.

However, the agency is facing great financial difficulty as, since January 1, 2009, it no longer
has a stable source of income. This is due to the fact that spectrum matters (including frequency
fees) have now been transferred to the Agency for Electronic Communications and Postal Ser-
vices. This situation is said to threaten the independence of the agency. The only remaining

. - 471
source of income is fines.

Checks and balances

The Broadcasting Agency is subject to periodic specific financial external auditing for its spend-
ing. This is carried out every year by a private audit firm. It is also accountable to the parliament
for its accounts but it is not specified in the law if the report on the annual accounts needs to be
approved. The Parliament has never rejected a report of the broadcasting agency. The agency is
not directly accountable for its work before the Parliament or the Government, but the Parlia-
ment needs to approve its annual financial plan, report and activity report. However, it has an ob-
ligation to publish operating reports. The agency is also subject to yearly external auditing of its
work, which is done by a private authority.

471  After the completion of the data collection the study team has been informed by the European Commission
that this situation has changed with the adoption of the Law on Electronic Media in July 2010.
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Any person or organisation that considers that it has been adversely affected by a decision of
the authority can initiate an administrative proceeding against that decision. An internal proce-
dure needs to be followed (before the Director in the first instance and the Council in a second
phase) before external administrative recourses can be followed (before the administrative court
in a first stage and the Supreme Court in the final stage). The accepted grounds of appeal cover
errors of fact and errors of law. The external appeal bodies do not have the power to replace the
original decision by its own. They can only cancel the decision and ask the agency to take a new
decision.

Procedural legitimacy

The Broadcasting Agency is obliged by law to conduct a public consultation before adopting any
bylaws, guidelines or other acts that relate to the rights and obligations of broadcasters. There are
no requirements on who should be consulted but in practice it would seem that broadcasters are
consulted. There are no requirements in the law on the consultation period or on whether the re-
sponses need to be published. In the last five years, the authority organised nine public consulta-
tions.

The only decisions that are required by law to be published are those that sanction broadcast-
ers or that set the broadcasting registration and licence fees. The Broadcasting Council is also re-
quired by law to publish the list of licensed broadcasters.

Addendum: Summary provided by the Broadcasting Agency of Montenegro following entry into force of the
new Electronic Media Law in August 2010

General situation

In Montenegro, the body in charge of audiovisual matters is the Broadcasting Agency of Monte-
negro*”. It is responsible for the content and distribution aspects of audiovisual services, whereas
the Agency for Electronic Communications and Postal Services is in charge of transmission as-
pects, including planning, management and technical monitoring for the use of the spectrum for
broadcasting. As of August 2010, the Broadcasting Agency has been returned responsibilities re-
lated to the allocation of broadcast spectrum. The Broadcasting Agency was established in 2003
as an independent regulatory authority, and it is answerable to the public at large. Independence
as a value is recognised in the main law regulating its establishment and operation*”. The agency
is headed by the Council and the Agency Director.

The Broadcasting Agency supervises 21 local/regional private television channels and 41 lo-
cal/regional private radio channels. It also supervises two national public service television
channels, two national public service radio channels, three local public service television chan-

472  According to the new Electronic Media Law (‘‘Official Gazette of Montenegro”, No. 46/10, effective from
Aug 2010) the Broadcasting Agency will change its name to the Agency for Electronic Media.
473  New Electronic Media Law abolished the Broadcasting Law from 2002.
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nels and 14 local public service radio channels. It has issued warnings, imposed fines** and pub-
lished decisions against broadcasters but it has never withdrawn or suspended a licence.

Powers

The Broadcasting Agency has general policy-setting and implementing powers in many areas*”,
such as, on the amount of advertising, on quotas for European works and independent produc-
tions, on standards on the protection of minors, copyright and neighbouring rights’ protection in
the AVMS providers’ operation. It has wide-ranging monitoring and supervision powers, as it
systematically monitors programme contents to ensure compliance with rules on quotas, adver-
tising and the protection of minors. It also has information collection powers in these areas. It
has a range of powers of sanction, ranging from warnings, to publish decisions and suspend and
revoke licences (even if the authority has never made use of this power to revoke or suspend).
Complaints handling procedures exist and are detailed in a book of rules.

The highest decision making organ

The highest decision making organ is the Council, with five members, which are appointed by
the Parliament. The candidates are proposed by the universities, the Montenegrin P.E.N. Centre,
the associations of commercial broadcasters, and non-government organisations (representing
the media and human rights)*’*. The chairman of the Council is appointed by the Council from
among its members. The Agency Director is appointed by the Council, following a public tender
procedure. A Council member does not need to be part of the organisation that proposed his/her
nomination. They must all be experts in the field of the Broadcasting Agency operation. All
Council members, including the chairman are appointed for a term of five years and their term of
office does not coincide with the election cycle (when first appointed, three members of the
Council are appointed for five years, two members for four years). The term of office for the
Agency Director is four years. Both the Council members’ terms as well as the Agency Direc-
tor’s, can be renewed once. There are rules to prevent the council members and the Agency Di-
rector from exercising other functions that could jeopardise the independence of the council (e.g.
they cannot hold offices as Members of Parliament, as ministers in the Government, or as an of-
ficial of a political party). Neither can they have an interest in a broadcaster or related media
group. These rules also exist in relation to senior members of staff. There are rules to guard
against conflicts of interest after terms of office, and to prevent any of them from being em-
ployed by former regulatees for 12 months after the termination of their term (a Council Member
may not be a founder of, or in any way involved in the submission of an application for obtaining

474  According to the new Electronic Media Law, the Agency is not authorised to impose financial fines but only
to initiate a court procedure for imposing fines for breaching of the Law.

475  According to the Articel 8 of the new Law, the Agency for Electronic Media, the Council of the Agency for
electronic media, following the public debate, prepares and defines proposal of the Program for development
of audiovisual media services sector and submits it to the Government for adoption. The new Law does not
have any provision related to the strategy for the AVM sector.

476  This is the list of designated subjects to propose candidates defined by the new Law. The first appointment
procedure in line with the new Law is expected to be finalised by the end of 2010.
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a licence for providing of, an AVM service during the period of 12 months after the termination
of their term as the Council Member — Article 17).

There are rules in the law to protect the Council members against early dismissal: the grounds
are listed in the law and members must be dismissed by parliament.

Staffing and funding

The Broadcasting Agency has a current staff count of 17. In 2008 it had a total annual income of
€1,015 million.

However, the agency is facing great financial difficulty, as since January 1, 2009 it no longer
has a stable source of income. This is due to the fact that spectrum matters (including frequency
fees) were transferred to the Agency for Electronic Communications and Postal Services. This
situation is said to threaten the independence of the agency. The only remaining source of in-
come is fines. According to the new Law, the Agency will again be in charge for allocating
broadcasting frequencies as well as collect fees from the AVMs providers. It is expected that will
be the main source of its funding as of 2011.

Checks and balances

The Broadcasting Agency is subject to periodic specific financial external auditing for its spend-
ing. This is carried out every year by a private audit firm. The agency is not directly accountable
for its work before the parliament or the government. However, it has an obligation to publish
operating reports. The agency is also subject to yearly external auditing of its work, which is
done by a private authority appointed by the Council.

Any person or organisation that considers that it has been adversely affected by a decision of
the Agency can initiate an administrative proceeding against the decision. An internal procedure
needs to be followed (before the director in the first instance and the council in a second phase)
before external administrative recourses can be followed (before the Administrative Court in a
first stage and the Supreme Court in the final stage). The accepted grounds of appeal cover errors
of fact and errors of law. The external appeal bodies do not have the power to replace the origi-
nal decision by its own. They can only cancel the decision and ask the agency to take a new de-
cision.

Procedural legitimacy

The Broadcasting Agency is obliged by law to conduct a public consultation before adopting any
bylaws, guidelines or other acts that relate to the rights and obligations of broadcasters. It is
obliged to publish at its web site draft act and invite all interested subjects to submit their com-
plaints, suggestions and proposals, in period that shall not be shorter than 15 days. There are no
requirements in the law on whether the responses need to be published. In the last five years, the
authority organised nine public consultations.

The Agency is required by law to published different documents either on its website or in the
Official Gazette of Montenegro. For example on the website of the Agency:
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The decisions and relevant information about the tender procedure for allocating broad-
casting frequencies,
The decisions on imposed administrative supervisory measures,
All regulations and acts that refer to governance issues related to co-regulation or self-
regulation.
By the end of June of each year, a report must be submitted on the work of the Agency for
the previous year, with special emphasis on the realisation of the obligations determined
by the law, as well as a report on financial performance of the Agency for the previous
year, with a supplementary report of the authorised auditor on the financial operations of
the Agency.

In the Official Gazette of Montenegro:
By-laws regulating the right and obligations of the AVMS providers in line with the Law,
the tenders, as well as the decisions about the tender procedure, for allocating broadcasting
frequencies.
Data on all AVMS providers — the legal entity, its seat, i.e. name and surname, and seat of
all legal and physical persons with direct or indirect shares in ownership of that AVM ser-
vice provider, including data on share amounts..

2.3.34 Serbia

Quick Facts

Serbia became a stand-alone sovereign republic in summer 2006, after Montenegro voted for
independence in a referendum.

Serbia has a population of 9.8 million inhabitants (including Kosovo with 2 million). Boris
Tadic, leader of the Democratic Party, took up the office of president in 2004. Mirko Cvetkovic
was sworn in as prime minister in July 2008, and heads a coalition governement between the
Democratic Party and its former rival, the nationalist Socialist party, as well as smaller parties
representing minorities.

There are two public service broadcasters: Radio Television Serbia (RTS) and Radio
Television Vojvodina (RTV).

National TV licenses were awarded in 2006 to private operators B92, TV Pink, News Corp’s
Fox TV, TV Avala and to Kosava-Happy TV. Source: Country Profile Serbia, BBC website,
May 2010.

Executive Summary: Republic Broadcasting Agency (RBA)

General situation

In Serbia, the body in charge of audiovisual matters is the Republic Broadcasting Agency
(RBA). It is an autonomous entity and has a Council as its main body. It was established in 2002,
but started its activities in 2003. It is responsible for audiovisual content matters, frequencies and
distribution questions. License allocations are dealt with by the RBA together with the Republic
Telecommunication Agency (RTA), the regulator in the field of telecoms.
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The RBA is responsible both for public service and commercial channels. The RBA
supervises the public service broadcasters RTS (two channels) and RTV (two channels) and 140
commercial channels. In Serbia, non-linear audiovisual services are currently not regulated.

Powers

The RBA has general policy-implementing and third-party decision-making powers. Its
implementing powers also include the power to enforce licence revocations with the help of the
police. The RBA monitors the services operated by licensed operators to assess whether they
comply with the rules on quotas, advertising and the protection of minors. It also has information
collection powers in these areas. It has a range of powers of sanction, ranging from reprimands,
warnings, the power to impose fines, the publication of decisions in the official journal, and
suspension and revocation of licences. In the last five years, 15 reprimands, eight warnings
(including the publication of the decision) and 34 revocations were pronounced. Fines ranging
from €3,000 — €10,000 were imposed.

The highest decision-making organ

The highest decision-making organ is the council, which is composed of nine members (of which
one must be from Kosovo and Metohija), including a chairman and a vice-chairman. The
appointment of the chairman requires two-thirds of the members’ votes. The council has the
power to take decisions on all regulatory matters within its area of responsibility. The members
are nominated by several institutions: the parliament, the Vojvodina assembly, the university,
professional associations in the media sector and civil society organisations. Once the members
are nominated, they no longer represent their organisations. They must be experts in the field of
the Council’s work (e.g. media, advertising, telecommunications, law, economics). The term of
office is six years and can be renewed an indefinite number of times. No other office can be held
at the same time.

The statute of the council requires consent by parliament. The council decides by majority
voting.

Conflict of interest rules state that offices in governement, parties and industry can not be held
by members (or their close relatives of such persons), either during the appointment process or
their terms of office. This ceases to apply after their terms of office. The rules also apply to
senior staff.

The reasons for early dismissal are listed in law: illness, the provision of false information and
refusal to exerce office for a certain period. Parliament decides on the dismissal of a council
member, which must be proposed by 20 members of parliament or a majority of two-thirds of the
council members.

Irregularities in relation to the appointment process have been reported in the past. In protest,
representatives of media and civil society associations resigned in 2003. In 2008, the chairman
and the vice-chairman were dismissed for unclear reasons, but remained council members.
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Staffing and funding

It appears that the RBA has enough staff and is sufficiently well funded.

The budget is €5.15 million (2008). It is proposed by the council and must be approved by the
government. Any budget deficit is covered by the state budget, and revenue surplus reallocated
to the state budget. This procedure does not appear to be transparent. Until 2007, the RBA was
funded by the state budget. The RBA is funded by licence fees.

The staff comprises 72 employees (in addition to the nine members of the council).

Checks and balances

The RBA is subject to annual financial auditing for its spending. However, this audit has never
been performed by the state, due to a lack of resources. Audits by private institutions are
available for 2007 and 2008 on the RBA’s website.

The RBA must publish annual reports on its work, although is not accountable to a specific
institution, but rather to the public at large. The report is published on the website. The RBA is
further subject to the obligations of the Freedom of Information Act, and thereby subject to
certain reporting obligations. However, the information currently available is outdated.

The Administrative Court of Serbia can overturn decisions by the council insofar as it can
order the latter to take a new decision. Decisions do not stand pending appeal. Internal
procedures need to be followed before external recourse. Any natural/legal person can lodge an
appeal.

Procedural legitimacy

Public consultations are not compulsory and have not taken place in practice.

Although the publication of decisions is not compulsory, they are published on the RBA
website in practice.

All in all, the RBA’s formal powers do not appear to be adequate. Ever since its creation, the
overall work of the council has been criticised for the lack of transparency and accountability.
Frequent legislative amendments appear to reinforce government influence with the RBA.

2.3.3.5 Kosovo

Quick Facts

Kosovo*’, has 1.8-2.4 million inhabitants (estimation). Kosovo unilaterally declared
independence from Serbia in February 2008. Kosovo has a public broadcaster, Kosovo Radio-
Television (RTK). It was set up as an editorially-independent service. There are also private
television broadcasters, such as TV 21 and KohaVision (KTV). Source: Country Profile Kosovo,
BBC website, May 2010.

477  Under the United Nations Security Council Resolution 1244 of June 10, 1999 (UNSCR 1244), hereafter
Kosovo.
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Executive Summary : Independent Media Commission

General situation

In Kosovo, the body in charge of audiovisual matters is the Independent Media Commission
(IMC). It is responsible for audiovisual content matters, transmission aspects of audiovisual
content as well as spectrum issues. Regulation of the distribution aspects of audiovisual content
is controversial: The IMC still does not regulate distribution aspects but it is the only regulatory
body that has competence in that field. The IMC also does not regulate satellite broadcasting,
even though this is one of its main competences.

The IMC supervises 21 television stations (also the public broadcaster, RTK), ten cable
operators and 28 program service providers.

Powers

The IMC sets guidelines or determines licence conditions. It has general policy-implementing
powers in its areas of responsibility, in the form of monitoring and sanctioning. The IMC also
has third-party decision making powers, and it selects the RTK Board and sets the amounts of
advertising on RTK.

The regulator monitors (after complaints only) the services operated by licensed operators, to
assess whether they comply with rules on quotas, advertising and the protection of minors. It also
has information collection powers in these areas. It has a range of powers of sanction, ranging
from warnings, the possibility to impose fines, the publication of decisions in the media,
suspension and revocation of licence and impose penalty payments.

The highest decision making organ

The highest decision making organs of the IMC are the Council and the Media Appeals Board.

The Council has seven members, one representing the Parliament (nomination is still
pending), and six representing civil society. The decision making process is based on majority
vote. Competences of the Council include the selection of Chief Executive; the approval of
strategy documents, adopting rules and other acts which have a general “erga omnes”
applicability; and decision making.

The Chair (Chief Executive) of the Board is nominated and appointed by the Council. Council
members are nominated by the ad hoc commission of the Assembly and appointed by the
Assembly of Kosovo. The term of office of the Council members is two years, and one or more
renewal is possible.

The Media Appeals Board has three members, representing the civil society. The members are
nominated by the IMC Council and appointed by the Supreme Court of Kosovo. The term of
office of the board members is three years, one or more renewal is possible.

Staffing and funding

The current staff of the IMC is 29, the current annual budget is €1 million. This includes the state
funding €869,416 and €131,160 in authorisation/licence fees paid by operators. The budget is
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decided by the governement (Ministry of Finance and Economy). The Office of General Auditor
regularly audits the IMC (but no audit has been undertaken in recent years).

Checks and balances

The IMC is accountable for its work to the Parliament, through an annual reporting obligation,
and to the public as a whole (publishing documents for public comments). Annual report
includes regulatory activities and budget expenses.

Only the Supreme court has the power to overturn decisions of the IMC. Licensees can lodge
an appeal against a decision of the regulator, but internal redress procedures are required (Media
Appeals Board). The Media Appeals Board has the power to cancel the decision and remit it
back to the IMC Council for new decision, or to just take its own decision as a final one.

Procedural legitimacy

The IMC i1s obliged to carry out a public consultation concerning regulatory issues and guide-
lines. The media industry, civil society, the general public, and international organisations are all
involved in consultations and the consultation period is two weeks.

All acts, rules, regulations, and decisions must be published by law.

2.3.4 EFTA Countries

2.3.4.1 Iceland

Quick Facts

Iceland is a very small country of 318,000 inhabitants.

The public broadcaster RUV operates national radio and TV networks. 365 ehf. is the main
commercial broadcaster, operating both radio and TV networks, as well as being active in
newspaper publishing. Stod 2 is the main commercial broadcaster, and Syn and Skjarinn ehf. is
the other major commercial TV operator. Source: Country Profile Iceland, BBC website, May
2010.

Executive Summary Broadcasting Licensing Committee (BLC)

General situation

In Iceland, the body in charge of audiovisual matters is the Broadcasting Licensing Committee
(BLC). It is officially qualified as an independent supervisory and administrative authority.

It was established on January 1, 1986, and is responsible for licensing and compliance issues
in the private audiovisual sector. The public service broadcaster RUV is supervised by its board
and the minister of education, science and culture. The BLC is only in charge of issues relating
to audiovisual content. Transmission and spectrum issues are dealt with by a separate regulatory
authority, the Post and Telecom Administration.
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The BLC supervises some 16 linear radio and TV channels and relay services of foreign
satellite TV channels to subscribers, plus a number of linear channels holding short-term
licenses. Non-linear services are not regulated as the AVMS Directive has not been implemented
in Iceland.

Powers

The BLC has third-party decision-making powers. It monitors the licensed operators’ services
following complaints to assess if they comply with the rules on quotas, advertising or the
protection of minors. It also has information collection powers in these areas.

It has a range of powers of sanction in relation to breaches of law in the field of advertising
and the protection of minors, ranging from warnings, fines (two to ten times the revenue
generated by the infringement), to the suspension/revocation of licences. The BLC has made use
of its information collection powers, monitored services following complaints, and issued
warnings. The BLC has, however, not suspended/revoked licenses in the past five years.

The highest decision making organ

The highest decision making organ is the BLC itself, which is composed of three members and
three subsitute members. It has the power to take decisions on all regulatory matters within its
area of responsibility. Two members are representatives of civil society and are appointed by the
minister for education, science and culture following the proposal of the supreme court. The
chairman is a representative of the government, appointed by the minister for education, science
and culture. All three members must be qualified as district court judges. The same applies to
alternate members.

The term of office is four years. Reappointment is not possible.

The BLC determines its own internal procedures. Decisions are taken by majority vote.

There are no rules on conflicts of interest in relation to government or stakeholder positions,
either with a view to the appointment process or during the term of office. Equally, no
transparency rules exist in this regard. Other offices can be held at the same time.

There are no formal rules to protect the board members against early dismissal. In practice, no
BLC member has been dismissed early.

Staffing and funding

It appears that the BLC does not have enough staff, and that it is not sufficiently well funded.
The BLC shares one employee with the ministry of education, science and culture, who 1is
paid by the ministry.
The annual budget for the BLC in 2010 is €63,000, and the money comes directly from the
state budget. The budget is proposed by the ministry of education, science and culture and
decided by parliament. Fines are directly paid into the state budget.

Checks and balances

The BLC is subject to annual auditing by the national audit office.
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Apart from this, the BLC is not accountable to anybody and thus is not obliged to report its
activities. However, according to principles of best practice, the BLC publishes reports covering
three or four years. The last report covers the period 2004-2008. The report is available online on
the BLC’s website.

It appears that nobody has the power to overturn decisions of the BLC, except in a few limited
areas, where the broadcasters can lodge an appeal before the courts.In this case, the appeal
suspends the decisions. The appeal body can cancel the decision and refer the case back to the
BLC for new decision.Complaint procedures exist.

Procedural legitimacy

No public consultations of the regulator BLC are provided for in Iceland, and no public
consultations have been held in practice
There is no requirement to publish agendas, minutes or decisions of the BLC.

2.34.2 Liechtenstein

Quick Facts

Liechtenstein is a tiny (160 square kilometres), landlocked country between Switzerland and
Austria with a population of 36,000 people. It is a member of the Council of Europe, the United
Nations, the European Free Trade Association (EFTA) and part of the European Economic Area
(EEA).

Television is mostly provided by Swiss German-speaking channels. Liechtenstein only has
one public radio station and one private television broadcaster. Source: Country Profile
Liechtenstein, BBC website, June 2010.

Executive Summary: Media Commission (‘Medienkommission’)

General situation

Liechtenstein is so small that its domestic audiovisual media scene consists of only one public
radio broadcaster (Radio Liechtenstein, active since 2004, which was a private station from
1995-2003) and one private television station (1 FL-TV active since 2009).

This leaves the Media Commission with few regulatory tasks. Its main activities are the
funding of print media enterprises, as well as the professional training of journalists.

Powers

The Media Commission supervises the broadcasters regarding quotas, advertising and the
protection of minors. It can impose fines of up to CHF 10,000 (about €7,400). In practice, it has
not used its powers in the last five years, due to lack of a relevant TV offer.

The Media Commission can give opinions to the government, and reports on questions posed
by the government.
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The highest decision making organ

The Media Commission consists of five members — including a chair and vice-chair — and two
substitutes. They are representatives from civil society, appointed by parliament, which also
decides on the chairman. Informally, the political parties are involved in the nomination process.

Board members are appointed for a four-year term, renewable once. The Media Law
stipulates that they should have sufficient knowledge of legal, media and economic affairs to
fullfil their function properly.

The board works on a honorary basis, i.e. receives a moderate reimbursement of expenses for
its six to eight meetings per year.

The independence of the Media Commission is set out in the Media Law and Broadcasting
Law. Several positions — such as being a member of the adminstrative council of Liechtenstein
Broadcasting, a member of parliament, government, etc. — cannot be combined with membership
of the Media Council. There are no rules to guard against conflicts of interest after the term of
office has ended.

Criteria for the dismissal of board members — including serious neglect of duty, and
incompatibility with other functions after appointment — are listed in the Media Law.

Staffing and funding

The Media Commission has no staff, except for its board members. The day to day
administrative work is done by the Press and Information Office, a department of the public
administration.

The Media Commission is completely funded by the state, with no additional sources of
income.

Budget and staffing appear to be sufficient, considering the limited tasks of the Media
Commission.

Checks and balances

The Media Commission is accountable to parliament, which can ask questions, as well as to the
government as a whole.

Appeals against decisions of the Commission can be made to the government. It can overturn
the Media Commission’s decisions, and force it to take action necesarry to fulfil its legal
obligations. The government can not replace a Commission decision with its own, but only refer
it back to the Media Commission for a new decision.

Oversight is restricted to legal and financial aspects; there is no political supervision.

An annual financial audit is undertaken by the national finance control, parliament and the
government. There are no private audit firms involved. There is no external audit of the work of
the Media Commission.

Procedural legitimacy

There are no decisions that require a prior public consultation. No consultations have taken place
in the last five years.
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There is no legal obligation to publish decisions, but they are included in the annual report of
the Media Commission to parliament and the government.

2.3.4.3 Norway

Quick Facts

Norway is a country with a population of 4.8 million inhabitants. It rejected EU membership
after a general referendum on two occasions: 1972 and 1994.

Competition for the public service broadcaster NRK started in 1981, and since then, private
and local stations have built up substantial audiences. Digital television via cable and satellite
offer a wide range of specialist channels. Many Norwegian channels broadcast from abroad and
are therefore not subject to Norwegian jurisdiction. Analogue switch-off occured at the end of
2009. TV2 is NRK’s most important competitor; other major competitors are TV3 Norge and TV
Norge. Source: Country Profile Norway, BBC website, June 2010.

Executive Summary: Norwegian Media Authority (MA)

General situation

The Media Authority and the Ministry of Culture are jointly responsible for the regulation of
audiovisual services. The Media Authority (MA), established in its present form in 2005, when
several regulators were merged, regulates the media pursuant to the Act on Broadcasting, the Act
on Films and Videograms and the Media Ownership Act. The MA is an administrative body
under the Ministry of Culture. The Ministry decides on complaints concerning the MA’s
decisions pursuant to the Broadcasting Act, and may as such reverse these decisions. The
Ministry may also instruct the MA in general and in individual cases(see attached Addendum).
None of these possibilities exists in the field of media ownership.

The Ministry of Transport and Communications and the Post and Telecommunications
Authority are the bodies responsible for regulating electronic communications, including the
licensing of spectrum. The right of reply is regulated in the General Civil Penal Code and the
Broadcasting Act. The Press council is a self-regulatory body handling complaints on media
according to its own Code of Ethics (i.a. the right of reply). The public service broadcaster’s
broadcasting council deals with audiovosual content matters relating to the public service
broadcaster.

The AVMS Directive has not been implemented, pending negotiations between the EEA
EFTA States and the Commission on adaptations. Thus, non-linear services are not currently
regulated.

The MA supervises 27 national channels and co-supervises three public service TV channels
from NRK.

Powers

The Ministry of Culture has general policy setting powers, general policy implementing powers
and third party decision-making powers in the broadcasting area. The MA has third party
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decision-making powers in its areas of responsibility. Whereas the Ministry does the policy
making, decisions are mostly taken by the MA.

The MA systematically monitors the services operated by licensed and registered operators to
assess whether they comply with the rules on quotas, advertising and the protection of minors. It
also has information collection powers in these areas. It has a range of powers of sanction
(including in the area of quotas), ranging from warnings, the power to impose fines (up to
approximately €250.000) and suspension and revocation of licenses. Sanctions also include the
prohibition of advertising for a limited period.

In the past few years, the following sanctions have been applied: warnings, fines, other
financial penalties and a limited number of revocations/suspensions of licenses.

The highest decision making organ

The Director General of the MA 1is appointed by the Ministry of Culture. It is a permanent
position.

It is not specified in general terms which qualifications and professional expertise are required
but the Ministry of Culture has specified that the qualifications required of the current Director
General were published when the position was announced vacant.

Regarding the appointment process and the term of office, rules on conflicts of interest exist
in relation to governement and industry, but not with regard to political parties. The conflict of
interest rules also apply to senior staff.

There are no conflict of interest rules after termination of office.

According to the Ministry of Culture, conflicts of interest are regulated in the Public
Administration Act, and they apply to all public servants that are involved in administrative deci-
sions in the exercise of public authority (i.a. the Director General as well as the majority of the
staff of the MA).

No dismissal has occured during the past five years. It is noted in that context that Norwegian
civil servants enjoy a high level of job protection.

Staffing and funding

It appears that the MA has enough staff. The current staff count is 45 employees.

The administrative budget for 2010 is approx. €5.3 million. The MA 1is funded solely by
government funds. The Ministry of Culture submits a proposal for the funding of the MA
annually over the state budget, which is then decided upon by the national assembly (Stortinget).

Checks and balances

The MA is subject to annual external auditing for its spending. Audits are performed by the
National Audit Office, which is a body under the national assembly.

The MA is accountable to the Ministry of Culture, which in turn is accountable to the national
assembly.
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The MA submits annual reports to the Ministry of Culture, eg. on the decisions taken and the
current state of the media sector in Norway. No approval of the report by the ministry is
required.

The Ministry of Culture has the power to overturn decisions by the MA in all decisions
relating to the Broadcasting Act. However, decisions relating to the public service remit and
media ownership questions cannot be overturned by the Ministry, but can only be appealed
againts.

Within the MA, there are two internal stages of appeal, as the Authority may be requested to
revisit issues in certain cases. Furthermore, a decision can be appealed externally with the
ministry, the King and courts of law. External appeals can be lodged before the internal (MA)
possibility of appeal is exhausted. All interested parties can lodge complaints. Complaints
handling procedures do not exist. Suspensory action is awarded to decisions in individual cases
in case of complaints. However, decisions are suspended pending appeal if appeals are lodged
with courts. Annuled decisions are referred back to the MA for new decisions. For further
details, see Addendum.

Procedural legitimacy

Major changes of law are often preceeded by experts’ reports and by public hearings. There is a
general requirement that foresees that states that all public and private institutions and affected
organisations should be heard. Between one and four consultations are organised by the Ministry
of Culture on questions relating to the media.

There is no specific formal requirement that the decisions of the MA should be published, but
they are generally publicly available in accordance with the Freedom of Information Act. In
accordance with the Public Adminsitration Act. Decisions must be motivated.

Addendum submitted by the Ministry of Culture

The current system on appeals may be outlined as follows:
The Ministry may issue both general instructions and instructions pertaining to individual
cases to the MA.
Appeals concerning administrative decisions pursuant to the Broadcasting Act follow the gen-
eral rules of the Public Administration Act, according to which
Individual decisions may be appealed, by a party or person having a legal interest in ap-
pealing the case, to the administrative agency (the appellate instance - the Ministry of Cul-
ture) which is the immediate superior of the administrative agency that made the adminis-
trative decision (the subordinate instance — the MA).
The subordinate instance may rescind or alter the administrative decision if it considers the ap-
peal justified. If not, the documents in the case are sent to the appellate instance. The appellate
instance is required to ensure that the case is clarified as thoroughly as possible before an admin-
istrative decision is made. It may require the subordinate instance to undertake further investiga-
tions etc.
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The appellate instance may try all aspects of the case and take new circumstances into ac-
count. The appellate instance may make a new administrative decision in the case or rescind the
previous administrative decision and return the case to the subordinate instance for a new hear-
ing of the case fully or partially.

The Ministry may also (on the proviso that certain conditions are fulfilled) reverse the subor-
dinate agency's administrative decision even in the absence of an appeal.

The government has recently submitted a proposal*’® to the national assembly amending the
Broadcasting Act on this point. The proposal entails that:

An independent appeals body is to be established that will handle all appeals concerning

administrative decisions made by the MA pursuant to the Broadcasting Act, except licensing

of national broadcasting services and of broadcasting distribution infrastructure.
The Ministry may only issue general instructions to the MA, with the exception of individual
cases concerning the licensing of national broadcasting services and of broadcasting distribution
infrastructure.

The Council of State may in cases involving matters of principle or of major importance to
society rescind decisions made by the MA or the appeals body.

2344 Switzerland

Quick Facts

Switzerland is a small country with a population of 7.6 million. It is not an EU member; a
referendum in 2001 went against opening talks on joining. However, Switzerland has close
relations with the European Union on political, economic and cultural matters. These relations
are governed by a whole structure of bilateral agreements, concluded over the years between
Switzerland and the EC/EU.

The public broadcaster Swiss Broadcasting Corporation (SRG/SSR) operates eight TV
channels. Private radio and TV stations operate at a regional level. Television stations from
France, Germany and Italy are widely available, thanks in part to the very high take-up of multi-
channel cable and satellite TV. According to Ofcom, in 2008, 77% of the population had an
internet connection. Source: Country Profile Switzerland, BBC website, May 2010.

Executive Summary: Federal Office of Communications (Ofcom) and Independent Complaints Authority for
Radio and Television

General situation

In Switzerland, the body in charge of audiovisual matters is the Bundesamt fiir Kommunikation
(Federal Office of Communications)) BAKOM (Ofcom). Ofcom is part of the Federal
Department of the Environment, Transport, Energy and Communications (DETEC). It is a
converged regulator supervising the electronic communication and it was established in 1992.

478  http://www.regjeringen.no/pages/14411658/PDFS/PRP201020110007000DDDPDEFES.pdf
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The Independent Complaints Authority for Radio and Television (ICA) monitors the content
of editorial programmes if there are complaints.

On demand media services are not regulated.

The regulatory bodies currently supervise eight television channels of the public service
broadcaster (SRG), 13 local/regional channels with a performance mandate and 91 commercial
channels .

Powers

Ofcom has general policy-setting powers, general policy-implementing powers and third party
decision making powers in its areas of responsibility. The ICA only has third-party decision
making powers.

Ofcom monitors in a systematic way (as well as after complaints) the services operated by
licensed operators to assess in particular if they comply with the rules on quotas, advertising and
the protection of minors . It also has information collection powers in these areas. The ICA
monitors the operators only after complaints.

Ofcom has a range of powers of sanction, ranging from warnings, fines (e.g., in the case of
advertising and the protection of minors), and the power to impose penalty payments.
Publication of decisions is also possible, but there are no formal rules about the publication in the
Act. The ICA has limited modes of sanctioning: warnings and fines can be given out. ICA 1is in
charge of handling complaints from viewers.

The highest decision making organ

For Ofcom, the highest decision making organ is the Director General. The Director General is
appointed by the Federal Council, following nomination by the competent minister. The term of
office of the Director General is not specified.

The ICA’s highest decision making organ is the board. It includes nine members (journalists,
lawyers and professors in the media field) and gender parity is required. The decision-making
process is based on majority vote, and the presence quorum is six. The chairman and board
members are appointed by Federal Council for four years. The term of office is limited to 12
years (in particular cases, 16 years).

Staffing and funding

Ofcom’s staff number 275 (26 people for audiovisual matters), and the budget is CHF 82 million
(CHF 36 million for audiovisual matters). The annual budget comes from end-user fees (5%),
state funding (25%), spectrum fees (37%), authorisation/licence fees (28%), fines (1%) and ad-
vertisement and sponsoring concession tax from radio and TV stations (4%). The regulatory
body is audited by National Audit Office.

In the ICA besides the board (nine members) a secretariat is operated with two legal advisers
(part time) and a part time administrative secretary. The annual budget of CHF 0.5 million is de-
cided by the General Secretariat of the Federal Department of the Environment, Transport, En-
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ergy and Communications (DETEC). The ICA has no other revenue, only state funding. The
ICA is not audited.

Checks and balances

Ofcom is accountable to the Parliament (reports, parliamentary questions, consultations), to the
Government (reports, questions), and to the Minister (consultations, reports). It has to prepare an
annual report to the parliament/ministry about financial auditing, performance linked to
objectives and clearly defined indicators. Approval of the Federal Finance Administration is re-
quired.

Only the Federal Administrative Court has a power to overturn decisions by Ofcom (it is only
a legal supervision). Parties to a decision can lodge an appeal against a decision of the regulator
(Federal Administrative Court and Federal Court). The Government, the Ministry and the
Parliament have the power to give instructions to Ofcom. The Government and administration
must act on the grounds of the Constitution and the laws.

The ICA is accountable to Parliament, to the Government, and to the public. It has to prepare
an annual report to the federal council about its composition, financial state, complaints
proceedings, legal precedents, decisions of the Supreme Court, and international activities. The
plaintiff and the broadcasters have the right to lodge an appeal before the Federal Supreme
Court. In its area of responsibility, the Independent Complaints Authority is not bound to any
instructions from the Federal Assembly, the Federal Council and the Federal Administration.

Procedural legitimacy

Ofcom’s projects (except for some decisions, such as those that are against operators) require a
public consultation if they have major political, financial, economic, ecological, social or cultural
significance or if their enforcement will to a substantial extent be the responsibility of bodies
outside the Federal Administration. The consulation period depends on the project; the general
target is three months. Participants of the consultation also depend on the project; however, as
the consultations are public, everybody may submit an opinion. Consultation responses are pub-
lished.
The ICA does not organise public consultations.

2.3.5 Selected Third Countries

2.3.51 Australia

Quick Facts

Australia has a population of 21.3 million.The national constitution adopted in 1901 combines a
UK-style system of responsible government with a US-style federal system of six states
(formerly British colonies), plus federal territories. Most powers affecting electronic media are
held by the federal legislature.

There are two main national broadcasters in Australia that could be described as public
service broadcasters: the Australian Broadcasting Corporation (ABC), which runs national and
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local public radio and TV stations, as well as Australia Network, a TV service for the Asia-
Pacific region; the Special Broadcasting Service (SBS), which broadcasts in many different
languages on its radio and TV networks. Commercial TV enjoys the lion’s share of viewing and
revenue. The main commercial TV operators are the Seven Network, Nine Network, Ten
Network, Foxtel, and Austar. Source: Country Profile Australia, BBC website, June 2010.

Executive Summary: Australian Communications and Media Authority — ACMA

General situation

In Australia, significant powers relating to the regulation of audiovisual media are reserved to the
responsible government minister, currently the Minister for Broadband, Communications and the
Digital Economy. In the last 20 years, the legislature has incrementally increased governmental
powers of regulation over audiovisual media, at the expense of the Australian Communications
and Media Authority (ACMA) and its predecessor bodies.

The ACMA has various limited powers of regulation of audiovisual matters. In broad terms,
however, the ACMA is often officially described as an ‘enforcement’ or ‘implementation’ body.

Apart from the key role of the responsible government minister, a number of functions that
would typically be exercised by the audiovisual media industry regulator in a number of other
countries, are in practice exercised in Australia by the Australian Competition and Consumer
Commission (ACCC). The ACCC is considerably larger than the ACMA. With regard to
audiovisual media, it has a role in relation to matters which are regarded as economic regulation.
It has some powers affecting the granting and renewal of spectrum and other licences. It take the
prime role in relation to other matters, such as addressing competition concerns in the industry
and protecting consumers from misleading advertising.

The ACMA was established in its currrent form on 1 July 2005, but it is the successor of a
number of bodies with a similar role; starting with the Broadcasting control Board, which was
established in 1949. It is a statutory authority and exists as a distinct legal entity.

Powers

The ACMA describes itself on its website as ‘the government body responsible for the regulation
of broadcasting, the internet, radio communications and telecommunications’.

The ACMA has general powers of monitoring the industry and administering the licensing
system. The legislation, gives the ACMA a number of specifically-prescribed powers to address
issues in the audiovisual media industry, rather than a general mandate.

The ACMA’s role in relation to the regulation of the public service broadcasters is negligible,
its main role being to hear unresolved complaints and report them to parliament without any
enforcement.

As for the regulation of content on commercial TV, the ACMA has a number of limited
powers. For most issues relating to content regulation, various self-regulatory codes are
established by industry bodies under the relevant legislation; the ACMA'’s role is to determine,
before initally registering those codes, whether the rules set out in them meet specified criteria
(in particular, relating to ‘community standards’ set) out in the legislation so as to determine

200



whether to register them. The ACMA can establish standards of its own initiative, if the self-
regulatory codes do not satisfy the relevant statutory criteria. The ACMA has specific powers to
establish its own content-related codes in only two areas: programmes for children and
Australian content in program services.

There is a process for the ACMA, if it is established that a licensee has not complied with a
code, to initiate a process of fromal and informal measures, some of which may utlimately
involve monetary and civil penalties (although this is rare), or suspending or cancelling a licence,
which has not happened to date.

The highest decision-making organ

The highest decision making organ of the ACMA is the Authority, which is composed of a
chairman and, currently, seven other Members. It has the power to take decisions on all
regulatory matters within its area of responsibility. Authority decisions are made by consensus,
although formal voting is possible, with a quorum of four members.

The chairman and members are appointed by the executive government for a term (or terms)
that may not exceed ten years. These appointments follow, in recent practice, a selection process,
based on applicants responding to a national advertisement for the post, a selection panel
procedure involving a panel appointed by the government minister and nomination by the
minister. There are no prescribed selection criteria, for example in relation to professional
experience, that candidates for these posts must meet.

The chairman is prohibited from holding any other office during his term, unless special
ministerial approval is obtained. As for other board members, part-time members may hold other
offices, but the deputy-chairman and other full-time members may not, unless they obtain the
special approval of the chairman. Senior ACMA staff are also prohibited from holding any other
office, unless they obtain internal ACMA approval.

There are various rules in place covering the chairman, board members and ACMA staff to
avoid conflicts of interest during the term of office and after (ie, restrictions on employment with
regulatees).

There are rules enabling the chairman, individual board members or the whole board to be
dismissed by the minister, on specified grounds, but this issue has not arisen since the ACMA
was established.

Staffing and funding

The ACMA has 647 staff (614 full time equivalents). The majority of these staff are occupied in
telecommunications and radiofrequency spectrum issues rather than broadcasting.

The annual budget of the ACMA is determined by the national parliament. The current budget
is $A102 million.There is no legislative process for this procedure yet.
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Checks and balances

The ACMA is obliged to provide annual and reports to the national parliament and the minister
regarding its performance, including financial performance. It is also subject to an annual audit
by the Australian National Audit Office.

Decisions of the ACMA are subject to review by the courts and, in some cases, appeal to the
Administrative Appeals Tribunal. The overall power of the responsible government minister to
issue directions to the ACMA in relation to broadcasting matters is limited by the requirement
that those directions should be general in nature (ie, not in relation to particular cases) and must
be made public. The minister’s various specific powers of initiation, authorisation or approval of
the ACMA action are not subject to this requirement.

Procedural legitimacy

ACMA is required to engage in a public consultation process prior to adoption of decisions
relating to Imposition/variation of a program standard, Imposition/ variation/ revocation of a li-
cence condition or registration of a code of practice.

2.3.5.2 USA

Quick Facts

The US has a population of almost 315 million. It is the most highly-developed mass media in
the world. Its media content has a global audience. In the US, mass take-up of pay cable and
satellite TV predominates. It also has significant national free-to-air TV networks: ABC, NBC
and CBS. Around 72% of the population have an Internet connection. Source: Country Profile
US, BBC website, June 2010.

Executive Summary: Federal Communications Commission (FCC)

General situation

The key body tasked with regulating the communications industry in the US is the Federal
Communications Commission (FCC), which was established in 1934. The Federal Trade
Commission (FTC) also a role, albeit very limited, in relation to the regulation of advertising.

In the past, the FCC regulated broadcast content in the public interest, because broadcast
signals were considered to be scarce (due to spectrum constraints) and readily available to all for
free. These rationales for the regulation of broadcast content have eroded in recent years as the
vast majority (possibly around 90%) of consumers now choose to subscribe to pay TV services
via cable or satellite, so capacity is not a material issue and the content is only available to those
who exercise the choice to pay to access it. The first amendment to the US constitution, which
prohibits restrictions on free speech, also significantly limits the scope for regulation of
broadcast content.

Audiovisual media regulation in the US has, therefore, essentially moved away from content
regulation and focuses on regulation of pricing and access issues. There is also no direct
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regulation of content for on-demand services. The only remaining exceptions are children’s
programming and political advertising, which the FCC can regulate, regardless of delivery
method.

Powers

The FCC has broad policy formation and implementation powers in relation to broadcast (but not
on-demand) content and broadcast advertising (only in relation to children’s programming and
political advertising).

For the reasons outlined above, however, the scope of the powers of the FCC to regulate
audiovisual media content is actually very limited. In particular, the FCC does not have the
powers to regulate most of the types of content that are subject to regulation in the EU under the
AVMS Directive. For example, there is no broadcast content regulation in the US of major
sporting events, short news reports, hate speech (any such speech could only be challenged in the
courts on an ex post basis and taking acount of the wide scope of the free speech protection
under the first amendment to the US constitution).

The FCC does have powers to regulate children’s programming and political advertising.
General advertising, however, is subject only to ex post regulation (by the FTC, or the Food and
Drug Administration in relation to food and drug advertising), for the benefit of consumers who
have been deceived by false advertising.

In relation to children’s and political advertising, the FCC sanction powers include the
imposition of a fine; there is no set maximum or minimum fine, but fines take acount of
precedent and the economic condition of the party being fined. The FCC also has the power to
suspend or revoke a relevant licence.

The highest decision-making organ

The highest decision-making organ of the FCC is the board of commissioners. This is composed
of five commissioners, including a chairman. It has the power to take all decisions within its area
of responsibility. Decisions of the FCC are taken on the basis of a majority vote of the
commissioners.

All commissioners are appointed by the president of the US and are subject to confirmation
by the US senate (the higher house of the legislature). The chairman of the board of
commissioners is appointed by the president of the US (no confirmation by the senate is required
for this appointment, as the senate will already have confirmed the individual in question as
commissioner). The appointment of commissioners and chairman of the board of commissioners
is for five years. The appointments take place on a staggered basis, however, which reduces the
likelihood that any one president will be able to appoint all commissioners. The appointment of
commissioners may be renewed indefinitely for commissioners, but there is no renewal of the
term of the chairman, although the chairman may be reappointed as a commissioner.

There are no legally mandated requirements that must be met for candidates wishing to
become FCC commissioner or chairman.
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During their term of office, the chairman and other board members of the FCC are subject to
rules preventing them from having industry connections while serving the FCC. On the other
hand, however, it is expected that they will have political affiliations; the only relevant
restriction is that no more than three commissioners can be from the same party. Also, there are
no restrictions affecting what they may do once they have left the FCC.

The entire board cannot be dismissed. There is a procedure for dismissals of individual board
members but there does not appear, to date, to have been any instance of dismissals from the
board of commissioners. Any such dismissal would have to be enacted by the president and
evaluated by the Senate in accordance with full impeachment procedures.

Staffing and funding

As of 2008, the FCC had a total staff of 1,800. This figure includes personnel engaged on tasks
other than the regulation of audiovisual media.

The FCC submits an estimated budget, on an annual basis, to US Congress (legislature),
which then approves it or returns it for alteration and re-submission. The budget for fiscal year
2010/11 is $352.5 million. The vast majority of this budget ($351.5 million) derives from au-
thorisation/licence fees paid by operators.

Checks and balances

The FCC publishes an annual report to the US government on its work and finances. Also, the
FCC is subject to audit by the Government Accountability Office or the Office of the Inspector
General, both federal government agencies, on a semi-annual basis or on the basis of a demand
by congress (the legislature) or executive arm of government.

All decisions of the FCC are subject to appeal through the US court system. The US courts
have full powers to overturn FCC decisions.

Procedural legitimacy

All FCC policy-making decisions and some of its dispute resolution decisions are subject to
requirements of prior public consultation. In 2009, for example, the FCC held 309 such public
consultations and, in 2008,the figure was 353.

Also, all FCC policy-making decisions and dispute resolution decisions must be published
and must be reasoned.

2.3.5.3 Japan

Quick facts

Japan has a population of 127 million. Its broadcasting scene is advanced and vibrant, with es-
tablished public and commercial outlets competing for audiences.

The public broadcaster is NHK, which also runs national radio networks. Most of NHK’s
funding comes from the licence fees paid by viewers. Many millions of viewers subscribe to sat-
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ellite and cable pay TV. Digital TV switchover — terrestrial and satellite — will be completed in
2011. Source: Country Profile Japan, BBC website, August 2010.

Executive summary: Ministry of Internal Affairs and Communications (MIC)

General situation

In Japan, the body in charge of audiovisual matters is the Ministry of Internal Affairs and Com-
munications (MIC), in particular, its Information and Communications Bureau (there is not an
independent regulator in Japan). The MIC has competences in audiovisual content, transmission
and distribution aspects as well as in spectrum. It is also the authority responsible for electronic
communications.

The current ruling party, the Democratic Party of Japan (DPJ), has been keen to set up the
“Japanese version of the US Federal Communications Commission”, an independent regulator
that would oversee the communications and broadcast sectors. Meetings to discuss such a regula-
tor started in December 2009 and are expected to continue for about one year.

Powers

The law establishing the MIC states that the ministry is responsible for the administration of the
ICT which includes the promotion and regulation of electronic communications, broadcasting
and spectrum management, enforcement as well as research and development.

(Broadcasting programming is mainly governed through industry’s self-regulation).

The law does not provide for the establishment of a monitoring authority. However, the MIC
may require information for the purposes of law enforcement, and regulatory action is expected
to be taken on an ex-post basis. In response to the Kansai Telecasting Corporation (KTV) scan-
dal in 2007 (in which KTV faked scientific data concerning a food product largely known by
Japanese), the MIC sent a warning to the TV station but it decided not to revoke the channel’s
licence (which the ministry could have done at its own discretion).

A special committee on ethics (the BPO — Broadcasting Ethics and Program Improvement
Organisation) was set up in 2003. The BPO was initially established to handle complaints from
viewers but its powers have evolved and it now conducts investigations into human rights in-
fringements as well as falsified data produced by TV channels. Based on the findings it collects,
the BPO issues recommendations to broadcasters or the industry in general.

The highest decision making level and rules against conflict of interest

The highest level decisions are taken by the minister, not by a decision making organ.

Rules against conflicts of interest apply during the minister’s term of office only (no such
rules exist during the appointment process or after the minister’s term of office). The minister
must:

not occupy a position in a profit making organisation or in a public interest corporation;
refrain from dealing with marketable securities or investing in real estate;
disclose the assets held by his/her spouse and children;
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not organise excessively large gatherings such as parties for political fund raising that
would attract public attention.

Staffing and funding

The total staff of the MIC numbers 5,238 people, among which, 279 are part of the Information
and Communications Bureau.

The annual budget of the MIC is decided by the Diet by the end of March (start of the fiscal
year). In 2008, the MIC budget request for ICT was above ¥103.5 billion (out of which ¥67.36
billion derived from spectrum fees).

Checks and balances

The MIC is subject to a yearly external auditing by the Board of Audit (the board does not be-
long to any ministry and is independent from the cabinet).
It is also accountable for its work to:
parliament, through answers to parliamentary questions and submission of policy
evaluation reports (all ministries must conduct policy evaluation through reports that are
submitted to the Diet);
the government as a whole, through mutual coordination and liaison among the administra-
tive bodies;
specific ministries, including to the MIC itself (to its Administrative Evaluation Bureau)
through the submission of policy evaluation reports; and
the public at large, through disclosure for example of policy evaluation reports. Although
not required by law, the MIC also publishes a white paper each year for the general public.
Decisions by the MIC taken in relation to the enforcement of the rules listed in the AVMS
directive can be cancelled by the Radio Regulatory Council (an advisory body of the MIC) and
the Tokyo High Court. However, these entities cannot take a new decision on the behalf of the
ministry (they can only send it back to the MIC for a new decision).
Regardless of an appeal lodged against a decision only the prime minister can overturn a deci-
sion taken by the MIC.

Procedural legitimacy

The MIC is obliged to carry out public consultations when drafting a number of decisions such
as administrative orders, orders established pursuant to acts and rules, review standards, etc. It
consults all interested parties for a period of over 30 days.

In the past five years, the ministry carried out 21 public consultations on issues such as pro-
gramming, distribution, privacy and pluralism.

Only ministerial ordinances must be published by law and they must be motivated.
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2.3.5.4 Singapore

Quick Facts

Singapore is a very prosperous high-tech city-state. It has a population of 4.7 million, which
inhabit a very small area (660 sq km).

Singapore’s media environment is highly regulated and censorship is common. Singapore
Press Holdings and MediaCorp (which is owned by a state investment company) dominate the
media scene. The two companies merged two newspapers and four TV channels in 2005. SHP
continues to operate 17 newspapers independly of MediaCorp. MediaCorp wholly owns and runs
four other TV channels. As for the internet, those who post political material on the internet are
expected to register with the authorities. Source: Country Profile Singapore, BBC website,
November 2010.

Executive Summary: Media Development Authority (MDA)

General situation

All seven linear TV services in Singapore are wholly-owned by a government-owned company.
There are also six non-linear commercial services and five commercial IPTV services; the latter
have been licensed and launch is pending.

The Media Development Authority (MDA) regulates all media in Singapore, with minor
exceptions. Unusually, it also has a role as a promoter of media. It was formed in 2003 by the
merger of Singapore Broadcasting Authority, the Films and Publications Department and the
Singapore Film Commission.The MDA is a separate legal entity, which reports to the
responsible government minister.

Advertising is regulated by the Advertising Standards Authority of Singapore (ASAS), an
association of media associations which has been set up on a non-statutory basis. The MDA is a
council member of ASAS and provides input on a range of matters, including on potentially
harmful content, public interest or social norms.

The MDA Act, which governs the establishment and powers of the MDA, states that the
MDA is a separate legal entity. However, the government minister has the power to override
decisions of the MDA and to give it instructions (in line with the MDA Act).

Powers

The MDA has general policy-setting and policy-implementing powers with regard to TV
content, films and internet content. Under the Broadcasting Act, for example, the MDA can
regulate content, for the protection of minors; it can also regulate the provision of a right of
reply. On issues concerning taste, the MDA usually consults specific committees set up for this
purpose. These committees are appointed by the MDA and have an advisory nature.

In the event of operation of a broadcasting service without a valid licence, the MDA can
impose fines up to $200,000 or three years jail with a daily $10,000 fine. Also, the MDA may
impose fines of up to $50,000 for infringements of the rules relating to protection of minors and
for breaches of content standards, including advertising standards.
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The highest decision-making organ

The highest decision-making organ of the MDA is its board, which has 16 members. According
to the 2008/9 annual report of the MDA, five of these board members are representatives of
government, six are industry representatives and the other six are experts.

The chairman of the MDA is appointed by the government minister, for a term of three years.
This term may be renewed for an unspecified number of times. The other members of the MDA
board are also appointed, again for renewable three-year terms, by the minister. There are no
formal requirements that must be met by an individual in order to be appointed to the board of
the MDA.

There are no specific rules to address potential conflict of interest issues that might arise with the
government, political parties or industry in the appointment process of a board mem-
ber/chairman. This is unsurprising, given the political context. There are, however, rules in the
MDA Act to deal with possible conflicts of interest during the term of office of an MDA board
member or chairman. When there is industry-sensitive information, sometimes it is not shared
even with members of the board (other than the chairman). Once the chairman or board member
has left the MDA, he/she is free to work for former regulatees, subject to a cooling-off period.

The relevant legislation permits the minister to remove the chairman or member of the board of
the MDA. A board member can be dismissed “in the interest of the effective performance of the
functions of the Authority under this Act, or in the public interest”. In practice, however, the is-
sue of dismissal has not arisen, as those appointed to the board are carefully vetted in advance.

Staffing and funding

The MDA currently has a staff of 283.
According to the 2008/9 MDA annual report, its budget is $218 million. This budget includes
media industry promotion costs.

Checks and balances

The MDA is required to issue an annual report to the parliament and to the responsible
government minister. The minister must accept the report before it goes to parliament and is
made publicly-available. The reports on the work done by the MDA on controversial areas such
as censorship is missing from the post-2004 annual reports as the MDA’s emphasis was on clas-
sification and co-regulation. In the 2008/09 annual report, the word censorship is completely ab-
sent.

Also, the annual accounts of the MDA must be audited by external auditors and the govern-
ment’s auditor general in order for them to be accepted.

The responsible minister has the power to give instructions to the MDA, provided such in-
structions are not inconsistent with the relevant legislation (the MDA Act). It is also the minister
who hears appeals on decisions of the MDA. The Minister’s decisions can be subject to judicial
review by courts.
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Procedural legitimacy

The MDA has a cluster of ten advisory committees on all types of media, which are consulted on
specific issues. According to internal MDA guidelines, the relevant advisory committee must be
consulted before “judgment-call” decisions are taken.

Consultation responses are not published, although the MDA provides summaries.

For industry-sensitive issues, the relevant industry players are consulted; the regulator pub-
lishes a summary of the consultation responses, but this is essentially a closed-door process.

There is no requirement, as such, to publish reports and decisions of the MDA as a matter of
practice, however, this is usually done, following a thorough vetting. For “operational” deci-
sions — e.g. the age rating for a controversial movie — the decision is given to the applicant.
The ratings are published on the MDA’s website.

2.4 Issue Summaries

In the following chapters the results of the questionnaires*”” are presented in summarised over-
view, analysed by issue. The subchapters reflect the structure of the questionnaire given to the
county correspondents and the national regulatory authorities.

2.4.1 General information

24.1.1 Market data

The tables cover data on the number of audiovisual media services that are supervised in each of
the countries (radio has been excluded). The information covers the number of linear commercial
services, the number of public service channels and the number of non-linear commercial ser-
vices.

2.4.1.1.1 Linear services (commercial and public)

For all groups of countries there are very large differences in the number of services that are li-
censed/supervised. Liechtenstein and the regulator for the German community of Belgium only
have one service to supervise, while some regulators supervise vast numbers of services. Ofcom
in the UK supervises 905 commercial services.

It would be meaningless to calculate the average number of services per countries, given these
vast differences.

Obviously, there are fewer public service channels. Some countries have more than ten
(Denmark (18), Germany (23), Poland (25), Switzerland (21), Turkey (21) and the UK (12)). In
The Netherlands, there are 343 public service channels.

7 The information contained in the issue summaries is valid as on May 1. The summaries were produced on the

basis of this information in September 2010. Correction, comments and remarks of the responsible govern-
ments and ministries and regulatory bodies made in November 2010 have been included.
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In all the other countries, there are fewer than ten and usually less than five and Liechtenstein
and Luxembourg have none.

2.4.1.1.2 Number of non-linear commercial services

In 27 out of the 43 countries covered, no non-linear commercial services are currently being su-
pervised.

In the remaining countries, the number of services that are supervised is quite low, except for
Germany (around 300 services) and Italy (93). Then the figure drops to around 20 for Belgium
and well under ten for each of the rest. Japan supervises 22 services. In the US, the FCC does not
regulate the content side of on-demand services.

2.4.1.2 Supervision of audiovisual media service providers

In general (the detail is explained under the following sections) we see that in 39 of the European
countries the main supervisory functions are carried out by a separate media authority. In only
three of the countries are these functions not carried out by a separate authority (see below).

2.4.1.2.1 Single v. multiple authorities

2.4.1.2.1.1 Member States

In some Member States and for some of the areas covered by the AVMS Directive, other au-
thorities (than the main supervisory authority) are also involved. This is in particular the case for
the right of reply, hate speech, advertising and the protection of minors, where other authorities
can also be involved.
Right of reply: in seven countries (or regions) questions dealing with the right of reply are
covered not by the main supervisory authority but by courts (Austria, Flemish speaking
community of Belgium, France, Germany, Poland and the Netherlands). In Denmark, the
Press Council supervises the application of the right of reply.
Hate speech: in six countries, the following authorities are involved: Finland (courts),
Germany (the KJM, the Commission for the protection of minors and the media); the
Netherlands (courts), Slovenia (Courts and the media inspector within the ministry of cul-
ture), Sweden (the Chancellor of Justice), Lithuania (ZEI, the Journalists’ Ethics Inspec-
tor).
Advertising: in five countries other authorities are involved, sometimes in combination
with the main regulator: Finland (Consumer Ombudsman), UK (the ASA, the Advertising
Standards Authority), Portugal (the Directorate general of the consumer and Commission
for the application of financial penalties in economic advertising matters), Sweden (the
Consumer Protection Agency and the Medicinal Products Agency), Netherlands (the Ad-
vertising Code Foundation, and the Advertising Code Commission).
Protection of minors. In four countries, the following authorities are also involved in com-
bination with the main authority: Germany (the KJM, the Commission for the protection of
minors, in Lithuania (the ZEI, the Journalists’ Ethics Inspector), the Netherlands (Nicam,
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through a co-regulatory regime, the Netherlands institute for the classification of audiovis-
ual media), Sweden (the Chancellor of Justice).

Lastly, three of the Member States have regional media authorities to deal with. Belgium has
three (the VRM, the CSA and the MRat), Germany has 14 state media authorities to deal with
commercial services and Spain has a new national authority (CEMA, the national authority,
CoAN - the Audiovisual Council of Navarre, CAC — the Audiovisual Council of Catalonia,
CAA the Audiovisual Council of Andalucia).

2.4.1.2.1.2 Candidate and potential candidate countries

In all the candidate and the potential candidate countries, except for Serbia, a single supervisory
body is in charge of supervising the application of the media legislation for commercial and pub-
lic service televisions.

In Serbia, the situation is a bit more complicated as, the ministry of culture is in charge of
some aspects (right of reply and information duties).

2.4.1.2.1.3 EFTA countries

In Norway and Switzerland, there is more than one authority involved in the supervision of the
areas that are covered in the AVMS Directive. In Norway, the Ministry of Culture is involved on
advertising questions with the Media Authority, courts are involved on hate speech matters and
the Press Council is responsible for the right of reply. In Switzerland, the Independent Com-
plaints Authority for Radio and Television is responsible for advertising, for questions linked to
the protection of minors and for hate speech. Courts are responsible for the right of reply.

2.4.1.2.1.4 Selected third countries

In Australia, the Communications and Media Authority is in charge of most of the aspects that
are covered by the AVMS directive, where they exist. The minister is in charge of setting the
events of major importance but the authority monitors and investigates compliance. In the US,
similarly, the FCC is mainly responsible but the Federal Trade Commission and the Bureau of
Consumer Protection and the Food and Drug Administration are also involved for some aspects.
In Japan, the Ministry of Internal Affairs and Communications is the only entity that is involved
and in Singapore, the Advertising Standards Authority is responsible for advertising, while the
Media Development Authority is responsible for the rest.

2.4.1.2.2 Supervision of commercial (linear) broadcasters and of public service broadcasting

We have gathered information on whether public service broadcasters are supervised in a differ-
ent manner from commercial broadcasters in relation to the rules contained in the AVMS direc-
tive. We see that in the vast majority of countries, the supervision of PSBs is carried out in the
same way.
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2.4.1.2.2.1 Member States

In the vast majority (22 out of 27) of the Member States, all broadcasters (i.e. commercial and
PSBs) are supervised in the same manner. In five countries (the Czech Republic, Denmark, Es-
tonia, Germany and Slovenia), different supervisory authorities are involved.
In the Czech Republic, the Broadcasting Council (i.e. the regulatory authority) is involved
on all the aspects of supervision but the Czech Television Council is also involved on ac-
cessibility questions.
In Estonia, where there is no separate regulator, the ministry of culture and the broadcast-
ing council of the public service broadcaster have joint supervision powers. The ministry
of culture is mostly competent, except for information requirements, accessibility, and co-
operation with other regulatory bodies and the Commission. These are areas where the Es-
tonian Public Broadcasting Council is responsible.
In Denmark, we see that whereas, the regulator (RTB) is competent to supervise the appli-
cation of the rules in relation to commercial broadcasters, this responsibility is shared with
the ministry of culture, in relation to PSB.
Germany is different in that the internal supervising bodies of the public service broadcast-
ers are exclusively competent to supervise the application of all the areas listed in the
AVMS directive. The media authorities have no competence in the area.
In Slovenia, for commercial and public service broadcasting, there appears to be a shared
responsibility of supervision by the regulator on the one side, and the ministry of culture on
the other. The programme Council of RTV Slovenia is responsible with the ministry of
culture in the area of accessibility for instance.
In Luxembourg, there is not public service television.

2.4.1.2.2.2 EFTA countries

In the EFTA countries, three elements are noteworthy:
In Iceland, the regulator (the Broadcast Licence Committee) is not responsible for the su-
pervision of the rules in relation to PSB. This function is carried out by the ministry of
education, science and culture.
In Norway, the PSB is not supervised in quite the same manner as the commercial broad-
casters, as the ministry is involved in aspects where, is in relation to commercial broadcast-
ing, only the Media Authority is involved (e.g. the promotion of European works).
In Liechtenstein there is no PSB.

2.4.1.2.2.3 Candidate and potential candidate countries

In this group of countries, the only specific feature is that Turkey’s regulator RTUK is not re-
sponsible for the supervision of PSB. In all other countries, the supervision of PSB is carried out
in the same manner as for commercial television.
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2.4.1.2.2.4 Selected third countries

In Australia, the supervision of PSB differs from that of commercial television because the regu-
lator (the ACMA) is involved, but on the certain issues, such as the respect of the promotion of
certain types of works, the public service broadcasters themselves are only involved.

In the US, Japan, and Singapore, PSBs are supervised in the same manner as other broadcast-
ers.

2.4.1.2.3 Supervision of on-demand services

At the time we gathered the national information, seven Member States (Cyprus, Hungary, Lat-
via, Lithuania, Poland, Portugal and Slovenia) had still not transposed the AVMS Directive. In
all the countries that have transposed the directive, the UK stands out because it has mandated
ATVOD, under a co-regulatory regime with Ofcom to supervise the way in which on-demand
audiovisual media service providers comply with the legislation. In all the other countries, the
same authorities that supervise commercial broadcasters are in charge of non-linear services.

2413 Converged regulators

2.4.1.3.1 EU Member States

Among the Member States, only Finland (FICORA), Italy (AGCOM) and the UK (OFCOM)
have converged regulators with competences that cover audiovisual content, transmission, distri-
bution and spectrum issues, and sometimes other sectors such as post or publishing. In Hungary,
a converged regulator is in the process of being created.

In the majority of the Member States, the media regulators do not have competences in other
fields than those that are directly related to the media sector.

2.4.1.3.2 Candidate countries

In candidate countries there are no converged regulators.

In Croatia, the agency for electronic media is competent for audiovisual content and transmis-
sion aspects only (distribution aspects are not part of its competences). In the former Yugoslav
Republic of Macedonia, the competences of the Broadcasting Council do not cover on-demand
services. In Turkey, the media regulator, RTUK, has competences for content, distribution and
transmission (in cooperation with the Information and Communication Technologies Authority).

2.4.1.3.3 Potential candidate countries

Among the potential candidate countries, the only converged regulator is the Communications
Regulatory Agency in Bosnia Herzegovina. It has competences on audiovisual content, transmis-
sion and distribution aspects, spectrum and electronic communications. It does not have compe-
tences on other sectors such as energy or post.
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2.4.1.3.4 EFTA countries

In the EFTA countries, Switzerland (Federal Office of Communications) has a converged regula-
tor.

2.4.1.3.5 Selected third countries

Australia (the Australian Communications and Media Authority) and the US (the Federal Com-
munications Commission, FCC) have converged regulators. In Japan, all sectors (electronic
communications and media) fall under the remit of the Ministry of Internal Communications.
The current ruling party, the Democratic Party of Japan, is keen to set up the “Japanese version
of the US FCC”. Meetings to discuss such a regulator started in December 2009.

2414 Staff and overall budget

It is difficult to gather comparable data for the countries on the staff and overall budge of the
regulatory authority, especially for their tasks in relation to the areas that are covered in the
AVMS Directive. Very often a breakdown was not possible by sector where the regulator super-
vises other areas than those strictly related to the audiovisual sector. Also, as seen above, the size
of the market is very different.

2.4.1.4.1 Staff

For the staff there are three groups of countries:
countries (13) where the law specifies the number of overall staff (but where the regulator
carries out other functions, there does not seem to be a breakdown by area);
countries (9) where the law only specifies the number of board members but not the overall
staff count;
countries (19) where nothing is specified in the law.

For the countries where the overall count is specified, in six cases out of 14*, the actual head
count is lower than what is specified in the law.

480 For Albania, the current head count is 54, the total number of staff is specified in the law, but this data is
missing.
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Fig. 1: Specified and actual number of staff
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2.4.1.4.2 Overall budget

We have gathered data on the whether the annual budget is foreseen in the law and on the current
annual budget. Again, we have no comparable data on the breakdown in relation to the areas that
are covered in the AVMS directive.

We have two groups of countries, where either the budget is foreseen in the law, or it is not.
The largest group of countries is where the budget is not foreseen. Countries where the budget is
foreseen are illustrated in the table below, with the difference between the foreseen budget and
the actual budget.

Tab. 4 Overview on foreseen and actual budget

Budget foreseen in law Amount specified Current annual
budget*'

Austria (KommAustria) €2.86m €2.430m

Greece (NCRTYV) €3.12m €3.03m

France €34.78m €35m

481  The figures are usually for 2009, the detail is specified in the table.
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Malta (Broadcasting au- €606,000 €606,000

thority)

Poland (KRRiT) €4.16m €6.37m (has other sources
of income)

Slovenia (APEK) €1.2m (linked to AVMS) €1.98m

Spain (CAC) €10.67m €10.67m

Spain (CoAn) €0.64m €0.64m

Spain (CAA) €7.9m €7.9m

Turkey (RTUK) €71.9m €34.3m

Australia (ACMA) 108m ($) (€77m) 108m ($) (€77m)

In the following countries, no data was available on the current annual budget: Austria (BKS),
Belgium (MRat), Cyprus, Denmark, and Liechtenstein.

On the current annual budgets, there are very large differences. The regulators with the small-
est budgets are Albania (KRRT - €780,000 for 2010), CoAN in Spain (€645,000), the Broadcast-
ing Authority of Malta (€606,000), LRTK in Lithuania (€485,000), the National Broadcasting
Council of Latvia (€332,000). Ofcom in the UK has the largest budget with €170.93m. Agcom in
Italy has a budget of €65m.

2.4.2 Institutional Framework

2.4.2.1 Legal status of supervisory authorities and independence as a value

In this set of tables, we have gathered information on the form taken by the regulatory body,
whether it is a separate legal entity and if it is not, to what entity it belongs to. We have also
asked whether independence is implicitly or explicitly recognised as a value in the legal frame-
work.

We see that in 39 of the European countries, only four stand out because the media regulatory
functions are not carried out by a separate legal entity, or because the authority in charge is under
the direct authority of the ministry (Estonia, Norway and Switzerland). In Luxembourg the main
functions are carried out by the ministry, with the exception of a very few areas, where the CNP,
the Conseil National des Programmes, has advisory and monitoring functions. The situation is
much more contrasted in the third countries we cover.

2.4.2.1.1 Member States

It is quite striking to see that in the Member States; only Estonia and Luxembourg do not have a
separate regulator to supervise the commercial audiovisual sector. In Estonia, a special depart-
ment within the ministry of culture is in charge.

In all the other Member States, separate legal entities have been set up which take different
administrative forms, according to the national legal traditions.

In all Member States, independence is implicitly or explicitly recognised as a value in the le-
gal framework. Independence is recognised usually in the respective broadcasting acts, but also
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in higher sources such as in the constitutions of the countries concerned. This is the case in par-
ticular for Austria, Germany, Greece, Malta and Portugal.

Estonia is a country where this notion of independence is not recognised, because the regula-
tory and supervisory functions are carried out by the ministry and not by a separate regulatory
authority.

In Luxembourg the CNP, the Conseil National des Programmes, has advisory and monitoring
functions but independence is recognised as a value.

2.4.2.1.2 EFTA countries

For the EFTA countries, we have a split situation, with two countries (Iceland and Liechtenstein)
having systems that resemble what we see in the member States, 1.e. separate authorities with in-
dependence clearly recognised as a value in the legal texts.

Two countries are different. The Norwegian authority (the Media Authority) is clearly under
the authority of the ministry of culture, which can reverse the decisions of the authority (except
for decisions on media ownership and media concentration). Independence is recognised implic-
itly as a value to a certain extent, and in particular or matters relating to media ownership. The
other particular situation is Switzerland, where Ofcom is not a separate legal entity but part of
the Swiss Confederation. Independence is not recognised as a value, neither implicitly or explic-
itly.

2.4.2.1.3 Candidate countries and potential candidate countries

The three candidate countries and the five potential candidate countries have separate authorities
and independence is recognised as a value in the broadcasting acts.

2.4.2.1.4 Selected third countries

We have a number of different models in the selected third countries we have chosen.

In Australia, significant powers relating to the regulation of audiovisual media are reserved
for the responsible minister. Successive governments have frequently increased governmental
powers of regulation over audiovisual media, through incremental legislative amendments.

The Australian Media and Communications Authority (AMCA) has narrow powers on
audiovisual matters. In broad terms, however, the AMCA is generally described as the
‘enforcement’ and ‘implementation’ body of the executive government. It is a seperate legal
entity but is controlled by the government as if it were a government department, for most areas,
(staff, budget, etc.) but not for decisions affecting the content of the programs. Independence as a
value is neither implicitly nor explictly recognised as a value in the legal framework. In many
areas, the minister has the power to instruct the ACMA.

In the US, the Federal Communications Commission (FCC) takes the form of an independent
government agency which means that it operates under its own statute, in terms of its functional
and structural characteristics. But the agency is part of the US federal government, and it is
therefore not a seperate legal entity. Independence is explicitly recognised as a value in the legal
framework (but the term only has a functional or structural meaning).
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In Japan, there is no seperate authority, and the Minstry of Internal Affairs and
Communications supervises the sector. Obviously, independence is not recognised as a value.

Singapore’s Media Development Authority is a seperate legal entity. Independence is not
recognised as a value, neither implicitly, nor explicitly in the legislative framework.

2.4.3 Powers of the regulatory bodies

2.4.3.1 Regulatory powers

24311  General policy-setting powers

In two third of the countries surveyed (43), broadcasting regulatory authorities do not have gen-
eral policy setting powers, i.e. the power to decide on the general orientation of the rules to be
followed (for instance the power to decide on the amount of quotas).

Fig. 2: General policy-setting powers

H Countries with
general policy
setting powers

B Countrieswith no
general policy
setting powers

In EU and EFTA countries, only the regulatory authorities in Ireland, Latvia, Romania, the
UK and Switzerland have these powers.

In Estonia, Norway and Slovenia, it is the ministry of culture that holds this power, but these
are countries where the regulator is either non-existent (Estonia) or where the ministry plays a
very large role in the supervision of the media sector.

Where this power exists, in most cases, it only covers limited areas. In Latvia, it covers for
example the development of the electronic market and the determination of the public service
remit. In Romania, it includes designing the strategy for the development of the media industry.

In candidate countries, potential candidate countries and selected third countries (12 coun-
tries), most regulatory authorities seem to have general policy setting powers, except Bosnia and
Australia.
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Fig. 3: General policy setting powers by category of countries
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General policy setting powers broadly cover the possibility to decide on the setting up the na-
tional broadcasting strategy, quotas, licensing regime, media ownership, advertising, content and
privacy standards, the protection of minors, fees and the determination of the public service re-
mit.

In many countries with these powers, powers derive from the general broadcasting legislation
and/or the constitution. In Kosovo™, Montenegro and Singapore powers also come from specific
legislation.

All authorities having general policy setting powers (except Croatia and Japan) have made use

of these powers in the areas covered by the AVMS Directive within the past five years.

24312  General policy implementing powers

In all countries, except Estonia, Norway and Australia (and Andalucia) broadcasting authorities
do have general policy implementing powers (i.e. those which relate for example to how quotas
should be applied and monitored.

In Estonia and Norway, this power is exercised by the ministry of culture. In Slovenia, it is
exercised by both the broadcasting authority and the ministry. In Australia and Andalucia
(Spain), the authority has only third-party binding policy application powers (see below).

Spain is a particular case, as it has created a new national authority (which has not yet started
its activities) with no implementing powers while three communities (Catalonia, Navarra and

482  Under the United Nations Security Council Resolution 1244 of June 10, 1999 (UNSCR 1244), hereafter
Kosovo
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Andalusia) have created their own authorities among which two of them (Catalonia and Navarra)
hold these powers.

Similarly to general policy setting powers, implementing powers mainly come from general
broadcasting law, except in Kosovo, Montenegro and Singapore where the powers also come
from specific legislation.

Powers mainly cover supervision and monitoring of compliance with rules in the AVMS Di-
rective (e.g. on quotas, advertising, sponsorship, protection of minors...). It also covers defining
licence criteria.

Almost all authorities having general policy implementing powers have made use of these
powers in the areas covered by the AVMS Directive within the past 5 years. The exceptions are
Lichtenstein (due to the absence of TV station at that time), Denmark (because the new powers
of the authority only entered into force in 2009), Croatia*®® and Japan (there are no justification
for these two last countries). There is no information available for Iceland.

24.3.1.3  Third party binding policy application powers

Third-party binding policy application power (i.e. the power to take in a specific case a decision
binding on specific operators) is a power that is exercised in all countries.

In Estonia and Slovenia, this power is exercised by the ministry of culture.

The powers cover the granting of licences (including cancelling, revoking, transferring such
licences), assigning radio frequencies, issuing warnings, deciding on appointments of managers
of PSBs, adopting sanctions (see below), dealing with appeal procedures, etc.

There are more countries (than for the policy setting and implementing powers — see above)
where third-party binding application powers derive from specific legislation.

Almost all the authorities concerned have made use of these powers in the areas covered by
the AVMS Directive within the past five years. Exceptions are Denmark (because the new pow-
ers of the authority were not yet enacted); Spain (as the newly created national authority was not
yet set up); and Lichtenstein (due to the absence of TV station at that time).

2.4.3.2 Supervision and monitoring powers

The level of supervision powers range from systematic monitoring (the most complete power) to
monitoring only after complaints.

24321  Systematic monitoring

Systematic monitoring (in the sense that the authority supervises the conduct of actors according
to a set strategy and/or methodology) is a power that is exercised by authorities in almost all EU

483 After the completion of the data collection the study team has been informed by the European Commission

that this situation has recently changed in Croatia. The regulatory body has recently adopted four bylaws im-
plementting the AVMS.
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Member States (except Romania, Slovenia and Sweden) and candidate countries. In Spain, it is
only exercised at the community level (i.e. Navarra) that the power is exercised.

Systematic monitoring also takes place in potential candidate countries, except in Kosovo. For
Bosnia it is unclear from the law whether the power is systematic or not. In Serbia, systematic
monitoring appears to only be used during election campaigns.

In EFTA countries and selected third countries, about half the authorities exercise this power:
Norway, Switzerland (for EFTA countries) and Australia and Singapore (for third countries).

In some of these countries, the power does not apply to certain sectors: protection of minors
(Austria, Netherlands and Singapore), quotas (Andalucia, Turkey, and Serbia), and advertising
(Andalucia, Singapore).

Systematic monitoring actually takes place except in three countries: Denmark and Spain be-
cause the authorities’ new powers and legislation were not yet in force (see above) — and in Bos-
nia, where it has not been used due to a lack of technical and human resources.

243.2.2  Ad-hoc monitoring

Ad-hoc monitoring is also carried out by most authorities. In Spain the power is only exercised at
community level by the authority of Navarra. The other Spanish authorities (at national and
community level), and the authorities in Iceland and Japan only have information collection
powers (see below). The Lichtenstein authority has can only monitor after complaints.

In some countries where ad-hoc monitoring exists, some sectors surveyed are not covered:
quotas (in Austria, Netherlands, Serbia, USA and Singapore), protection of minors (Netherlands)
and advertising (Australia). One of the reasons for this is that the sector is not in the scope of re-
sponsibilities of the authority (for example quotas in Serbia)

24.3.23 Information collection

The authorities in most countries have information collection powers except apparently in Cata-
lonia and Andalusia (no explanation is given), and in Lichtenstein where the broadcasting au-
thority only monitors after complaints.

2433 Sanction powers

Sanction powers include: issuing warnings or formal objections, imposing lump sum fines, re-
quiring the publication of decisions in the media and imposing penalty payments in the case of
non—compliance with decisions.

All authorities have the power to adopt sanctions. In Estonia sanction powers are exercised by
the ministry of culture. In Slovenia, sanction powers are split between the authority (warning,
revocation of licence, penalty payments) and the ministry of culture (warning, lump sum fines).

24331  Warning/formal objections

All authorities have the power to issue warnings or formal objections. In Estonia, this is exer-
cised by the ministry of culture.
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They have all made use of this power in the past five years, except in Lichtenstein (no cases
occurred) and in Spain (newly created national authority).

24332  Lump sum fines

The power to impose fines (lump sum) is also granted to all authorities, except for a few ones,
i.e. Denmark, Finland, Slovenia (where the power is exercised by the ministry of culture), Swe-
den, former Yugoslav Republic of Macedonia and Japan. In Estonia the power exercised by the
ministry of culture.

Lump sum fines have been imposed by all the authorities concerned in the past five years, ex-
cept in Ireland (the power was not available to the previous authority), and Lichtenstein (no
cases occurred).

2.4.3.3.3  Publication of decision in the media

The power to impose on broadcasters the obligation to publish decisions in the media exists in all
of the countries surveyed, except Estonia, The Netherlands, Poland, Slovenia, Croatia, Iceland
and Switzerland. In a small number of countries, the power is limited to specific sectors, such as
the protection of minors (Italy, Slovakia, and Sweden). In Spain this power does not exist in
Andalusia.

Furthermore this sanction does not apply to quotas in Germany, Greece, Italy, Slovakia, Tur-
key, Serbia, the USA and Singapore. It does not apply to advertising in Italy, Slovakia, Australia,
and to the protection of minors in Navarra (Spain).

The power has not been used in the past five years in Belgium (Flanders and the German
Community), Denmark (where the new authority’s powers are not yet in force), Germany, Lat-
via, Lithuania, Spain and Liechtenstein. The main reason is that there have been no cases.

24.3.34  Suspension/revocation of licences

The authorities’ power to revoke or suspend a licence exists in a large number of countries, ex-
cept in Estonia, Finland, Romania, Sweden, former Yugoslav Republic of Macedonia, and Swit-
zerland. In Lichtenstein the power is exercised by the parliament and/or the government and in
Estonia by the ministry of culture. In Spain, it does not exist in Andalusia.

For some countries, only repeated or serious violations can justify a suspension or revocation
of the licence (Austria, Bulgaria, Czech Republic, Spain (Catalonia and Navarra), Luxembourg
and Iceland). In Albania, suspension or revocation can take place only after warnings have been
sent and fines imposed. In Lithuania, such decisions need to be approved by a court.

24335  Penalty fines

A dozen of authorities do not have the power to impose penalties in case of non-compliance with
their decisions. These countries are Austria, Czech Republic, Denmark, Estonia (in this case the
ministry of culture), Hungary, Ireland, Italy, Latvia, Lithuania, Albania, Serbia and Iceland.

In Spain, authorities in the autonomous communities do not have the power to issue penalty
fines. In Belgium it is the German Community that does not have the power.
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Penalty fines have not been imposed in the past five years in Ireland because the previous au-
thority did not have that power and the new one has not yet made use of it. There were no cases
of non-compliance with authorities’ decisions in France, Malta, Slovenia, Spain, UK, Croatia,
Montenegro, Lichtenstein, Japan, Switzerland and Singapore. No data are available for Cyprus.

Two countries (Cyprus and Turkey) have in the range of sanctions available to their authori-
ties the power to impose prison sentences.

There is no mention in the countries surveyed of the possibility of adopting alternative (non-
repressive) sanctions, such as functional separation.

24.3.4 Complaints handling

There are procedures for dealing with complaints coming from viewers in all countries except in
Lithuania and Norway. In Spain, procedures only exist at community level.

In a few countries there is more than one complaint handling body: Austria, Estonia, Ger-
many, Slovenia and Singapore.

In a large number of countries, procedures are formal (i.e. set out in legislation), while in oth-
ers they are less formal (i.e. consisting in the sending of an email or a letter through the author-
ity’s website (such as in Finland).

In other countries there are different procedures for specific cases, e.g. the right of reply and
of rectification (Portugal), protection of minors (Slovenia).

2.4.4 Internal organisation and staffing

24.41 Highest decision-making organ - composition

In the large majority of countries, the highest decision-making organ of the regulatory body is a
board, composed of between three and 77 members.

There are only six countries where the regulatory body is governed by an individual. This is
the case for Austria (for some competences of KommAustria which are granted to individual
board members), Finland, Slovenia (APEK, the Agency for Post and Electronic Communica-
tion), Sweden (the Swedish Radio and TV Authority, which has now been replaced by the RTA),
Norway (the Norwegian Media Authority) and Switzerland (Ofcom).

The composition of the highest decision-making organ varies widely between countries.

In most countries, it partly consists of experts; in at least 11 European countries, there is a re-
quirement to have representatives of civil society. In a smaller number of countries, it is partly
composed of industry representatives (e.g. Ireland, possibly Spain, the UK for ATVOD and
Montenegro). In several countries, it includes members appointed by the president (e.g. Bulgaria,
France, Poland), the government (e.g. in many German Linder, Lithuania, Malta, Romania,
Montenegro, Iceland) and/or the parliament (e.g. Bulgaria, the Czech Republic, Estonia, most
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German Liénder, France, Lithuania, Poland, Portugal, Romania, Albania, Kosovo**). In most of
these instances, these board members have the obligation to act independently but this is not ex-
plicitly foreseen in all cases.

In at least one country (Belgium, French Community), representatives of government and
administration attend the meetings of the boards of two of the CSA committees, although they
are formally not board members.

In three of the four selected third countries the regulatory authority is governed by a board. In
Australia and the USA, there is no representative of civil society, government, parliament or in-
dustry in the board, while in Singapore, the board includes representatives of the government and
of industry. In Japan, where there is no independent regulator and where it is the ministry of In-
ternal Affairs and Communications that is in charge of audiovisual matters, the minister is the
highest decision-making organ.

2442 Highest decision-making organ — competences, decision-making process and
transparency

24421  Power to determine internal organisation and procedures

In all the countries where information has been provided (i.e. 21 countries), the highest decision-
making organ of the regulatory body has the power to determine its own internal organisation
and procedures.

This power is however sometimes subject to some restrictions - in three countries, an external
approval is necessary. In Greece, the internal regulation must be ratified by a ministerial act. In
Slovakia, the internal procedures must be approved by a parliamentary committee and the
speaker of the parliament. In Spain, CEMA has the power to define its own internal rules of pro-
cedure and organisation but this must be approved by the government.

24422 Powerto decide on human resources

A large majority of regulatory bodies (in countries where information has been provided) have
the power to decide on human resources.

This is however clearly not the case, in Austria, Finland (where the Ministry of Transport and
Communications decides), and Greece (where the Minister of Economy and Finances decides).

24423  Transparency of decision making process

Responses differ greatly on the transparency of the decision-making process.

In a majority of countries, the minutes and agendas of the meetings of the highest decision-
making organ of the regulatory body are not published. The only Member States where they are
published are Bulgaria, the Czech Republic (minutes only), Estonia (not all decisions), Bavaria

484  Under the United Nations Security Council Resolution 1244 of June 10, 1999 (UNSCR 1244), hereafter
Kosovo

224



(agendas only), Greece (agendas only), Hungary, Latvia (agendas only), Lithuania, Romania,
Slovakia and the UK. In candidate countries, minutes and agendas are published in two (out of
three) countries (Croatia and the former Yugoslav Republic of Macedonia). However, in one of
these two countries, the content of the minutes is said to be very poor. Among the potential can-
didate countries, the minutes and agendas of meetings are published in Kosovo only and are
available on request in Montenegro. Minutes and agendas are not published in EFTA countries.

In some countries, no decisions are systematically published. This situation happens for in-
stance in Cyprus, the Czech Republic, Denmark, Finland, Italy, Poland, Turkey, Bosnia and Her-
zegovina. Sometimes, some information is available through press releases or press conferences
(e.g. the Czech Republic, most German Lénder, Greece and Latvia).

Responses to the open question on whether the decision-making process is transparent often
reveal a lack of transparency (e.g. Belgium, Flemish and German Communities, Cyprus, France,
Spain, Serbia, Iceland, Norway, Luxembourg for the CNP), or partial transparency only (e.g.
Czech Republic, Denmark, Estonia, Finland, Latvia, Poland, former Yugoslav Republic of Ma-
cedonia, Liechtenstein ). Meetings of the highest decision-making organ of the regulatory body
are open to the public in a very small number of countries, such as Lithuania and Malta (on re-
quest).

In the selected third countries, the decision-making process was reported to be transparent in
the USA and Australia, although in the latter agendas and minutes of ACMA are not published.
The decision-making process is not transparent in Singapore.

2443 Highest decision-making organ — appointment process

There are many different models on the nomination/appointment process of the members of the
highest decision-making organ of the regulatory authority. In some countries, the appointment
stage is preceded by a nomination stage. In some of these instances, the appointment stage is a
formal step as the appointer is bound by the nominations, while in other cases the appointer can
ignore the nominations.

24431 Member States

No model is predominant in the European Union.

Countries with no nomination stage

The Member States where there is no nomination stage include Belgium, Cyprus, Denmark,
Finland, many German Landers, the Netherlands, Poland, Slovenia and the UK.

In the large majority of these countries, the appointing authority is the executive body (i.e.
minister/government/council of ministers): Belgium (except for one of the committees of the
CSA, French Community), Cyprus, Denmark, Finland, the Netherlands, Slovenia, and the UK.
In others, the appointing authority is the parliament (some German Linder), in others it is the so-
cially relevant groups and the parliamentary groups (some German Linder) and in Poland, it is a
mix of parliament and the president.
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Countries with nomination stage

In Member States where the appointment stage follows a nomination stage, the bodies involved
at each stage vary greatly, as well as the margin of manoeuvre of the appointing authority. The
following models exist:

Models with a predominance of the executive

nomination by the government and appointment by president: Austria,
nomination by the minister and appointment by the government: Ireland,
nomination by the prime minister and the opposition and appointment by president: Malta.

Models with a predominance of parliament

nomination by political parties and appointment by parliament: the Czech Republic,
nomination by a parliamentary committee or by a minimum number of members of par-
liament and appointment by parliament: Estonia, Latvia, Portugal,

nomination by the president of parliament and appointment by the conference of presidents
of parliament: Greece.

Models involving both parliament and the executive

nomination by the parliament and appointment by the president: Italy,

nomination by the parliament and appointment by the government: Spain (CEMA),
nomination by the parliament chambers, the government and the president and appoint-
ment by the parliament: Romania,

nomination by the president and parliament and appointment by the president: France,

Models involving civil society and/or relevant professional organisations

nomination by one or several of the following bodies (e.g. civil society, political parties,
professional associations) and appointment by parliament and president: Bulgaria, some
German Lénder, Hungary,

nomination by government committees and appointment by president, parliament and pro-
fessional organisations: Lithuania.

24432  Other countries

All candidate countries and potential candidate countries have both a nomination and an ap-
pointment stages. The appointment is always the responsibility of parliament but the bodies in-
volved in the nomination stage vary among countries.

In EFTA countries, there is a split between countries with or without a nomination stage (no
nomination stage in Liechtenstein and in Norway) and differences in the appointing authorities.

In the selected third countries, an executive body always has the decisive say in the appoint-
ment process, regardless of the situation of Japan where there is no independent regulator and
where the Ministry of Internal Affairs and Communications is in charge of audiovisual matters.
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In the USA, the appointment of board members by the president must however be confirmed by
the Senate.

2444 Term of office and renewal

The term of office of the members of the highest decision-making organ of the regulatory body
typically ranges between two and seven years.

The only exceptions are in countries where the highest decision-making organ is an individual
(Finland, Norway and Switzerland). Either this individual has a permanent term of office (Nor-
way) or the term of office is not specified (Finland, Switzerland). In Finland, the director general
of FICORA stays in office until he retires or resigns. There is however one country where the
highest decision-making organ is an individual who has a fixed term of office (Slovenia).

In most countries, the term of office of the highest decision-making organ does not coincide
with the election cycle.

Countries where the term of office coincides with the election cycle include: Belgium (Flem-
ish and German Communities, where it is explicitly said that there must be coincidence), Den-
mark, Estonia (where some members of the board are members of parliament and end their term
of office with their parliament membership), Lithuania, the Netherlands, Slovenia, Albania, Bos-
nia and Herzegovina and Serbia, and Iceland.

There are also a number of countries where there is no rule on this question such as Belgium
(French Community), Ireland and the UK.

In countries with a fixed term of office, the question of whether members of the board can be
renewed is dealt with in very different ways. Often, renewal is possible but is limited to one or
two instances. There are however a number of countries where renewal is possible without limi-
tation such as Belgium, Denmark, Estonia and Luxembourg for the CNP.

Some countries allow renewal without specifying if there is a limit to the number of renewals
(e.g. Austria, Hungary, Slovenia, Croatia, Serbia) and some say nothing in their law on renewal
(e.g. Cyprus).

Countries where renewal is not allowed for board members include: France, Italy, Poland,
Portugal, Spain, former Yugoslav Republic of Macedonia and Iceland.

In the selected third countries, the situation is less clear. In Japan, the Ministry of Internal Af-
fairs and Communications is in charge of audiovisual matters. In Australia, nothing is said in the
law on the term office and renewals. In the USA, there is a fixed term of five years, which can be
renewed indefinitely for board members. The term of office is staggered so as not to coincide
with the election cycle. In Singapore, the term of office is three years (not staggered) and can be
renewed but it is not specified how many times.

2445 Professional expertise/qualifications

Relatively few countries (e.g. Austria, Belgium, Finland, Hungary and Turkey) have specific and
precise requirements on professional qualifications and expertise. In most countries, these re-
quirements, where they exist, are laid down in general terms (typically referring to higher educa-
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tion such as in Bulgaria, or to relevant professional experience, such as in Italy and in Poland)
Often the law does not distinguish clearly between educational qualifications and professional
expertise.

In a few countries, some members of the board must be qualified as judge. This is the case in
Belgium (Flemish Community), in some German Linder and in Sweden.

No requirement exists regarding qualifications and expertise in a number of countries such as
some German Linder, the Czech Republic, France, Latvia, Lithuania, Malta, Romania, Slovakia,
the UK and Liechtenstein.

Similarly, the four selected third countries do not formally require any specific qualifications
and professional expertise for the members of the highest decision-making organ of their regula-
tory body.

2446 Rules to guard against conflicts of interest — Appointment process

In most European countries, there are rules to guard against conflicts of interest at the appoint-
ment stage of the members of the highest decision making-organ of the regulatory body. These
rules do not always apply to senior staff.

The countries with no specific rules include Belgium, Cyprus, Denmark, some German
Léander (for the position of chairman only), Latvia, Iceland, Switzerland and Luxembourg for the
CNP.

In countries with specific rules against conflicts of interest, the rules usually cover the whole
range of incompatibilities, i.e. with government, parliament, political parties and industry.

However in some countries, the incompatibility rules do not cover the whole range of poten-
tial incompatibilities, as illustrated below:

no rule to prevent conflicts of interest with government: e.g. some German Linder, Ireland,
Poland, Slovenia, Spain (CEMA), Turkey, Iceland;
no rule to prevent conflicts of interest with parliament: e.g. Ireland, Slovenia, Spain
(CEMA), Turkey, Iceland. However, the absence of these rules can be offset by the exis-
tence of incompatibility rules with positions in political parties.
no rule to prevent conflicts of interest with political parties: e.g. Estonia, some German
Léinder, France, Lithuania, Portugal, Slovakia, Slovenia, Spain, Turkey, Norway, Iceland;
no rule to prevent conflicts of interest with industry: e.g. some German Landers, Ireland,
Kosovo, Turkey, Iceland.
In the majority of countries, other offices cannot be held at the same time as the membership of
the highest decision-making organ of the regulatory body.

This is not however the case at least in Austria and the Netherlands (as long as there is no
conflict of interest), the Czech Republic (provided it is not a public office), Romania (only edu-
cational functions can be exercised), Germany, Ireland, Albania, Lithuania, Liechtenstein, Kos-
ovo and Iceland. In a few instances, the ‘other’ activities that members of the highest decision-
making organ are limited to scientific, teaching, artistic and literary activities (e.g. Hungary and
Poland).
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The four selected third countries differ from what can be observed in Europe as only the USA
has specific incompatibility rules (limited to the industry).

2447 Rules to guard against conflicts of interest — during term of office

In the large majority of countries, the same rules apply as during the appointment stage.
Some countries have additional rules that take the form of:

rules on confidentiality: e.g. Greece;

prohibition on carrying out political activities and making political statements on behalf of

a party: e.g. Hungary;

prohibition on working relationships with industry: e.g. Hungary, Italy, Portugal;

prohibition on receiving instructions or guidelines: e.g. Portugal;

impartiality duty: e.g. Slovenia, Montenegro.
In three of the four selected third countries, there are also a number of additional rules. In Aus-
tralia, conflicts of interest that might arise during the term of office must be disclosed to the min-
ister and the other members of the regulatory body. In Japan, the minister in charge of audiovis-
ual affairs has to comply with a code of conduct that prohibits a number of activities, such as
having a position in a commercial organisation or a public interest corporation, or the organisa-
tion of large gatherings attracting public attention. In Singapore, there are also rules to follow.

24.4.8 Rules to guard against conflicts of interest — after term of office

Most Member States do not have rules to prevent conflicts of interests after the term of office of
the members of the highest decision-making organ of their regulatory body and of its senior staff
have finished. These members and staff can generally be employed by companies regulated by
the regulatory body after their term of office, without any restriction.

Rules to guard against conflicts of interest after the term of office exist in Bulgaria, France,
Greece, Hungary, Malta, Italy, Latvia, Spain, Portugal and the UK. The minimum cooling-off
period is six months (Hungary, UK). The longer one is four years (Italy and Greece for senior
staff only).

The same spit exists in candidate countries and in potential candidate countries (there are
rules only in Croatia, the former Yugoslav Republic of Macedonia, Albania). None of the EFTA
countries have this kind of rules in place.

Similarly these rules do not exist in the four selected third countries (except in Singapore, and
only in relation to senior staff). Although there is no rule on this topic, a cooling-off period is
typically applied in practice in Australia.

2449 Rules to protect against dismissal

The large majority of countries have specific rules limiting the possibility for dismissal of the
members of the highest decision-making organ of the regulatory body.

The only countries where those rules do not exist are (information is missing for a very small
number of countries): Belgium (Flemish Community), Denmark, Estonia, Greece, Sweden, Ice-
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land and Luxembourg (for the CNP). The absence of rules does not necessarily mean that dis-
missal cannot take place, but more often that the situation is unclear.

In countries with specific rules on dismissal, the dismissal authority is usually the appointing
authority. However, in a limited number of countries (e.g. Austria, Bulgaria, some German
Linder, France, Hungary), the highest decision-making organ itself has the power to dismiss its
members. In Italy, despite the fact that there are rules on dismissal, nothing is said on who can
dismiss AGCOM board members. In Spain, if the dismissal is on the grounds of an offence, it
can be ruled by a court only.

Usually, where the grounds for dismissal are listed in a legal instrument, there is some room
for the discretion of the dismissing authority. The typical grounds for dismissal that may allow
some discretion are: serious breach of duty (e.g. Austria, Portugal, Croatia, Liechtenstein), the
request from a board member (e.g. Belgium, Flemish Community) or the ministry (e.g. Nether-
lands), complaints (e.g. Czech Republic), misbehaviour (e.g. Cyprus, Czech Republic, Ireland,
Malta, the UK, Norway), important reason (e.g. some German Lénder), conflicts of interest (e.g.
Belgium, Hungary, some German Linder, Bosnia and Herzegovina), a ‘good cause’ (e.g.
Lithuania), incompetence (e.g. Netherlands, Slovenia), non-performance of duties (Malta, Croa-
tia), or breach of deontology rules (Belgium, France, Bosnia and Herzegovina).

Typical grounds of a more objective nature are: repeated absence, incompatibility with other
positions, criminal prosecution/sentence, prolonged illness/disability, violation of the law, leav-
ing the organisation or group that the member in question is representing, giving incorrect infor-
mation at the appointment stage.

In the very large majority of countries, only individual members can be dismissed. However,
in the Czech Republic, Hungary, Malta, Poland and Portugal, the whole board can be dismissed.
Reasons for dismissal of the whole board include: repeated non-approval of the annual report by
Parliament (Czech Republic, Poland), repeated serious infringement by the board of its obliga-
tions (Czech Republic), failure to grant broadcasting rights (Hungary), and serious irregularities
on the functioning of the board (Portugal).

The whole board of the regulatory body can also be dismissed in two of the four selected third
countries, Australia and the USA (the question is not relevant in Japan where there is no inde-
pendent regulatory body and it is the minister who is in charge of audiovisual matters). In Aus-
tralia, reasons for dismissal of the whole board are unsatisfactory performance for a significant
period of time; and failure to compile a corporate plan or to file an annual report.

24.410 Dismissal before term

Dismissals before the term of office of board members/chairman of the highest decision-making
organ of the regulatory body have happened in eleven European countries in the last five years.
In a minority of cases, the dismissal was due to an objective reason (e.g. incompatibilities,
merger of two media authorities, conflict of interest).

Early dismissals have happened in Belgium (Flemish and German communities), Bulgaria,
Denmark, Germany, Poland, Slovenia, Sweden, the former Yugoslav Republic of Macedonia,
Albania, Montenegro and Serbia.
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The whole board was dismissed in Poland in June 2010 on the grounds that the National
Broadcasting Council (KRRiT) did not exercise its role effectively.

Some of the dismissal decisions have been appealed, for example in Slovenia and in the for-
mer Yugoslav Republic of Macedonia.

There has been no dismissal before term in the past five years in the four selected third coun-
tries.

2.4.5 Financial Resources

2451 Sources of income

Two aspects are important in assessing the funding of regulators. The first is the amount of fund-
ing itself - without sufficient finance, the broadcasting regulators cannot carry out their activities.
The second is the source of funding. If funding comes exclusively from the state budget for ex-
ample, this can affect the independence of the regulators.

In the EU Member States and EFTA countries, the most common model of funding the
broadcasting regulators is one where the funding comes directly from the state budgets.

In some countries, the budgets of the broadcasting regulators are supplemented by other
sources, such as the end-user broadcasting licence fee, the revenues from technical fees or appli-
cation fees, taxes on private broadcasters’ income, donations and grants.

Austria, Germany, Ireland, Italy, Lithuania and Slovenia are countries where the regulators
are mainly funded by sources other than the state budget. The regulators in Germany and the
regulator responsible for the supervision of private broadcasters in Austria are allocated part of
the revenue from the broadcasting licence fees collected from the end-users. In Germany, this is
the main source of funding, while the regulator in Austria also relies on funding from the annual
revenue-based fees paid by broadcasters. In Ireland, Italy and Lithuania, the revenue-based fees
paid by broadcasters represent the main source of funding for the regulators. In Slovenia, the
converged regulator mainly relies on spectrum fees, revenues from one-off authorisations and
several other sources, including notification fees, numbering fees and fees paid by providers of
postal services.

The situation in the EU candidate and potential candidate countries is more diverse. In Croa-
tia, the regulator’s sole source of funding is the revenue-based annual fee paid by broadcasters.
In Turkey, in addition to the revenue-based annual fee paid by commercial broadcasters, the
regulator also receives allocations from the Assembly budget and the tax on advertising revenue
of private broadcasters. In the former Yugoslav Republic of Macedonia, Albania, and Serbia, the
main sources of funding are authorisation fees. In Bosnia and Herzegovina the converged regula-
tor is mainly funded from market surveillance fees paid by telecommunications and broadcasting
operators. In Kosovo*, the funds are allocated from the state budget. In Montenegro, following
the adoption of the new law on electronic communications and the transfer of the authority over

485 Under the United Nations Security Council Resolution 1244 of June 10, 1999 (UNSCR 1244), hereafter
Kosovo
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broadcasting spectrum to the agency responsible for electronic communications, from January 1,
2009 the Broadcasting Agency has no stable and sustainable sources of income.

In Australia and Japan, the broadcasting regulators are financed from the state budget. In the
USA, the main source of funding is the authorisation fees paid by broadcasters and to some ex-
tent, the annual spectrum fees. In Singapore, the regulator is funded from a number of sources,
including part of the end-user broadcasting licence fees, authorisation fees and funds from the
state budget.

2.4.5.2 Annual budget

In the majority of the EU Member States and EFTA countries where the budget of the broadcast-
ing regulator is part of the overall state budget, its approval follows the standard procedure
where the budget is first proposed by the government and is adopted following the approval of
Parliament. In Greece, Italy, The Netherlands, Slovenia, Spain and the UK, the budgets of the
broadcasting regulators are only subject to the approval by the government.

In Austria, Germany Ireland and Lithuania, the broadcasting regulators can decide independ-
ently on their budgets. In Ireland, however, the specific levy imposed on the industry as part of
the regulator’s budget is subject to the parliamentary approval.

In Croatia, the regulator’s budget is approved by its Council based on the amount of the con-
tributions by broadcasters defined in the law as a specific percentage of their revenue. Also, in
the former Yugoslav Republic of Macedonia, the regulator approves its budget in accordance
with the broadcasting licence fees and authorisation fees set out in the law. The budget, however,
is subject to review by Parliament. In Turkey, the regulator prepares its own budget in accor-
dance with its annual activities and income. In cases where it needs additional funding, the
amount required is added to its annual budget document submitted to Parliament. In Albania,
Bosnia and Herzegovina and Kosovo the budget is approved by the government, while in Serbia
and in Montenegro the budget is approved by Parliament.

In the USA and Japan, the budget of the regulator is approved by Parliament, in Australia and
Singapore by the government.

2453 Financial accountability — auditing

In most of the EU Member States and all EFTA countries, the broadcasting regulators are subject
to regular - typically, annual — external audit. The exception is Lithuania where there is no re-
quirement for regular auditing and it can be decided on the regulator’s discretion. In most of the
countries, the external audit is carried out by the national audit office. In Austria, the Czech Re-
public, Estonia, Portugal and Slovenia, the audit can be performed by a private firm. In Belgium,
Germany, Malta and The Netherlands the results of the private audit are reviewed by the body
appointed by the state.

In the EU candidate countries, there is a requirement for a regular annual audit by the national
audit body. In the former Yugoslav Republic of Macedonia, the audit must also be performed by
a private firm.
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Of the potential candidate countries, in Albania, there is no regular audit requirement, and in
practice it is performed by the state office every three to four years. In Bosnia and Herzegovina,
Serbia and Kosovo the regular annual audit is performed by state audit offices. Alternatively, the
regulator in Bosnia and Herzegovina may also engage an independent auditor. In Montenegro,
the audit is performed by a private firm.

In the USA and Japan, the audit is performed by the state audit bodies — in Japan once a year
and in the USA twice a year. In Australia and Singapore, the annual audit is performed by both
the state office and by a private firm.

2.4.6 Checks and Balances

2.4.6.1 Formal accountability and reporting obligation

Most of the audiovisual media regulators in the countries covered by this study are formally ac-
countable to Parliament:

65% of regulators in the 27 EU Member States;

all regulators in the three EU candidate countries;

80% of regulators in the five potential EU candidate countries; and

40% of regulators in the four EFTA countries; and

all regulators in the four third countries.
It can be noted that none of the regulators in the Nordic countries (Denmark, Finland, Iceland,
Norway and Sweden) is under a formal obligation to report to Parliament.

It appears that the regulators in the third countries (Australia, Japan, Singapore, the USA) are

under a wider scrutiny than their peers in the EU as, in addition to Parliament, they are also ac-
countable to their governments as a whole and certain individual ministries.
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Fig. 4: Share of regulators**® in each group of countries accountable to different bodies
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Typically the accountability towards Parliament is in the form of an annual report that includes
information on the regulator’s activities and finances.
Parliament’s formal approval of such a report is required in:
seven EU member states (Cyprus, Czech Republic, Hungary, Malta, Poland, Romania and
Slovakia) out of 27,
one EU candidate country (Croatia) out of three;
two potential EU candidate countries (Albania, Kosovo*’) out of five;
none of the four EFTA countries; and
none of the four third countries.

486  For the purpose of this graph, the following applies:
In a given country, there may be more than one national regulator. In such cases, each regulator is counted
separately. Countries with regional regulators with the same (or similar) accountability obligations across the
regions count as national regulators. Therefore: (1) Belgium (three regional regulators) counts as one regula-
tor, because the accountability obligations are the same across the regions; (2) Spain (four regional regula-
tors) counts as two separate regulators, because there are two pairs of regions where the accountability obli-
gations are the same; and (3) Germany counts as two separate regulators because there are two different
types of regulators at the regional level (regional Media Authorities and regional Broadcasting Councils), but
the accountability obligations, respectively, are the same (or similar) across the regions.

487 Under the United Nations Security Council Resolution 1244 of June 10, 1999 (UNSCR 1244), hereafter
Kosovo
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Fig. 5: Requirement for formal Parliament approval of a periodic report submitted by regulator

B Farliament appraval required
Ell member states

m Parliament approval not required

Ell candidate countries

Potential EU candidate countries

EFTA countries

Third countries

n 3 R/ 9 12 15 18 21 24 77

In practice, Parliaments have formally disapproved reports in two EU Member States (Czech
Republic, Poland) and in two potential EU candidate countries (Albania and Kosovo*™).

In the Czech Republic this resulted in the dismissal of the whole Broadcasting Council.

In Poland, in 2008 both the lower house (Sejm) and the Senate did not approve the annual re-
port of the National Broadcasting Council (KRRiT), but the president did not support this. Ear-
lier, in 2004 the Sejm did not approve the annual report but it was accepted by the Senate. There-
fore, in practice, the term of KRRIiT has never been shortened as a result of the rejection of its

report by Parliament.

2.4.6.2 Performance auditing

In most of the countries covered by the study there are rules in place requiring an external per-

formance audit*®’

of audiovisual media regulators.
Such an audit is not required in:
seven EU Member States *°(Czech Republic, Denmark, France, Greece, Luxembourg,
Slovenia*' and Spain) out of 27;
one EU candidate country (Croatia) out of three; and
two EFTA countries (Liechtenstein and Norway) out of four.
one third country (Japan) out of four, where it seems the auditing is done internally by
MIC.
In most of the cases where the requirement exists, the audit takes place periodically (usually an-

nually).

488  No further information is available on the consequences of this in Albania and Kosovo.

489  Financial accountability/audit (see Table 27) is not covered here.

490  The situation in Italy is not clear at this stage.

491 However, in Slovenia some of APEK’s operations/actions might be subject to occasional audit by the Court
of Audit, depending on the case selected by the Court.
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In some countries the legal requirement exists, but the audit may have not been carried out re-
cently or at all (Slovakia*?, Serbia and Kosovo). It seems that in Serbia the audit has not been
carried out because the State Audit Institution lacks resources.

Fig. 6: Requirement for performance audit by external auditor (public or private)
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24.6.3 Power to overturn/instruct

Only in a few countries can bodies other than courts (or other special appeal bodies) can overturn
decisions of the audiovisual media regulators.

Tab. 5 Countries where other instanced than courts (or other special appeal bodies) can overturn
regulator’s decision
Country Regulator ‘Who can overturn?
EU Member Belgium (Flemish VRM, management board  Ministry
States speaking)
Belgium (French CSA, bureau and CAC & Government
speaking) CAV Via an appeal lodged by a government repre-
sentative
Belgium (German MRat-REG Government
speaking) Limited to violations of legal acts.
Denmark RTB The Minister of Culture.

But only in specific cases where the minister
has delegated a specific task to the RTB out-
side the specified and defined area for the
RTB.
The Netherlands CvdM Minister

If he/she is of the opinion that the authority’s
tasks are seriously neglected.

EU candi- None Not applicable Not applicable

date coun-

tries

492 By the Supreme Audit Office. (Annual audit of the budget report by the Ministry of Finance is taking place).
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Potential EU
candidate
countries
EFTA coun-
tries

Third coun-
tries

None

Liechtenstein
Norway

USA

Japan

Not applicable

Media commission
The Media Authority

Norwegian Post and Tele-
communications Authority
Federal Communications

Commission

MIC

Not applicable

Government
Ministry

US president, with special order

US congress, with a new statute or alteration
to existing statute

Prime minister

There are more cases where other authorities, usually a minister/ministry or the government,

have powers to give instructions to the regulatory body.

Tab. 6

Countries where other authorities (excluding courts) can instruct regulators

Country

Regulator

Who can instruct?

EU member Belgium (Flemish VRM, management Government
states speaking) board and chambers At least indirect influence via management
contract.
Belgium (French CSA Government
speaking) bureau At least indirect influence via long-term fi-
nancial contract.
CSA Government
CAC & CAV At least indirect influence via long-term fi-
nancial contract.
Can also ask CAC to investigate issues or ask
CAV to give advice.
Belgium (German MRat-REG Government
speaking) Can point MRat-REG to infractions on legal
framework.
Also indirect influence via negotiations on
budget or staff.
Bulgaria CEM National Audit Office
No further information available.
Cyprus Cyprus Radio- Minister of interior, government
Television Authority Instructions of general nature in cases that are
necessary for the general interest.
Denmark RTB The Minister of Culture
But only in specific cases where the minister
has delegated a specific task to the RTB out-
side the specified and defined area for the
RTB.
Finland The Finnish Commu- Ministry
nications Market Au- The Ministry of Transport and Communica-
thority tions sets the goals for FICORA.
France CSA Prime minister
He can request a second deliberation on some
very specific issues which have frequency
implications or involve local governments
Ireland Broadcasting Authority Minister
of Ireland May confer on the authority by order any ad-
ditional functions as he/she may deem neces-
sary.
Italy Agcom Parliament (according to data provided by
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Country Regulator Who can instruct?
Agcom)
Luxembourg CNP Minister
Can request topics to be included in the
agenda of the CNP to that the CNP is required
to deal with it.
Malta Broadcasting Authority Parliament, the President of the Republic
No further information available.
Slovenia Ministry of Culture — Minister
Inspectorate for Cul- Limited to legal instructions or instructions
ture and Media aimed at efficient work of the body, and ex-
clude instructions on political grounds.
Sweden Swedish Broadcasting ~ Minister/ministry, government
Commission (until July  Only in terms of general frameworks, not spe-
31, 2010) cific cases.
UK Ofcom Minister, government
In relation to what can and cannot be adver-
tised.
EU candidate None Not applicable Not applicable
countries
Potential EU Albania KKRT Government
candidate By national strategies on radio and television
countries broadcasting.
EFTA coun- Liechtenstein Media commission Government
tries Can force the media commission to omit
something or to act in order to fulfil legal
tasks and respect laws.
Norway The Media Authority Information not available
The authority cannot be instructed when
evaluating the public service broadcaster re-
mit, and in decisions according to the Act on
Ownership in Media.
Switzerland Ofcom Minister/ministry, government, Parliament
Further information not available.
Third countries USA Federal Communica- US president, with special order.
tions Commission US congress, with a new statute or alteration
to existing statute.
Japan MIC Prime minister
Further information not available.
Singapore Media Development Ministry/minister

Authority

Provided instructions are not inconsistent with
relevant legislation.

2464

Appeal instances

With few exceptions, decisions taken in relation to the enforcement of the rules listed in the
AVMS directive (eg. non-compliance with quota requirements if binding, advertising, protection

of minors, etc.) can be appealed to courts of law.

In Estonia there is no appeal procedure in place for the decisions taken by the regulator (i.e.
the Ministry of Culture).
In Iceland, rulings of the Broadcast Licensing Committee are final administrative rulings that

cannot be the subject of an administrative appeal, subject to certain exceptions: decisions regard-
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ing the pricing of exclusive broadcasting rights to important events and decisions imposing fines
can be appealed to the court.

In Germany, there is no external appeal possibility against the decisions of the Broadcasting

Councils*” that supervise public service broadcasters (PSBs). Broadcasting Councils are internal
bodies of PSBs.
In Singapore, appeals against the decisions of the Media Development Authority are decided

by the minister. There is no external appeal route at all against the decisions of the Advertising
Standards Authority.
Internal appeal procedures need to be followed before an external recourse in:

six EU Member States (Belgium — French speaking®*), Malta, the Netherlands, Slovenia*”,
Spain**, Sweden™’) out of 26 where an appeal is possible*?;

none of the three EU candidate countries;

all five potential EU candidate countries (Albania, Bosnia and Herzegovina, Montenegro,
Serbia, Kosovo);

none of the three EFTA countries where an appeal is possible*”; and

three third countries (Japan, Singapore®®, USA) out of four.

Fig. 7: Obligatory internal appeal procedure required before external appeal
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Regional, except for nationwide PSB ZDF.

Before administrative and civil appeals to courts.

Appeal against Ministry of Culture — Inspectorate for Culture and Media.

Appeals against CoAN, CAA.

Depending on the claim.

External appeal not available in Estonia.

External appeal not available in Iceland.

External appeal against the decision of the Media Development Authority External to the minister, not to a
court.
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2.4.6.5 Does regulator’s decision stand pending the appeal?

In the clear majority of cases, as a default, the regulator’s decision stands pending the appeal
body decision unless the appeal body suspends it.
The decisions do not stand pending the appeal in:

five EU member states (France, Latvia, Slovakia®, Slovenia®?, Spain®”) out of 26 where

an appeal is possible’™;

two EU candidate countries (Croatia and Former Yugoslav Republic of Macedonia) out of
three; and

one EFTA country (Norway) out of three where an appeal is possible™”.

Fig. 8: Does regulator’s decision stand pending the appeal?
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2.4.6.6 Grounds for appeal

A judicial review (errors of fact or errors of law) is widely accepted as the grounds for an exter-
nal appeal.
Full re-examination in an external appeal, on the other hand, is not an option in:

nine EU Member States (Austria™, Belgium, Cyprus, Hungary, Italy’”, Latvia, Lithuania,

508.

Malta, UK) out of 26 where an appeal is possible™”;
one EU candidate country (Croatia) out of three;

501
502

503
504
505
506
507

508
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But only regards decisions on fines and decisions withdrawing a licence.

Appeals against the decisions of the Ministry of Culture — Inspectorate for Culture and Media that do not im-
pose fines.

CAC, CoAN, CAA.

External appeal not available in Estonia.

External appeal not available in Iceland.

In appeals against the decisions of the Federal Communications Board.

Except in cases falling under the electronic communications package and in cases of request of compensa-
tion.

External appeal not available in Estonia.



two EFTA countries (Liechtenstein®”, Switzerland’'’) out of three where an appeal is pos-
sible'!; and

three third countries (Australia®?, Japan, USA) out of four.

Fig. 9: Full re-examination of regulator’s decision by external appeal body
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2.4.6.7 Powers of the appeal body

In the majority of cases courts do not have the power to replace the regulator’s decision with

their own, but can cancel the decision and remit it back to the regulator.
Such powers are more common in cases where the appeal instance is not a court (but for ex-

ample an internal appeals board, ministry or the government).

External appeal courts (i.e. internal appeal avenues not covered here) can replace regulators’
decisions in:

nine EU Member States (Ireland, Latvia, Lithuania, Malta, the Netherlands, Poland, Portu-
gal’”, Slovenia, Sweden) out of 26 where an appeal is possible’'*;

two EU candidate countries (Croatia and Former Yugoslav Republic of Macedonia’") out
of three;

two EFTA countries (Norway, Switzerland) out of three where an appeal is possible’'’; and

three third countries (Australia’’, Singapore, the USA’'"®) out of four.
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But answer is uncertain as no decision has been appealed yet.

In the Federal Court. Available in Federal Administrative Court.

External appeal is not available in Iceland.

The Court will usually confine itself to particular aspects involving alleged errors of law.

In certain cases replacement is not possible (for instance, in tender procedures for the award of television li-
cences).

External appeal is not available in Estonia.

If the Court determines errors of law, it can remit back for new decision or it can replace the original decision
with its own.

External appeal is not available in Iceland.
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Fig. 10: Can external appeal court replace regulator’'s decision with its own
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2.4.7 Procedural Legitimacy

2.4.7.1 External advice regarding regulatory matters

In the most of the EU Member States, the broadcasting regulatory authorities have an established
practice to take external advice on a regular basis.

The exceptions are the regulators in Bulgaria, Estonia, Ireland, Lithuania, Romania and Slo-
vakia where there is neither a specific budget foreseen for outside advice nor there is a practice
of doing so. A similar situation is observed in EFTA countries.

At the same time, the regulators in Cyprus and Greece do not seek external advice, although
they have funds reserved for this purpose.

In the EU candidate and potential candidate countries, external advice is used by the regula-
tors in Croatia, Montenegro, Serbia and Kosovo®'?, but only the Serbian regulator reserves funds
for this purpose.

The regulators in Australia, Japan and Singapore frequently use external advice and have also
allocated budgets for this. In the USA, the FCC procedures are less transparent and there is no
public information about using external consultants on regulatory matters.

In all countries, the regulators are required to follow public tender procedures to be able to
procure external advice. Simplified procedures are envisaged in Cyprus, Finland, Poland and
Spain if a certain budgetary threshold is not exceeded.

517  Although not usual at the court stage. The review does not relate to the merits of decision, but only to
whether procedural or legal mistakes have been made.

518  Although unlikely due to modern US jurisprudence, in which courts are more likely to remand to the FCC for
reconsideration or observance of proper procedure.

519  Under the United Nations Security Council Resolution 1244 of June 10, 1999 (UNSCR 1244), hereafter
Kosovo.
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24.7.2 Public consultations

In the EU, the consultation practices of broadcasting regulators vary widely across the countries,
although regulators are required by law to publish their proposed decisions and secondary regu-
lations for public consultation before adoption. In Austria, a requirement for public consultation
on KommAustria draft decisions is envisaged in new legislation, although not yet applied in
practice. In Greece, the requirement to hold public consultations is set out in the law but is
deemed to have been applied only once in 2003. There are no requirements to hold public con-
sultations for the broadcasting regulators in Bulgaria, Cyprus, the Czech Republic, Estonia,
Lithuania, Luxembourg, Malta, The Netherlands, Italy, Poland, Slovakia and Spain. In some of
these countries, for example in Italy and Poland, the regulators have established a practice of
public consultations although there are no formal requirements.

The most common consultation period is 30 days, although in the UK it may vary from four
to 12 weeks. In France the usual duration of the consultation period is three months. It is com-
mon practice for the regulators to publish consultation responses, either both full responses and
summaries or only summaries— in Finland, Hungary, Portugal, Romania.

In EFTA countries, there are no requirements for regulators to publish their decisions for con-
sultation. In Switzerland, Ofcom has an established practice of consulting on its most significant
decisions for a period of up to three months.

In the EU candidate and potential candidate countries, the requirements to hold public consul-
tations are set out for the regulators in the former Yugoslav Republic of Macedonia, Albania,
Bosnia and Herzegovina and Montenegro. However, there are no specific provisions on the dura-
tion of the consultation period, with the exception of Bosnia and Herzegovina where it cannot be
shorter than 14 days. The publication of consultation responses is not mandatory either.

In Australia, the USA, Japan and Singapore, the broadcasting regulators are required to con-
sult on (some of) their draft decisions before adoption. The duration of consultation periods is
not explicitly defined and varies from the minimum four weeks applied in Australia, to over 30
days in Japan, and up to several months in Singapore. In the USA and Japan, the regulators are
required to publish both the full responses and the summaries of the consultations. In Singapore
there is only a requirement to publish the summaries. In Australia the publication of responses is
not required for most of the regulator’s decisions.

24.7.3 Public consultations - figures

The average number of public consultations per year held by regulatory bodies does not exceed
one or two in the most of the EU Member States, although this goes up to four or five in Ger-
many, France, Slovenia, Spain and Italy, eight in The Netherlands and over ten in Hungary and
the UK. No consultations over the past five years were held in Cyprus, Greece and Slovakia.

In EFTA countries, there were one to four consultations a year in Norway and up to six con-
sultations in Switzerland. No public consultations during the last five years were reported in Ice-
land and Liechtenstein.

In the EU candidate and potential candidate countries, no consultations were held by regula-
tory bodies in Croatia, Turkey and Serbia. In the former Yugoslav Republic of Macedonia, the
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regulator has consulted on all of the major regulations issued over the past five years, ranging
from one to eight decisions a year. One decision a year was subject to a public consultation in
Albania, one to three in Bosnia and Herzegovina and one to four in Montenegro. In Kosovo,
public consultations were used more frequently, ranging from two to nine decisions per year.

In the USA the number of consulted measures was typically over 300 per year, in Singapore —
over 50 and in Japan — three to eight a year. No data is available for Australia.

24.7.4 Publication of regulator’s decisions

The requirement to publish the regulator’s decisions together with their motivation exists in Aus-
tria, Belgium, the Czech Republic, Denmark, Finland, France, Germany (for regulators of com-
mercial broadcasters only), Hungary, Ireland, Italy, Latvia, Lithuania, Malta, Poland, Portugal,
Romania and the UK. The regulators in Cyprus, Greece, Luxembourg, The Netherlands, Slova-
kia and Slovenia are not required to publish their decisions, and in Bulgaria, Estonia, Luxem-
bourg and Spain there is no general obligation to motivate the decisions.

In EFTA countries, there are no specific regulations regarding the publication of decisions
and their motivations by the broadcasting regulators, and only in Norway the regulator has been
consistently publishing all its decisions together with their motivations.

In the EU candidate countries, the requirement to publish the decisions together with the mo-
tivation exists in Croatia. In the former Yugoslav Republic of Macedonia, all decisions must be
published but there is no requirement for the regulator to motivate its decisions. None of these
requirements exists in Turkey. In the potential candidate countries, only in Albania and Kosovo
are the regulators required to publish their decisions and the motivations for them. In Montene-
gro, these requirements only apply to decisions on sanctions to broadcasters. There are no spe-
cific requirements in Bosnia and Herzegovina or in Serbia.

In most of the European countries, there are no obligations for the regulators to provide an
impact assessment for their measures. The exceptions are Germany, Italy and the UK where the
regulators are required to produce an ex ante impact assessment and Ireland where the regulator
has to do this ex post.

In Australia, the regulator is required to publish most of its decisions with motivations and to
produce an ex ante impact assessment as a part of the standard procedure. In the USA, all of the
FCC decisions are published with motivations but there is no requirement to produce an impact
assessment. In Japan, the regulator is required to publish its decisions and the motivation for
these and to provide an ex ante and ex post impact assessment. In Singapore, on the contrary,
there are no specific requirements concerning any of these aspects. In practice, the regulatory de-
cisions are typically delivered to the affected parties but not to the general public.

2.5 Categories of institutional, regulatory and legal frameworks

The categorisation was aimed at identifying similar setups of formal criteria regarding the insti-
tutional, legal and regulatory framework of all the surveyed regulatory bodies. A categorisation
gives the opportunity to examine details in similar or even equal formally arranged regulatory
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bodies. The goal of the categorisation was to find and display these clusters of similarly con-
structed regulatory bodies. It was thus not aimed at the assessment or measurement of the inde-
pendence of the countries included in each category, but should primarily display similar groups
of regulatory bodies.

2.5.1 Previous approaches in literature

Several approaches to classification or categorisation of regulatory bodies can be found within
the literature.

According to Smith™ regulators can be classified in the following way: traditional ministerial
models and fully independent authorities form the extreme poles of the possibilities of fulfilling
regulatory tasks. In between these positions there are several options: There are those regulators
which are separate units within ministry, those that are separate agencies with the minister taking
part in decision making, and finally those that can be said truly independent agencies with lim-
ited powers to make recommendations.

Although Smith’s differentiation allows the formation of categories, it is originally designed
to describe the transition or path up to independent regulatory bodies and analyse the different
intermediate steps needed to achieve this goal. Therefore it is not suitable for the solely descrip-
tive categorisation of institutional legal frameworks required at this stage of the study.

Geradin and Petit**' describe a classification model that follows a functional typology. It dis-
tinguishes the different types of agencies at EU level by focusing on the duties they are entrusted
with. According to this proposal, in the first group are those agencies which are entrusted with
the implementation of EC regimes in a variety of fields. To the second group belong those that
are entrusted with observatory roles. The third category is commonly referred to as the co-
operational model. Agencies that are operating as subcontractors of EU public service belong to
the fourth group. The fifth type of agency constitutes the yet-to-be-implemented network
safety/interoperability model.

This classification is criticised by Geradin and Petit themselves, stating that it does not allow
a clear and tight apportionment but leads to the fact that single authorities are listed in multiple
categories. In addition to this, the categorisation is too specific and driven by the desire to distin-
guish different European regulatory bodies in all different sectors. It would not enable the Study
Team to classify the different legal frameworks that set up regulatory bodies in the audiovisual
media sector.

Geradin and Petit’** also proposed the classification of agencies based on legal criteria such as
the intensity of prerogatives for carrying out their mission. The first category refers to executive
agencies responsible for purely managerial tasks, observer roles, or missions of collaboration.
The common point is of these agencies that they do not have decision-making power. The sec-
ond category refers to decision-making agencies where these agencies have the power to enact

520  Smith, W. (1997): Note No. 127.
521  Geradin, D / Petit, N (2004):.42-44.
522  Geradin, D. / Petit, N. (2004): 47-49.
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legal instruments binding on third parties. The third category thus refers to the so-called true
regulatory agencies that have discretionary power to translate broad legislative guidelines into
concrete instruments.

This attempt focuses on a significant but single criterion to classify the different bodies,
which — because of its mono-causal explanation — expresses very little about the legal framework
setting up the regulatory body.

Another classification approach has been undertaken by Emmanuelle Machet. In her paper,
presented at the 15" EPRA Meeting, Machet looks at two aspects of independence — the ap-
pointment of members of regulatory bodies, and the funding of regulatory bodies. She sketches
five main models of appointment: Appointment by the executive (“‘the Northern European
model”), by legislative (“the Central European model”), by both executive and legislative (“‘the
French model”), by the judiciary, social movements and groups/civil society (“the German
model”). She identifies three different models of funding: through the state budget, through a
percentage of licence fees or advertising revenue, and through a mixed system.””

Although the model introduced by Machet seems to distinguish between the existing regula-
tory bodies, it relies on single issues and thus does not provide a general grouping of the differ-
ent legal frameworks. Besides that — as admitted by Machet — the labelling is misleading and not
accurate.

2.5.2 Approach of the study

From the literature study we concluded that the existing “top-down’ approaches in literature suf-
fer from weaknesses. This resulted in the decision to try to use an empirically based approach for
the categorisation approach to be conducted in this study.

For this statistical approach, the data of 62 regulatory bodies™ has been encoded.”” In the
cases where the displayed numbers do not sum up to 62, this is caused by single exceptions or
missing data. Due to the variety of criteria covered in the questionnaire, it was necessary to re-
strict the number of criteria chosen for categorisation. A categorisation always demands a certain
degree of loss of differentiation in order to be able to cluster the regulatory systems into catego-
ries, and by doing so reduce the risk of having as many categories as regulatory systems. Be-
cause this could have led to categories that consist of factually very different regulators, this step
has been conducted under thorough observation and with strong reservations.

523  ‘The Influence of Politics on Broadcasting’ prepared by Emmanuelle Machet of the 15th EPRA Meeting,
(Brussels, 16-17 May 2002).

524  Because of the expected distortion of results the data for the similar set up, German State Media Authorities
and the German Public Service Broadcasting Councils have been reduced to one prototype each.

525  Last updated 30 September 2010.
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2.5.21 Two step cluster analysis

In the first step, the coded data was used within a computer-based two-step-cluster analysis’*.
This (consciously experimental) attempt to get stable results for the development of framework
categories by introducing a cluster analysis over all selected criteria produced no usable out-
come: The clusters did not consist of well distinguished criteria or attributes but the result were
mainly randomly gained. The same situation was given when differentiating between EU Mem-
ber States and non EU Member States by feeding only EU Member States into the tool. The
original goal to form significant statistical peaks could not be accomplished with this method.

2522 Maximum number

One further attempt did not use the statistical algorithms within the cluster analysis but simply
used crossed tables combing the different selected criteria with a maximum number of criteria.
The goal of this was to detect manually patterns of mostly alike or similar legal frameworks set-
ting up the regulatory bodies in the encoded countries. In order to reach stable results, only regu-
latory bodies with complete criteria sets were included.” Criteria were selected on the one hand
for their general impact and significance within the legal framework, and on the other hand for
their ability to be harmonised in order to form significant categories. Unfortunately, despite the
harmonisation of the possible answers to each criterion, the outcome showed a large variety of
different arrangements of legal frameworks. Where the indicator “source of funding” has been
used without a reduction of the possible answers, 42 different set-ups have been identified. Even
after consolidating the indicator by grouping all the answers where the regulatory body receives
funding from more then one source, 31 different set-ups have been found. However three rela-
tively large groups containing eight, six and five regulatory bodies could be identified.

Tab. 7 Regulatory bodies within each maximum number of criteria group

Independence is recognised; separate Independence is recognised; separate Independence is recognised; separate le-
legal entity; Board as a highest decision  legal entity; Board as a highest decision gal entity; Board as a highest decision
making organ; Overturn is not possible ~ making organ; Overturn is not possible making organ; Overturn is not possible
other than by a court; Instructions are other than by a court; Instructions are not  other than by a court; Instructions are not
not possible; funding is based on a mix;  possible; funding is based on a mix; the possible; funding is based on state funds;
the body has general policy-setting body has no general policy-setting pow-  the body has no general policy-setting
powers, general policy-implementing ers but general policy-implementing powers but general policy-implementing

powers and third party decision making  powers and third party decision making powers and third party decision making

powers powers

Croatia — Agency for electronic media Austria — KommAustria Czech Republic — Broadcasting Council
(RRTV)

Italy — Agcom Germany — State Media Authorities France — CSA

526  Based on SPSS 17.0 for Windows.

527  This led to a reduction of the number of included regulatory authorities to 49. The used indicators were: rec-
ognition of independence; separate legal entity; highest decision making organ; overturn other than court; in-
struct; source of funding; general policy-setting powers; general policy-implementing powers; third party de-
cision making powers. Smith, W. (1997): Note No. 127.
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Kosovo — IMC Hungary — National Radio and Televi- Greece — National Council for Radio and
sion Board (ORTT) Television (NCRTV)
Latvia — National Broadcasting Council  Lithuania — LRTK Slovakia — Council for Broadcasting and
Retransmission
former Yugoslav Republic of Mace- Portugal — ERC Spain — CoAN
donia — Broadcasting Council
Romania — CNA Spain — CAC

Serbia — Republic Broadcasting Agency

Turkey — RTUK

Although these groups of regulatory bodies were identified, it is not accurate to declare these
groups as categories. First of all, the majority of regulatory bodies is not included in any of the
groups. Furthermore, within the found groups there is no clear regional or historical pattern dis-
tinguishable. In addition to that the differences between the different set-ups are only minimal.
The group that contains the Croatian Agency for electronic media differs from the group that
contains the Austrian KommAustria only in regard to general policy implementing power, and
from the group that contains the Czech Broadcasting Council only with respect to the appearance
of funding. In addition, these groups could only be derived by harmonising the multiple different
forms of funding of the regulatory body.

Therefore it has to be concluded that the attempt to form categories with a combination of a
maximum number of indicators is not practicable.

2.5.2.3 Combination (Pattern Based Approach)

Another approach in seeking to form categories was to combine chosen criteria with a prospec-
tive variety of different types of legal frameworks as selection criterion. The approach was char-
acterised by defining key criteria that have a meaningful impact on the legal framework for the
status of the regulatory body, and use these to form prototypes. On a methodological basis, the
first step was to develop such “role models”.

One tested set of criteria resulted in an approach in which the different combinations of the
legal status, the highest decision making organ, the power to set binding decisions for third par-
ties, and the question whether or not the regulatory body can be overruled and instructed, were
examined.

The outcome of this combination led to one large group containing 23 of 49 regulatory bodies
characterised by being a separate legal entity with a board that has third-party decision-making
power and can not be influenced through overturning and instructions by any other organ than a
court. The other bodies are all differently set up regarding the examined combination of criteria.
The outcome therefore might display one common type of regulator but did not form any distin-
guishable groups.

The goal of forming categories could not be reached with other combinations of harmonised
criteria either.

248



2524 Single Criteria

The most basic form of creating categories is to reduce the distinguishing criteria to a single one.
However, as pointed out above the categorisation is rather weak because it is mono-causal and
therefore — because any criterion can be chosen — somewhat arbitrary.

2.5.2.4.1 Separate legal entity

One basic categorisation with only one criterion can be accomplished on the basis of the question
of whether the regulatory body is a separate legal entity. As displayed below, 15% of 60 regula-
tory bodies are not separate legal entities. Due to the strong imbalance of the number of regula-
tory bodies in the groups, it is difficult to classify these groups as categories. Thus this displays
more of a differentiation on the basis of a criterion than an option to distinguish completely dif-
ferent set-ups.

Fig. 11: Categorisation by legal status

Separate_Legal_Entity

M vYes
EnNo
Tab. 8 Regulatory bodies grouped by their legal status
Regulatory Bodies that are a separate legal entity Regulatory Bodies that are not a separate legal entity
Albania — KKRT Estonia — Ministry of Culture
Australia — Australian Communications and Media Au-  Germany — Public Service Broadcasting Councils
thority
Austria — Federal Communications Board (BKS) Japan — MIC
Austria — KommAustria Singapore — ASAS
Belgium — BE-DE: MRat Slovenia — Broadcasting Council
Belgium — BE-FR: CSA Slovenia — Ministry of Culture (Inspectorate for Culture
and Media)
Belgium — BE-VL: VRM Switzerland — Federal Office of Communications
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Regulatory Bodies that are a separate legal entity

Regulatory Bodies that are not a separate legal entity

Bosnia and Herzegovina — Communications Regulatory
Agency

Bulgaria - CEM

Croatia — Agency for electronic media

Cyprus — Cyprus Radio-Television Authority

Czech Republic — Broadcasting Council (RRTV)
Denmark — Radio And Television Board

Estonia — Estonian Public Broadcasting Council
Finland — FICORA

France — CSA

Germany — State Media Authorities

Greece — National Council for Radio and Television
(NCRTYV)

Hungary — National Radio and Television Board
(ORTT)

Iceland — Broadcast Licensing Committee

Ireland — BAI

Italy — Agcom

Kosovo — IMC

Latvia — National Broadcasting Council

Lichtenstein — Media commission

Lithuania - LRTK

former Yugoslav Republic of Macedonia — Broadcasting
Council

Malta — Broadcasting Authority

Montenegro — Broadcasting Agency of Montenegro
Netherlands — CvdM

Norway — Norwegian Post and Telecommunications Au-
thority

Norway — The Media Authority

Poland — National Broadcasting Council

Portugal — ERC

Romania — CNA

Serbia — Republic Broadcasting Agency

Singapore — MDA

Slovakia — Council for Broadcasting and Retransmission
Slovenia — APEK

Spain — CAA
Spain — CAC
Spain - CEMA

UK - BBC Trust

USA — Federal Communications Commission
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Regulatory Bodies that are a separate legal entity Regulatory Bodies that are not a separate legal entity

Spain - CMT

Spain — CoAN

Sweden — Swedish Broadcasting Commission (until July
31,2010)

Sweden — Swedish Radio & Television Authority (from
1 August, 2010)

Turkey - RTUK

UK - ASA

UK - ATVOD

UK - OFCOM

2.5.2.4.2 Highest decision making organ

Another attempt to form categories was made using the criterion of the nature of the highest de-
cision-making organ. As displayed below, the majority of 80.36% of 56 regulatory bodies have a
board as the highest decision making organ. Although the nature of the highest decision-making
organ has a significant influence on the rest of the legal set up, it is difficult to declare these
groups as categories, especially because the groups are strongly imbalanced.

Fig. 12: Categorisation by form of decision-making organ

Highest Decision_Making_Organ

B Individual
5.36% [ Board
14,29% O both individual and board
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Tab. 9 Regulatory bodies grouped by the nature of their highest decision making organ

Individual Board Both individual and board

Estonia — Ministry of Culture Albania — KKRT Austria — Federal Communications Board

(BKS)

Finland — FICORA Australia — Australian Communications and Bosnia and Herzegovina — Communications
Media Authority Regulatory Agency

Japan — MIC Austria — KommAustria Lichtenstein — Media commission

Norway — The Media Authority Belgium — BE-VL: VRM

Slovenia — APEK Belgium — BE-FR : CSA

Slovenia — Ministry of Culture (Inspectorate Belgium — BE-DE : MRat
for Culture and Media)

Sweden — Swedish Radio & Television Au- Bulgaria - CEM

thority (from 1 August, 2010)

Switzerland — Federal Office of Communica-  Croatia — Agency for electronic media
tions

Cyprus — Cyprus Radio-Television Authority
Czech Republic — Broadcasting Council
(RRTV)

Denmark — Radio And Television Board
Estonia — Estonian Public Broadcasting
Council

France — CSA

Germany — State Media Authorities
Germany — Public Service Broadcasting
Councils

Greece — National Council for Radio and
Television (NCRTV)

Hungary — National Radio and Television
Board (ORTT)

Iceland — Broadcast Licensing Committee
Ireland — BAI

Italy — Agcom

Kosovo — IMC

Latvia — National Broadcasting Council
Lithuania — LRTK

former Yugoslav Republic of Macedonia —
Broadcasting Council

Malta — Broadcasting Authority
Montenegro — Broadcasting Agency of Mon-
tenegro

Netherlands — CvdM

Poland — National Broadcasting Council
Portugal — ERC

Romania — CNA

Serbia — Republic Broadcasting Agency
Singapore — MDA

Slovakia — Council for Broadcasting and Re-
transmission

Slovenia — Broadcasting Council

Spain — CEMA

Spain - CAC

Spain — CoAN

Spain — CAA

Sweden — Swedish Broadcasting Commission
(until July 31, 2010)

Switzerland — Independent Complaints Au-
thority for Radio and Television

Turkey - RTUK

UK - OFCOM

UK - ASA

UK - ATVOD

USA - Federal Communications Commission

2.5.2.4.3 Overturning of decisions other than by a court

Furthermore, the question of whether the regulatory body can be overturned by any other body
than a court can — because its strong influence on the sovereignty of the regulatory body — be
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used to attempt to form categories. As displayed below, again no balanced and stable categories
can be found from an analysis of 50 regulatory bodies. Instead, one large group containing 78%
of the regulatory bodies, characterised by the fact that no other body than a court can overturn
the decision of the regulatory body, can be distinguished that is.

Fig. 13: Categorisation by possible overturning

Overturn_other_than_court

M not possible

yes, the government either
[ through head of the country or
a minister

Oyes, government and parliament
myss the government but limited

to part of the body

Tab. 10 Regulatory bodies grouped by the possibility of overturning their decisions

Not possible Yes, the government either Yes, government and parlia- Yes, the government but lim-
through the head of the coun-  ment ited to part of the body
try or a minister

Albania — KKRT Denmark — Radio And Televi- USA - Federal Communica- Belgium — BE-VL: VRM
sion Board tions Commission

Austria — Federal Communica- Estonia — Ministry of Culture Belgium — BE-FR : CSA

tions Board (BKS)

Austria — KommAustria Japan — MIC Belgium — BE-DE : MRat

Bosnia and Herzegovina — Lichtenstein — Media commis-

Communications Regulatory sion

Agency

Bulgaria — CEM Netherlands — CvdM

Croatia — Agency for electronic =~ Norway — The Media Authority

media

Cyprus — Cyprus Radio- Slovenia — Ministry of Culture

Television Authority (Inspectorate for Culture and
Media)

Czech Republic — Broadcasting
Council (RRTV)

Estonia — Estonian Public
Broadcasting Council

Finland — FICORA

France — CSA
Germany — State Media Au-
thorities

Germany — Public Service
Broadcasting Councils
Greece — National Council for
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Not possible Yes, the government either
through the head of the coun-

try or a minister

Yes, government and parlia-
ment

Yes, the government but lim-
ited to part of the body

Radio and Television (NCRTV)
Hungary — National Radio and
Television Board (ORTT)
Iceland — Broadcast Licensing
Committee

Ireland — BAI

Italy — Agcom

Kosovo — IMC

Latvia — National Broadcasting
Council

Lithuania - LRTK

former Yugoslav Republic of
Macedonia — Broadcasting
Council

Malta — Broadcasting Authority
Montenegro — Broadcasting
Agency of Montenegro

Poland — National Broadcasting
Council

Portugal — ERC

Romania - CNA

Serbia — Republic Broadcasting
Agency

Singapore - MDA

Slovakia — Council for Broad-
casting and Retransmission
Slovenia — APEK

Spain — CEMA

Spain — CAC

Spain — CoAN

Spain — CAA

Sweden — Swedish Broadcast-
ing Commission (until July 31,
2010)

Switzerland — Federal Office of
Communications

Turkey — RTUK

UK - OFCOM

2.5.2.4.4 Sources of funding

Another indicator that can be used to form categories is the source of funding of the regulatory
bodies. For this, 55 regulatory bodies have been compared and 26 different combinations could
be identified. Even though the number of groups is tremendously high, it does not represent the
situation accurately, since it is already the result of a harmonisation and unification. More pre-
cisely, it does not distinguish the proportion of funds that come from each source. The large di-
versity of forms of appearance nevertheless displays impressively the difficulty of forming cate-

gories of similar regulatory set-ups.
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Fig. 14: Categorisation by sources of funding

Source_of_funding

[ End user broadcasting licence fees
0,
3,64% [ state budget

O spectrum fees

7] authoristation/licence fees paid by
broadcasters

[fines

[ mix: end user + state budget

0 mix: state budget + spectrum fees

[ mix: end user + other

O mix: state funding + fines
mix: state budget + authoristation/licence
fees paid by broadcasters + fines

O mix: end user + state budget + spectrum
fees + other

mix: state budget + spectrum fees +
authorisation/licence fees paid by
broadcasters + fines

[} mix: state budget + authorisation/licence
fees + fines + other

[ mix: state budget + other
[ mix: authorisation fees + other

| mix: spectrum fees + authorisation fees +
fines + other

H mix: spectrum fees + fines + other
[ mix: state budget + authorisation fees

O mix: end user licence fees + state budget +
spectrum fees

[ mix: spectrum fees + other

O mix: end user + state budget + authorisation

M mix: state budget + fines + other
mix: end user + state budget + spectrum
fees + authorisation fees + fines
mix: state budget + spectrum fees +
authorisation/licence fees paid by
broadcasters

= mix: end user + state budget + spectrum
fees + authorisation fees + fines + other
mix: end user licence fees + state budget +
authorisation fees + other

Tab. 11 Regulatory bodies grouped by their source of funding

Concept of funding Regulatory Body
End user broadcasting fees Germany — Public Service Broadcasting Councils
State budget Austria — Federal Communications Board (BKS)

Belgium — BE-FR : CSA

Belgium — BE-DE : MRat

Czech Republic — Broadcasting Council (RRTV)

Denmark — Radio And Television Board

Estonia — Estonian Public Broadcasting Council

France — CSA

Greece — National Council for Radio and Television (NCRTV)
Iceland — Broadcast Licensing Committee

Lichtenstein — Media commission

Norway — The Media Authority

Slovakia — Council for Broadcasting and Retransmission
Slovenia — Ministry of Culture (Inspectorate for Culture and Media)

Spain — CoAN
Spain — CAA
Switzerland — Independent Complaints Authority for Radio and Tele-
vision
Spectrum fees UK - ASA
UK - ATVOD
Authorisation/licence fees paid by broadcasters Ireland — BAI
Fines Montenegro — Broadcasting Agency of Montenegro
Mix: end user + state budget Sweden — Swedish Broadcasting Commission (until July 31, 2010)
Mix: state budget + spectrum fees Belgium — BE-VL: VRM
Mix: end user + other Austria — KommAustria

Germany — State Media Authorities
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Mix: state funding + fines

Mix: state budget + authorisation/licence fees paid by broadcasters +
fines

Mix: end user + state budget + spectrum fees + other

Mix: state budget + spectrum fees + authorisation/licence fees paid by
broadcasters + fines

Mix: state budget + authorisation/licence fees + fines + other

Mix: state budget + other

Mix: authorisation fees + other

Mix: spectrum fees + authorisation fees + fines + other
Mix: spectrum fees + fines + other
Mix: state budget + authorisation fees

Mix: end user licence fees + state budget + spectrum fees

Mix: spectrum fees + other

Mix: end user + state budget + authorisation

Mix: state budget + fines + other

Mix: end user + state budget + spectrum fees + authorisation fees +
fines

Mix: state budget + spectrum fees + authorisation/licence fees paid by
broadcasters

Mix: end user + state budget + spectrum fees + authorisation fees +
fines + other

Bulgaria - CEM

Romania - CAN

Cyprus — Cyprus Radio-Television Authority

Malta — Broadcasting Authority

Finland — FICORA

Hungary — National Radio and Television Board (ORTT)

Italy — Agcom

Poland — National Broadcasting Council

Portugal — ERC

Spain — CAC

Bosnia and Herzegovina — Communications Regulatory Agency
Latvia — National Broadcasting Council

Netherlands — CvdM

Spain - CEMA

Australia — Australian Communications and Media Authority
Lithuania - LRTK

Serbia — Republic Broadcasting Agency

Slovenia — APEK

Slovenia — Broadcasting Council

Sweden — Swedish Radio & Television Authority (from 1 August,
2010)

UK - OFCOM

Croatia — Agency for electronic media

former Yugoslav Republic of Macedonia — Broadcasting Council
Turkey - RTUK

Albania — KKRT

Singapore - MDA

Kosovo — IMC

Japan — MIC

Switzerland — Federal Office of Communications

Mix: end user licence fees + state budget + authorisation fees + other

USA - Federal Communications Commission

2525 Conclusion

It must therefore be concluded that no attempt to categorise the examined regulatory bodies

proved successful. Nevertheless, it has been an interesting experiment to examine the regulators
in order to find categories of regulators and legal frameworks by making use of all relevant crite-

ria describing the framework and thus approach the problem from the bottom up, rather than

from the top down. It is, however, not completely surprising that this turned out not to be suc-
cessful, since there is no analytical necessity for regulatory settings in different countries to fol-

low distinct patterns. Or, argued the other way around, it follows that given the very specific de-

velopment paths of media regulation in different countries, the outcome is rather pro-intuitive.
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3. ANALYSIS OF PRACTICAL IMPLEMENTATION AND
EFFECTIVENESS OF INSTITUTIONAL,
REGULATORY AND LEGAL CONDITIONS
REGARDING REGULATORY BODIES
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3.5.10  Concluding remarks on the in-depth country analysis............cccccoeeerririersnnenn. 301

3.1 Theoretical background: De facto implementation and effectiveness

This section examines the practical implementation and effectiveness of the institutional, regula-
tory and legal conditions concerning independent regulatory bodies competent for the regulation
of audiovisual media services in the Member States of the European Union, the candidate coun-
tries and potential candidate countries to the European Union, in the EFTA countries and the
sample of four third countries.

This section of the study aims at assessing whether the formal regulatory set-up delivers the
expected outcome in the application of the audiovisual framework.

257



INDIREG Preliminary Final Report

The theoretical analysis in chapter 1 already showed that that the proper implementation of a

framework that indicates formal independence is at least in part a guarantee for an “effective im-
plementation”.

3.2 Status quo: Transformation of AVMS Directive in national law

In July 2010, from the 27 EU Member States, so far 16 Member States had implemented the
AVMS Directive into their national legislation. 11 Member States had not yet transposed the Di-

rective by that point. The following table provides an overview over the status quo of national
transpositions of the AVMS Directive (Date: July 2010). The information has been derived from
the country reports and the European Commission’s website providing a reference list of national

execution measures. >

Tab. 12 National transposition of AVMS Directive in EU Member States as of July 2010
Country Transposition Remarks
Austria Yes Implementation of the AVMS Directive in July 2010 by the “Bun-

desgesetz, mit dem das Bundes-Verfassungsgesetz, das KommAus-
tria-Gesetz, das Telekommunikationsgesetz 2003, das Verwer-
tungsgesellschaftengesetz 2006, das ORF-Gesetz, das Privatfern-
sehgesetz, das Privatradiogesetz und das Fernseh-
Exklusivrechtegesetz geéndert werden* (BGBI. 12010/50 July 19,
2010).>%

Belgium Yes Implementation of the AVMS Directive in 2009/ 2010 by the

Decreet betreffende de radio-omroep en de televisie van 27 maart
2009, BS 30 april 2010°%

Décret coordonné sur les services de médias audiovisuels du 30
avril 2009, BS 27 juillet 2009

Dekret vom 27. Juni 2005 iiber den Rundfunk und die Kinovorstel-
lungen, BS 6 september 2005

Bulgaria Yes Implementation of the AVMS Directive in 2009/ 2010 by the Law

on Radio and TV (3akoH 3a u3MeHeHHUe U JOMbIHEHNE Ha 3aKOHA 33
paanoTo U TeneBu3usATa), last amended on 12.02.2010, State Ga-
zette, issue 12/2010°%

Cyprus No

Czech Republic Yes Implementation of the AVMS Directive in May 2010 by Zakon ¢.
132/2010 Sb., (zakon o audiovisudlnich medidlnich sluZbach na
vyZadani)

Denmark Yes Implementation of the AVMS Directive in December 2009 by Lov
om radio- og fjernsynsvirksomhed

528 See at eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:72007L0065:EN:NOT; European Com-

529
530
531
532
533

258

mission Press Release 1P/10/803 of 24/06/2010: "Audiovisual Media Services Directive: Commission re-
quests 12 Member States to implement in full", see at europa.eu/rapid/pressReleasesAction.do? refer-
ence=IP/10/803 &format=HTML&aged=0&language=EN&guilLanguage=en.

See at www.ris.bka.gv.at/Dokumente/BgblAuth/ BGBLA_2010_I_50/BGBLA_2010_I_50.pdf

See at www.vlaamseregulatormedia.be/media/9017/vrm-decreet.pdf

See at www.csa.be/documents/show/1057

See at www.medienrat.be/pdf/Dekret270605.pdf

See at lex.bg/laws/ldoc/2134447616



Estonia No

Finland No

France Yes Implementation of the AVMS Directive in March 2009 by LOI no
2009-258 du 5 mars 2009 relative a la communication audiovisuel-
leet au nouveau service public de la télévision534

Germany Yes Implementation of the AVMS Directive in March 2010 by Interstate
Broadcasting Treaty, 31. August 1991. 13th amendment:
10.03.2010 (cp. GBLI. p. 307) (Rundfunkstaatsvertrag — RStV)

Greece No

Hungary No

Ireland Yes Implementation of the AVMS Directive in 2009 by Broadcasting
act and European Communities (Audiovisual Media Services) regu-
lation 2010

Italy Yes Implementation of the AVMS Directive in March 2010 by Attuazi-
one della direttiva 2007/65/CE relativa al coordinamento di deter-
minate disposizioni legislative, regolamentari e amministrative de-
gli Stati membri concernenti 1’esercizio delle attivita televisive.

Latvia No

Lithuania No

Luxemburg No

Malta Yes Implementation of the AVMS Directive in 2010 by ACT No. IV of
2010AN ACT to amend further the Broadcasting Act, Cap. 350 and
by-laws

Netherlands Yes Implementation of the AVMS Directive in December 2009 by Wet
van 10 december 2009 tot wijziging van de Mediawet 2008 en de
Tabakswet ter implementatie van de richtlijn Audiovisuele me-
diadiensten

Poland No

Portugal No

Romania Yes The Romanian Audiovisual Law (N. 504/2002) was amended in
November 2009 to transpose the Audiovisual Media Service Direc-
tive (AVMS).

Slovakia Yes Implementation of the AVMS Directive in December 2009 by
Zakon ¢&. 498/2009 Z. z., ktorym sa menf a dopliia zékon &.
308/2000 Z. z. o vysielani a retransmisii a o zmene zdkona ¢.
195/2000 Z. z. o telekomunikaciach v zneni neskorsich predpisov a
o zmene a doplneni niektorych zakonov

Slovenia No

Spain Yes Implementation of the AVMS Directive in March 2010 by Ley
General de la Comunicacién Audiovisual » Short name: Law
7/2010 of 31 March.

Sweden Yes A new Radio and Television Law came into force in Sweden on 1
August 2010. Amongst other things, the new law implements the
provisions of the AVMS Directive.

United Kingdom Yes Implementation of the AVMS Directive in 2009 by amendment to

535
3

the Communications Act 200 and the Audiovisual Media Ser-

vices Regulations 2009’

Source: INDIREG project research based on country reports and official information

534 See at legifrance.gouv.fr/affichTexte.do?cidTexte=JORFTEXT00002035207 1 &categorieLien=id
535  See at www.opsi.gov.uk/ACTS/acts2003/ukpga_20030021_en_1
536  See at www.opsi.gov.uk/si/si2009/uksi_20092979_en_1
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3.3 Methodology

Because of the general difficulty of evaluating the de facto situation regarding independence, due
to the subjectivity of judgments of the “real” situation, a stakeholder survey was conducted. The
basic aim of a stakeholder survey is to receive a multi-perspective assessment by asking indi-
viduals or groups, who are likely to be affected by a special issue, for their judgment, and thus
create a multi-perspective assessment of the issue. Specifically, stakeholders affected by, or in-
terested in, decisions of regulatory bodies have been identified and addressed.

The stakeholder survey was conducted using a closed online survey hosted by
www.globalpark.com. The respondents had to choose from multiple answer sets, and addition-
ally had the opportunity to make further remarks in open text fields.

The relevant stakeholders in all 43 countries have been identified by the Country Correspondents
according to provided lists of stakeholder categories.

Tab. 13 Categories of stakeholders
Category Stakeholders
Broadcasters Main national public service television providers (if different: also main

public service radio providers)

Two major and one small commercial nation-wide television providers
(including Pay TV) which are established in the country

National associations of commercial television providers (if such exists:
national association representing Pay-TV providers)

Other relevant provid- Providers of audiovisual services in new markets (at least two IPTV op-
ers and their represen- erators, and at least two Video on Demand providers if different from
tations IPTV operators) (established in the country!)
National associations representing online content providers
National associations representing information technology corporations
(IT Sector)
National associations of cable providers (if not existent: two cable-TV
network operators)

Advertising National advertising associations

Third sector media National associations for community, non-profit or civil media radio
and civil society and television (if not existent: two significant operators standing for this
field)
National associations representing viewers and listeners (or media con-
sumers more generally) — if there is no Viewers and Listeners associa-
tion: up to two associations or groups monitoring electronic media and
holding media accountable
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National NGO or civil society advocacy groups promoting freedom of
the media and freedom of expression

National professional association of journalists and media professionals
(if existent)

National NGO or civil society advocacy groups promoting the protec-
tion of minors in TV/ Internet

Ombudsman Media Ombudsman

The stakeholders were contacted and supplied with a password to prevent misuse by uninvited
participants, as well as multiple voting. Furthermore, the stakeholders were assured that their in-
dividual answers would not be disclosed or attributed to them. The complete list of categories
and identified stakeholders can be found in the Annex.

The online survey was open for contributions from 20 July until 10 September 2010.

3.3.1 Identification of de facto criteria for the stakeholder survey regarding practical
implementation and effective functioning

A first set of indicators for the practical implementation and effectiveness of the institutional,
regulatory and legal conditions concerning independent regulatory bodies (implementation and
performance indicators I) was developed in WP 1 by an analysis of the literature study. These
indicators became part of the questionnaire that was given to the Country Correspondents, and
form part of the Country Reports that the Country Correspondents delivered. However, as de
facto indicators could not easily be predetermined to be either beneficial or detrimental for the
goals of independence and effective functioning, we needed to conduct a research step (a) to de-
termine the significance of the identified de facto indicators and (b) to determine their influence
regarding impartiality. Their impact may depend on the specific circumstances given in the
country in question and may also be assessed unequally from the different perspectives of differ-
ent stakeholders within the countries. This is why potential de facto indicators were assessed by
asking stakeholders in each country to answer an online survey according to their point of view.
With the help of the stakeholder survey, correlations between the perception of different features
of the de facto situation and the perception of impartiality can be drawn.

3.3.1.1 Compliance

One major aim of the stakeholder survey was to measure the compliance with the formal set-up
of the regulatory body. The stakeholders were therefore asked to communicate their impression
of the overall compliance with regard to the formal provision within the respective country
(Question 28). Further question may also serve as compliance indicators — however this depends
on the respective legal set-up establishing the independent regulatory body. Hence these ques-
tions were grouped within one of the previously used indicator categories.
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3.3.1.2 Indicators for de facto independence

Following the same approach the de facto indicators were grouped according to the introduced
categories:

Status and Powers

Autonomy of Decisions Makers

Financial Autonomy

Knowledge

Transparency & Accountability mechanisms

3.3.1.2.1 Status and powers

3.3.1.2.1.1 General legal framework

The following de facto criteria regarding the general legal framework were identified above:

Amendments or changes to the legal provisions formulating the tasks and objectives (and
the respective motives)

Incidences of political pressure in form of threatening with the alteration of legal objec-
tives

Within the questionnaire, information on this indicator can be drawn from Table 6 in combina-
tion with contextual information retrievable from the country reports.

It is evident that formal safeguards of institutional independence and design are no protection
against amendments and changes of the governing laws of the independent media regulatory
body by the government. In most cases it is easier for a government with a majority in parlia-
ment to change the rules of the game without interfering with any formal or informal means in
the structure or decision making of the regulator. The formal and de facto categories have devel-
oped in the context of rule of law, functioning democratic institutions and a culture of independ-
ence. If those fail and there is a change in law in order to influence independence, we must con-
sider that formal indicators need to be analyzed with caution, since they can be changed easily.
And likewise, governments may exert pressure on independent media regulatory bodies by
threatening to alter the legal objectives or other elements of the governing laws in order to
achieve compliance by the regulator.

Therefore, questions addressing changes in the general legal framework and assumed causes
and effect were asked in the survey (Question 1; 1.1.-1.4).

3.3.1.2.1.2 Regulatory Powers

The following compliance indicators can be used to asses the de facto use of formally granted
powers.

De facto use of formally granted competences
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De facto use of formally granted sanction powers
Development of regulatory powers

Tables 12 and 13 of the questionnaire give information on whether a regulator has used its most
important powers, i.e. general policy-making powers and policy-implementing powers and sanc-
tioning powers.

The questionnaire necessarily took a general approach, did not allow conclusions on specific
subject matters, and was limited in comparability. In addition the same questions were posed to
the stakeholders.

The following de facto criteria regarding the regulatory powers have been identified above:
Possibilities to create long-term policies
Application of a visible and important regulatory power
Reported cases of arbitrary or inconsistent rule application or sanctioning
Reported accusations that sanctions have been too harsh or too lax or politically motivated
Legal or political conflicts, i.e. number of legal challenges to the decisions of the body
Sufficient flexibility in managing resources

Inconsistencies regarding rule application and the arbitrary use of sanctions can be seen as a sign
of outside interference. It should be noted, however, that these inconsistencies may also be traced
back to leadership issues (i.e. that the regulator is not well governed), to a lack of expertise or
clear and detailed regulatory powers.

The development of the regulators’ regulatory powers over the period of the last five years is
an additional indicator of both the stability of regulatory powers and the overall tendency of their
evolution (Question 4).

Since the powers to manage the regulator internally can also be one way to gain influence
over the independent regulatory authority, this indicator is significant in demonstrating informal
and de facto means of influence on the one hand, and the organisational autonomy to manage
personnel and financial resources on the other. In order to find out how much autonomy the
regulator actually enjoys with regard to its own organisation, this indicator was raised as a ques-
tion to the stakeholders in the survey (Question 5).

3.3.1.2.2 Financial autonomy

The following de facto criteria regarding financial autonomy have been derived from the litera-
ture analysis:
Adequacy of the budget to perform delegated duties
Factual influence of third parties over the budget
Budget trends over time; (at least) constant budget during the last years
Reported cases of supervisory authorities threatening to cut funding plans or to use funding
decisions as a lever in political power struggles
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Within the questionnaire, we asked about the influence of third parties on the setting of the regu-
lator’s budget (Table 26) and within the Country Reports we asked for factual incidence of
threats regarding the cutting of annual budgets.

Furthermore, we asked for the stakeholders’ judgement on the overall adequacy of the budget
and staff of the regulatory body (Question 10; 11).

3.3.1.2.3 Autonomy of decision makers

3.3.1.2.3.1 Highest decision-making organ

The following de facto criterion regarding the autonomy of the highest decision-making body
was derived from the literature analysis:

Party politicisation of the decision-making organ

In order to find out whether political power structures are reflected in actual board composition,
the Country Reports are again a source of information; thus the impression of the stakeholders
regarding this issue was included in the stakeholder survey (Question 2).

An additional aspect to be looked at was how the interplay between highest decision-making
organ and the staff may play out in practice, and how this may affect formal decision-making
competences in practise. Most independent regulators in the media sector have a structure in
which a board or a council is the highest decision-making organ and there is an administration
supporting and executing. However, sometimes the members of the highest decision-making or-
gan are only employed part-time. Hence, it may theoretically be possible that in those cases the
regulator is effectively being run by the administration.

We wanted to test the assumption that the highest decision making organ sets the agenda and
effectively makes the decisions, compared to the role of the staff which essentially involves the
preparation and drawing up of agendas, strategies and decisions. These considerations resulted in
a new indicator to be validated through the stakeholder survey.

The highest decision making organ is de facto the agenda setter and also effectively behind

the decisions (Question 16; 17)

3.3.1.2.3.2  Appointment procedure

The following de facto criteria regarding the financial autonomy were derived from the literature
analysis:
Partisanship of nomination
Representation or reproduction of political power structures in actual board composition
(due to appointment procedures or other reasons)
Factual behaviour of appointed members, e.g. acting on behalf of the nominating or ap-
pointing body
Possibilities (or reported cases) of the appointing body to exert pressure on the appointed
member
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Already in the theoretical part it surfaced that there is seldom a depoliticisation of appointment
procedures of board members of independent regulatory bodies, since there is regularly some in-
volvement of state institutions (i.e. government, parliament, president, sometimes resort minis-
ters) in different constellations. Apart from these formal ties to political power structures, there
are numerous informal political communications, political links and affiliations based on inter-
ests that spread beyond formal institutional frameworks.”” Nevertheless it is worth studying the
extent to which partisan issues in the nomination and the appointment processes play out in the
actual board composition. An abundance of incidents and contextual information on this issue
can be drawn from the Country Reports. Moreover, staggered appointments of the board mem-
bers of the regulatory body can be deduced from table 18.

The analysis of factual behaviour of appointed members acting on behalf of the nominating or
appointing body is more difficult to assess, because such incidents are often not publicly reported
and in many cases subjective. It is highly context-sensitive, which has been the reason for not
continuing with these criteria.

The last indicator referring to possibilities of the appointing body to exert pressure on the ap-
pointed member (or reported cases of such) is followed up in the Country Reports.

3.3.1.2.3.3 Rules to prevent confiicts of interest or capture

The following de facto criteria regarding conflicts of interest or capture have been derived from
the literature analysis:
Factual proportion of revolving-door incidences
Factual independence of board members and/or staff from personal interests in the market
players

The factual proportion of revolving door activity has been addressed within the Country Reports.
Unfortunately the Country Reports did not deliver substantial information.
We included two questions regarding these issues in the stakeholder survey (13; 14).

3.3.1.2.3.4 Tenure & Salaries

The following de facto criteria regarding tenures and salaries have been derived from the litera-
ture analysis:
Average effective term length
Early resignations, e.g. because of informal agreement to resign after the election of a new
government (higher turnover than election cycles can be an indicator of a lack of inde-
pendence — in contrast, a lower turnover than election cycles is no sign of higher independ-
ence!)
Term of office of political decision makers and term of office of head/Board of regulatory
body de facto correspond with each other

537 As it has been noted by the country correspondents from Macedonian Snezana Trpevska.

265



INDIREG Preliminary Final Report

The stability and length of the board members’ or head’s legal mandate can have a strong influ-
ence on the level of independence of regulatory bodies. Whether the term of office of political
decision makers and term of office of the head or board of the regulatory body faction reality
correspond with each other can be derived from the Questionnaire (Table 18). Early resignations
should have been explained in the Country Reports. However the variety of perspectives of the
stakeholders’ promises an additional insight.

Therefore one question on the early resignation of members of the highest decision making
organ was incorporated in the stakeholder survey (Question 3).

3.3.1.2.3.5 Dismissal

The following de facto criteria regarding dismissals were derived from the literature analysis:
Details and circumstances of personnel changes (notably dates of start and end of office)
regarding the head or board of the regulator
Reported cases of dismissals
Departures (dismissals and resignation) of board members before the end of the term

The details and circumstances of personnel changes regarding the head or board of the regulator
are likewise reported in Table 24 and further detailed in the Country Reports.

Early dismissals should have been explained in the Country Reports. However the variety of
perspectives of the stakeholders promises an additional insight here, too. Therefore within Ques-
tion three dismissals of members of the highest decision making organ have been incorporated in
the stakeholder survey.

3.3.1.2.4 Knowledge

3.3.1.2.4.1 Professional expertise and qualifications

The following de facto criterion regarding the qualification, professionalism and expertise of the
board members was derived from the literature study.
Board members actually being experts or having professional background

To elicit de facto information, we asked stakeholders about their impression concerning the
qualification and professional background in Question 12 with the opportunity to point out un-
derrepresented competences.

In addition, regarding the staff of the independent regulator, the attractiveness of the regulator
as an employer was included in the stakeholder survey, asking about professional background
and whether working for the independent regulatory body is an attractive career step for experts.
The working assumption is that where independent media regulators present an unattractive ca-
reer step for various reasons, these bodies will find it difficult to recruit and retain qualified staff
(Question 15).
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3.3.1.2.4.2 External Advice

In Table 36 the question was asked whether the regulatory body makes use of the formally fore-
seen external advice on a regular basis.

3.3.1.2.4.3 Cooperation criteria

The cooperation criteria listed below were derived from the literature study:
De facto cooperations with regulatory bodies in the same state
De facto cooperations with regulatory bodies in other states
Form and institutional level of cooperation (e.g. formalised network structures, systematic
formal meetings, ad-hoc meetings)
Existence of informal cooperative arrangements

Additional information on the actual level and functioning of cooperation with regulatory bodies
within a country and — less frequently — at the international level was available the Country Re-
ports.

3.3.1.2.5 Transparency and Accountability mechanisms

3.3.1.2.5.1 Transparency mechanisms

The following de facto criteria regarding transparency were derived from the literature study:
Actual transparency (especially when there is no statutory transparency rule)
Disclosure of decision procedures and reasoning
Indication or announcement of likely future actions
Publication of board meeting minutes
Forms of dissemination (e.g. print, website, directly to parliament, official journal, maga-
zine etc.)

The actual level of transparency, disclosure of decisions, proposed rule-making and actions,
minutes of boards and the dissemination practices can to a certain extent be appraised on the ba-
sis of the Country Reports. However, as transparency can consist of many facets and can be per-
ceived quite differently, we asked the stakeholders on their impression of the overall transpar-
ency (Question 8). Moreover, the stakeholders were asked whether they could access the deci-
sions publicly (Question 9).

3.3.1.2.5.2 Seeking opinions from experts and stakeholders

The following de facto criteria regarding the possibility to seek opinions from experts and stake-
holders were derived from the literature study:
Forms of external advice acquisition (scientific Advisory Board, external studies, consulta-
tions, expert hearings etc.)
Public availability of the basic data relevant for the conduct of regulatory policy
Disclosure of basic data as integral part of the regulator’s tasks or objectives
Actual consultations of stakeholders and/or the public
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Number and kind of players involved in consultations

Actual consultation procedures for knowledge gain, e.g. white papers, consultation papers,
comments invited regarding draft decisions

Inclusion of consultation results in the decision-making process, reaction of the regulator
to arguments or claims

Stage of decision-making process where consultations have been integrated

The actual practice of external advice acquisition can be difficult to track down based on the
Country Reports. However, it was addressed to point out discrepancies between formal obliga-
tions and actual practice. Furthermore, the actual situation regarding public consultations is
asked for in Table 38. The criterion of whether consultations responses are published was in-
cluded in Table 37. An additional insight can be derived by asking the stakeholders in the survey
(Questions 18-20).

3.3.1.2.5.3 Formal accountability and auditing mechanisms

The following de facto criteria regarding formal accountability mechanisms was derived from
the literature study.
Periodic internal or external evaluation procedures assessing to what extent the regulatory
objectives have been met
Regulatory body explains rules or strategies that describe its policy and decisions practice

In the stakeholder survey, we asked whether the regulator publishes full reports which give ac-
count of its activities (Question 21).

3.3.1.2.6 Credibility

The credibility of the independent media regulator is used to make an overall assessment, result-
ing from the analysis of the legal framework in Chapter 1.3.2. Being the linchpin of the overall
impression a stakeholder has on the respective regulatory body, this can be considered a feasible
question that can correlate with many of the more concrete questions in the stakeholder survey
(Question 22).

3.3.2 Stakeholder Survey Questions

The complete Stakeholder Survey can be found in the Annex.
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3.4 Stakeholder survey results

3.4.1 Difficulties in regard to the data collected through the stakeholder survey

Overall, the participation within the stakeholder survey was not as high as expected. 979 stake-
holders were contacted.” 20.65% logged on to the online questionnaire and 9.51% completed
the questionnaire. This resulted in 93 answers from stakeholders, which represent in total 30
countries and 38 authorities.

Most answers were received from stakeholders from Austria, Croatia, Portugal, Belgium,
Slovakia, Switzerland and the United Kingdom. Furthermore, answers were received from Alba-
nia, Australia, Bosnia and Herzegovina, Bulgaria, Cyprus, Estonia, Finland, the former Yugoslav
Republic of Macedonia, France, Germany, Hungary, Ireland, Italy, Latvia, Lichtenstein, Lithua-
nia, Malta, Montenegro, Netherlands, Serbia, Slovenia, Spain and Turkey. The following table
provides a detailed overview:

538  Stakeholders have been contacted via email and have been reminded two times. Online survey has been open
for contributions from 20th of July until 10th of September 2010.
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Fig. 15: Distribution of answers received per country
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Regarding the distribution of answers per regulatory body, most answers were received regard-
ing the Agency for Electronic Media (Croatia), ERC (Portugal), KommAustria (Austria), the
Council for Broadcasting and Retransmission (Slovakia) and VRM (Belgium).
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Fig. 16: Distribution of answers received per regulatory body
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A variety of stakeholders participated in the survey. The largest groups were commercial and

public service broadcasters, national NGOs or civil society advocacy groups promoting freedom
of the media and freedom of expression, as well as cable-TV network operators.
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Fig. 17: Distribution of the categories of participating stakeholders
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The data is not equally balanced regarding the number of answers per regulatory body and the
ratio of stakeholders per answer and regulatory body. Therefore, the correlations which result in
the findings described below do not provide significant results for the respective regulatory bod-
ies as institutional organisations. Neither are the different stakeholder perspectives reflected in
the results. A stakeholder analysis is of high scientific value if it is applied to indicators which
cannot easily be predetermined to be either beneficial or detrimental for the goals of independ-
ence and effective functioning. Therefore, de facto indicators were included in the survey the
impact of which depends on the specific circumstances given in the country in question and
which may also be assessed unequally from different perspectives of different actors within the
countries. In the analytical approach, it was planned that the different perspectives given by the
stakeholder would be examined, in order to determine the validity and impact of each of the de
facto indicators included in the survey.

Unfortunately, the data received through the online survey did not represent a sufficiently
high number of stakeholders to carry out a distinct approach comparing different stakeholder
perspectives with regard to a certain issue and to a certain regulatory body. Therefore, due to this
low number of respondents, a different approach was chosen. The information received from
stakeholders was used as one single set and was analysed to detect correlations between different
indicators within different set-ups.

However, this approach and the low number of respondents led to results that should be han-
dled with caution. Since single regulators are overrepresented in comparison to the overall num-
bers, this might lead to a distortion of the results. Furthermore, it should be pointed out that the
results of the survey provide information about the subjective perception of each stakeholder.
This subjective perspective does not necessarily correlate with the de facto situation of the regu-
latory body in their country, assessed from an exclusively objective perspective. Also, the per-
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spectives of the stakeholders that correlate with different interests and motivations with regards
to the performance of the regulatory body remain disregarded. Nevertheless, the results reveal
tendencies of correlation between different indicators.

3.4.2 Impact on impartial regulation

Within the stakeholder survey, the question on the perception of the impartial regulation of the
regulator (Question No.22) is seen to have a pivotal position. Impartiality — assessed as a whole
— reflects an equal arm’s-length distance to all stakeholders, which has been identified as crucial
in the underlying concept of independence. Therefore, the following correlations of indicators
are based on the presumption that the perception of the performance of the regulatory body, with
regard to concrete de facto indicators within this survey, can have effects on the overall percep-
tion of the impartiality of the regulatory body while carrying out its obligation.

Nonetheless, it should be highlighted that all the results obtained do not constitute causally
determined relationships, but indicate certain tendencies of correlation between the subjective
perception of stakeholders regarding certain indicators, and their overall perception of the regula-
tor’s ability to deliver impartial regulation.

3.4.2.1 Significant correlations

Many answers did not deliver statistically significant results, or did not prove to be logically ex-
plicable. In the following discussion, only the significant correlations are presented.

3.4.2.2 Removal of the head

Following the question of whether the stakeholders are aware of any changes of specific legal
provisions governing the regulatory body in the past ten years (Question No. 1), which was af-
firmed by 81.9% of all stakeholders, the stakeholders were asked to describe the consequences of
the changes in the law (Question No. 1.1).

24.8% of the stakeholders answered that, according to their knowledge, the amendments to
the law resulted in the removal of the head of the regulator. Within this group, only 31.6% of the
stakeholders regarded their regulatory body as delivering impartial regulation, meaning that
68.4% of the stakeholders perceived their regulator to regulate in a biased way.

The hypothesis can therefore be derived that changes in law that remove the head of the
regulatory body are connected to perceptions that the regulator does not deliver impartial
regulation.

3.4.2.3 Early resignations

In question No. 3, the stakeholders were asked if they were aware of any early resignation or
dismissal of the head of the regulator or its board or council in the last five years.

41.9 % of stakeholders were aware of early resignations of the head of the regulatory body. In
cases where early resignations occurred, 61.5% considered their regulator to be biased.
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Where no early resignations occurred (58.1% of all cases) 72.7% of stakeholders described
their regulator as impartial.

The hypothesis can therefore be derived that the early resignation of the head of the regu-
latory body correlates with a perception of the regulator as not carrying out its obliga-
tions in an impartial manner.

The common reason why stakeholders believed that an early resignations or dismissal occurred
was the exertion of political pressure. 64.1% of stakeholders replied that this was the reason for
the early dismissal. 38.5% the stakeholders identified personal reasons for an early resignation or
dismissal, such as better job opportunities, conflicts of interests or a major disagreement within
the highest decision-making organ. An additional 25.6% of stakeholders identified incapacity or
malpractice as a reason for early resignation or dismissal. However, no significant correlation be-
tween the reasons and the perception of the impartiality of the regulatory body can be derived.

3.4.2.4 De facto use of formally granted powers despite breach of legal provisions

In question No. 7 the stakeholders were asked if ,in their opinion, the regulatory body had re-
frained from making use of its formally granted powers — namely issued warnings or fines, made
a decision in programme/content-related matters, or suspended or revoked licences.

49.5 % of the stakeholders were of the opinion that their regulatory body has exhaustively
made use of its formally granted powers. Within this group, 73.9% of the stakeholders consid-
ered their regulator as having delivered impartial regulation.

The hypothesis can therefore be drawn that a regulatory body is perceived to regulate im-
partially in cases where the stakeholders are of the opinion that it enforces punishments
of breaches of legal provisions with significant stringency.

3.4.2.5 Transparency of the regulator’s activities

In question No. 8 the stakeholders were asked to express their judgment of the overall transpar-
ency of the regulator’s activities. They were asked to give their opinion on a scale containing six
steps, ranging from strong disagreement to strong agreement. In order to increase the signifi-
cance of the data, the different levels of disagreement/agreement were summarised/dichotomised
to two groups.

Regarding the perception of transparency of the regulatory bodies, the majority (57.0%) of the
stakeholders said they had easy public access to their regulator’s decisions and work pro-
grammes.

Comparing this perception with the perception of the regulatory body as acting impartially, it
can be seen that there is a correlation between the transparency of the regulator and the percep-
tion of impartial regulation.

Overall, it can be seen that, where stakeholders perceive their regulator as being transparent,
they also tend to consider it impartial (71.7%). The majority of stakeholders who disagreed with
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the statement that their regulator was sufficiently transparent (43.0%) also considers the regula-
tory body to be biased (61.5%).

This impression is strengthened when we examine the different levels of perceived transpar-
ency. When stakeholders (11.8% of all cases) judged the regulator to be very non-transparent,
only 27.3% of stakeholders perceived the regulator’s work as impartial. Whereas, at the other
end of the scale, where the regulatory body was considered to be very transparent (20.4% of all
cases) it was also regarded to be impartial in 84.2% of cases.

The conclusion can therefore be drawn that the perception of transparency is tightly con-
nected with the perception of the regulator regulating in an impartial manner.

3.4.2.6 Accessibility of the regulator’s decisions

In question No. 9 the stakeholders were asked if, to their knowledge, the decisions of the regula-
tory body were publicly accessible. 84.9% of the respondents replied that the decisions were in-
deed accessible. Within this group, 64.6% of stakeholders perceived their regulator to deliver
impartial regulation. Within the complementary group of stakeholders that were not aware of
publicly accessible decisions, the perception of impartial regulation was only stated by 21.4%,
meaning that 78.6% considered their regulator to deliver biased regulation.

The conclusion can therefore be deduced that the accessibility of decisions of the regula-
tory body is positively connected with the perception of the impartiality of the regulatory
body.

3.4.2.7 Impact of the expertise and qualification of the staff

In question No. 12 the stakeholders were asked to rate their agreement with the statement that the
regulator’s staff had adequate professional expertise and qualification to fulfil its tasks and du-
ties. The stakeholders were asked to give their judgment on a scale containing six steps, ranging
from strong disagreement to strong agreement. In order to increase the significance of the data,
the different levels of disagreement/agreement were summarised/dichotomised to two groups.

59.1% of the stakeholders perceived the staff of their regulatory body as adequately qualified
and equipped with sufficient expertise. The data shows that the majority of these stakeholders
(78.2%) considered their regulator to deliver impartial regulation.

The contrasting number who disagreed on the adequacy of the expertise and qualification of
the staff (40.9%) manly also disagreed that the regulator was impartial (71.1%).

The hypothesis can therefore be deduced that the adequacy of the qualification and ex-
pertise of the staff is significantly connected to the perception of the regulator as regulat-
ing in an impartial manner.

NB: The stakeholders additionally reported that, in some cases, the staff could not fulfil their
tasks completely, because there were not enough professionals with expertise regarding the me-
dia market. It was mentioned that the staff should be more familiar with the electronic media
market and the rules of the profession.
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In an in-depth analysis of which specific professional competence was missing, the stake-
holders answered that, with regards to the overall situation, public policy experts are notably
missing, followed by lawyers, economists and technical experts.

Significantly correlated with the perception of impartiality was the shortage of economists:
50% of the stakeholders who believed that the regulator’s staff was not adequately qualified
thought that economists were under-represented. The large majority (89.5%) of this group of
stakeholders did not believe the regulatory body to be impartial.

3.4.2.8 Is the regulator an attractive career step?

In question No. 15 the stakeholders were asked if they considered that working for the regulator
was an attractive career step for experts. 60.2% of the stakeholders agreed with this statement.
75.0% of these stakeholders believed that the regulator delivered impartial regulation. The
counter sample shows that, if the regulator was not considered an attractive career step, the pro-
portion of stakeholders that consider the regulator as carrying out their duties in an impartial
manner dropped down to 34.2%.

The hypothesis can therefore be derived that considering working for the regulator as an
attractive career step is positively connected with believing the regulator carries out its
duties in an impartial manner.

Reasons given for why working for a regulatory body might not be an attractive career step for
experts were various, with the most frequent ones being the limited career paths inside the regu-
latory body (59.5%), low salaries (40.5%), and limited career paths outside the regulator
(35.1%). Others included the direct influence of the political parties in the decision making proc-
ess and the resulting controversial reputation of specific regulators. Stakeholders also mentioned
traditionally undynamic structures, intransparent hiring procedures that foster cronyism, and the
perception that the regulatory body had minimal influence.

3.4.2.9 Who is effectively making the decisions?

In question No. 17 the stakeholders were asked about their opinion on who was effectively mak-
ing the decisions in the regulatory body. Multiple answers were allowed.

In the majority (66.7%) of cases, the stakeholders reported that decisions were made by the
highest decision-making organ, 37.2% by the senior staff, 34.4% by the government and 8.6% by
industry.

Regarding the correlation with impartial regulation, it can be concluded that where the stake-
holders perceived decisions to be carried out by the highest decision-making organ, the regulator
was seen to be delivering impartial regulation (66.1%), whereas if the decisions were made by
the government or the ministry in charge, the perception was different, namely only 37.5% of the
stakeholders perceived the regulatory body as delivering impartial regulation. Where the opinion
was that decisions were made by the senior staff or industry, no significant correlation could be
observed.
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The hypothesis can therefore be drawn that when decisions were perceived as being made
by the highest decision making organ rather than by the government or a political party,
stakeholders had a higher perception of impartiality.

3.4.2.10  Announcement and conduction of public consultations

In question No. 19 the stakeholders were asked if they thought that regulator consultations were
announced and conducted in an inclusive fashion. The results showed that in 49.5% of all cases
the public consultations were perceived to be announced and conducted in an inclusive fashion.
From this group 69.6% of stakeholders considered the regulator to be carrying out their obliga-
tions in an impartial manner.

Where the public consultations were not perceived in the described manner, the ratio regard-
ing the impartiality of regulation was almost balanced.

The hypothesis can be therefore constructed that the announcement and conduct of pub-
lic consultation in an inclusive fashion correlates with the perception of impartiality in
the regulator.

3.4.2.11  Overall compliance

In question No. 28 the stakeholders were asked about their view on the general compliance of the
regulator with the formal legal provisions. Different exclusive possible answers were offered,
namely non-compliance regarding the legal set-up of the regulatory body, the internal organisa-
tion, the composition of the board/council and regulatory tasks and duties. In addition, the option
of stating that the stakeholder was not aware of any non compliance was provided.

The large majority of the stakeholders (76.3%) was not aware of any non-compliance. The
complementary answers were diverse and no large group could be identified.

Regarding the overall compliance of the regulator with the formal legal provisions, it can be
concluded that, if the regulatory body acts within its legal powers and duties, 64.8% perceive the
regulator as acting impartially. If the regulatory body does not act within these limits 63.6% of
the stakeholders regard the regulatory body as not acting in an impartial manner.

This leads to the hypothesis that the awareness among the stakeholders of strong compli-
ance is connected to their perception of the impartiality of the regulator.

3.5 In-depth country analysis

3.5.1 Aim & Methodology

The in-depth country studies were intended to test the outcome and assumptions that could be
derived from literature analysis (chapter 1), the analysis of the institutional, regulatory and legal
frameworks (chapter 2) and the analysis of the stakeholder survey, as well as the de facto in-
sights from the country reports. The aim of the following in-depth analysis of eight countries was
therefore undertaken to validate and improve those interim results.
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Although the large number of countries examined and the objective of providing practically
applicable results call for a high degree of standardisation, this additional step was conducted be-
cause standardisation always triggers the risk of producing statistical or reasoning artefacts. The
objective of the in-depth country analysis thus has not been to measure the level of independence
and efficient functioning of the regulatory bodies as such, but aimed at validating interim indica-
tors and findings in practice. Moreover, the analysis should show findings on possible relation-
ships between formal and de facto independence and identify broader national contexts and cul-
tures that cannot be captured with the ranking tool and the key characteristics, but nevertheless
have a significant influence on the formal and/or de facto independence and functioning of the
regulatory body.

As a methodology for the in-depth country reports, eight countries were chosen in a first step.
Factors for choice were to have a sample representing the manifold approaches and configura-
tions of regulatory bodies (see chapter 2 — issue tables and categorisation). Additional factors
were different regulatory practices and the national pathways/chronological developments.
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Tab. 14 Countries selected for the in-depth analysis

Name of the country Regulatory body/bodies
EU Member States Estonia Ministry of Culture of the Re-

public of Estonia

Hungary National Radio and Television
Board (ORTT)
NMHH

Italy AGCOM

Netherlands Commissariaat voor de Media
(CvdM)

Slovenia APEK

Broadcasting Council
Ministry of Culture
Inspectorate for Culture and
Media — Media Inspector

United Kingdom Ofcom

Candidate country former Yugoslav Republic of Broadcasting Council
Macedonia

Potential candidate Bosnia and Herzegovina CRA

country

After the choice for the selected countries, the respective Country Correspondents were asked to
identify three to four national experts regarding the country’s media system, its policies in the
AVMS sector, and thorough insight into the de facto situation. Further guidelines for choosing
interview experts were an academic or a professional background, as well as relevant publica-
tions regarding the media system. The experts interviewed are listed at the beginning of each in-
depth country analysis.

In a third step, the project team and the eight Country Correspondents of the selected coun-
tries applied the interim findings (prototype of the ranking tool, key characteristics) to the re-
spective regulatory bodies. In the context of the country summaries and the country tables, the
study team, together with the Country Correspondent, drafted hypotheses regarding those areas
where the application had notable results, either on the formal or on the de facto side, and either
positive or negative. These hypotheses were discussed with experts from the countries in semi-
standardised phone interviews.” After the interviews, which took place during November 1 and
November 22, the statements of the experts were analysed with regard to the assumptions made
in advance, as well as their implications for the validity and practicability of the interim ranking

539  The interviews followed the same structure; however, regarding the hypothesis drafted in relation to the spe-
cific country or regulatory body, the interviewers were allowed to stick to country-specific findings.
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tool and key characteristics. The following reports show the outcome of the in-depth country
analysis.

3.5.2 Estonia

In Estonia, the Copyright and Media Department within the Ministry of Culture was analysed.
Estonia was chosen for in-depth country analysis because in this country, the regulatory body is
integrated within the ministry.
Estonian expert interviews were conducted with
- Prof. Epp Lauk, University of Jyviskyld, Dept. of Communication,
- Sulev Valner, freelance radio journalist,
- Urmas Loit, University of Tartu,
- Jyri Pihel, Head of Digital Television Committee at Ministry of Economic Affairs and
Communication.

3.5.2.1 Attention points after applying the interim tools and assumptions

Status and powers: When applying the interim results to the Copyright and Media Department
it becomes apparent that the formal situation regarding the dimension of status and powers bears
potential risks for influence from government. One reason for this is that the Department is not
designed as a separate legal entity. Being part of the Ministry of Culture (MoC), the department
is fully integrated in the federal administrative hierarchy. This consequently results in the possi-
bility of the Minister giving instructions to the department or overturning its decisions (before
they are formally issued).

Most experts pointed to problematic situations that could be seen as a consequence of the
regulatory body being part of the ministry: Because of the lack of a functional separation be-
tween regulation (monitoring and supervision) on the one hand and law making and the political
interest to foster economic development on the other, the regulatory body is sometimes driven by
conflicting motivations.

Therefore, the regulation is characterised by negotiations with all affected parties. Also, the
lack of functional separation sometimes results in a situation where the regulatory body is the
addressee of industry lobbying. Two experts stated that, in addition, as the Copyright and Media
Department has to take care of authors on the one hand and of the industry on the other, this
makes it difficult for the regulator to come to decisions by means of negotiation where both in-
terests must be taken into account.

The ministry-integrated structure of the department, one expert stated, also puts pressure on
the department, which is always trying to prove that it is not influenced by politicians.

The Copyright and Media Department of the MoC is equipped with a wide range of powers,
including policy-setting powers, while — as the country summaries showed — wide ranging pol-
icy-setting powers are rarely given to regulatory bodies that are organisationally separated from
the state. Therefore, an advantage of having a regulator integrated in a Ministry could be that
policy-setting powers are more likely to be given; three experts interviewed pointed out that
while this assumption might be correct, there are also disadvantages resulting from the power to
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set policies: In cases where legislative and regulatory powers are not functionally separated, con-
flicts of interest can arise.

The observations made during the expert interviews supported our assumption that being a
separate legal entity might not be the only way to prevent a regulator from being structurally bi-
ased, but it showed that structural separation can safeguard against state or industry influence on
many levels (status and powers, autonomy of decisions makers, finance, knowledge). Moreover,
the assumption that being adequately financed and staffed is essential to optimally fulfil the
regulatory tasks has been backed.

Financial autonomy: The ranking tool prototype showed that the Department only has a
small level of financial autonomy: The body does not have a separate budget within the MoC.
However, all experts stated that, as influence can be exerted directly within the administrative
hierarchy already, financial resources are a much less important mechanism of potential control,.
Still, two experts stated that the allocation of human and financial resources within a ministry is
assumed to show the importance that is given to a certain field of governance.

Most of the experts stated that the regulatory body does not seem to have adequate financial

and human resources to fulfil its regulatory task optimally. This obstacle, however, was not seen
by the experts as a consequence of governmental bias, but rather due to the fact that Estonia is a
small country with relatively small tax revenues — the private broadcasters generally have greater
resources than the regulatory body itself.
Knowledge axis: With regard to the level of expertise within the regulatory body, the formal and
de facto situation seem to be very divergent: While there are no legal provisions explicitly stating
that the staff of the Copyright and Media Department has to be sufficiently qualified, the experts
stated that it follows a general understanding that the staff of the ministerial department can de
facto be considered as experts in their field of administration.

Accountability and transparency mechanisms: Decisions in Estonia are often based on
round-table negotiations with the industry (see above). These consultations are not open to the
general public, which makes this part of the regulatory process and the motivation for the deci-
sions quite non-transparent, most of the experts thought. According to them, it would lead to
more transparency if a right to be heard were given to affected third parties in decision cases.

Cooperation: According to the interviewed experts, the regulatory framework ensures
straightforward linkages and cooperation duties between the regulatory bodies in Estonia. The
experts stated that cooperation with the Public Service Broadcasting Council, which is a supervi-
sory body for public service broadcasters, works well in practice.

3.5.2.2 Estonian context factors

The expert interviews made clear that in Estonia the media industry is quite strong. The market is
more like a “small boutique” that makes it easy for the industry players to “direct the game of
regulation”, one expert stated. From this, the general conclusion can be drawn that the adequacy
of funding and staffing cannot be assessed without putting the funding and staffing in the media
sector in relation to the overall level of funding and staffing of public bodies within one country.
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In addition, there has been a tradition of guaranteeing the independence of the media since the
sovereignty of Estonia in 1991; this is regarded as fundamental for balanced content, to provide
media pluralism and to allocate limited frequency resources. This strength secures the media
from being influenced by politicians.

Traditionally, civil society has not been very strong in Estonia, but more variable. In the field
of media this is currently changing, because of the feeling of being bothered by too much com-
mercialisation: Civil society is starting to raise its voice and to organise itself, two experts
pointed out. The general political culture can be regarded as another reason for a regulatory ap-
proach characterised by negotiation.

3.5.3 Hungary

Hungary was chosen for the in-depth analysis because of the significant changes in its broadcast-

ing legislation following the 2010 elections. The former regulator responsible for regulation of

the broadcasting sector, the ORTT, was replaced by the newly established regulator, the NMHH.

Because of these recent changes, Hungary offers the possibility of examining both regulating au-

thorities, and of comparing the differences against the background of the ranking tool prototype.
Hungarian expert interviews have been conducted with

- Gaébor Polydk, Janus Pannonius University,

- Andrés Koltay, Pazmény Péter Catholic University, Member of the Media Council,

- Levente Nyakas, Karoli University.

3.5.3.1 Attention points after applying the interim tools and assumptions

3.53.1.1 The ORTT

Status and powers: In terms of status and powers, the ORTT seemed to be well set up both
formal and de facto cases. The experts especially pointed out that, due to the requirement of a
two-thirds majority to change the legislative set-up, the rules remained mainly unchanged for a
long period of time. They stated that this led to a situation in which the regulatory framework
was not sufficiently up to date to meet the requirements of the changing media environment.

Autonomy of decision makers: On the autonomy of decision makers, the ORTT seemed to
be vulnerable to external influence, especially from politics, due to the legal provisions regarding
the nomination and appointment of the highest decision-making organ: The experts confirmed
this result — as the members were chosen by the different parties of the parliament; every fraction
appointed one of the members. Although these members were formally independent, according
to some of the experts they were partly perceived to be de facto actors/agents of “their” political
parties. This often led to a situation in which political agreements had to be reached in order to
be able to make decisions. A consequence was that regularly within the board the same political
debates as in the parliament were fought out. Two experts stated that this had a negative impact
on the speed and distinctness of the decisions.

One expert additionally stated that towards the end of their tenure some board members acted
even more strongly in favour of their nominator, in order to become re-elected.
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The assumption that the combination of a potentially politicised board and the for board
members to be reappointed could lead to a situation where external — especially political — influ-
ences could be exerted was confirmed by the experts.

Knowledge: In the area of knowledge, the ORTT was set up to be strongly resistant against
external influence. Although the board members were perceived generally competent to fulfil
their tasks by the experts, they were — as described above — sometimes perceived to represent
party political interests.

Accountability and transparency mechanisms: Regarding accountability and transparency
mechanisms, the formal and de facto ranking tool depicted a high level. Regarding the issue of
consultations, a bias between the formal and de facto situation was displayed. This perception
was also supported by two of the experts. Although the formal requirement to stage open consul-
tations was met, the de facto outcome of the consultations has not turned out satisfactorily. How-
ever, one expert explained that this was mainly a result of the young political culture in Hungary,
which has not nurtured a strong participation and involvement yet.

3.5.3.1.2 The NMHH

Concerning the replacement of the former regulatory body, it was agreed by the experts that the
old media law dating back to 1996 no longer matched the requirements of current regulatory
tasks. Before this background, the 2010 amendment of the media law established the Media
Council within the converged NMHH regulator. One expert pointed out that ambitions to estab-
lish a converged regulator also existed before the 2010 elections.

The reasons for the construction of the NHMM were disputed by the experts: One opinion
was that a converged regulator was formed in order to combine professional expertise and to cre-
ate competence, while the other opinion was that the integration was aimed at a concentration of
powers and was driven by personal ambitions.

Status and Powers: Formally and de facto, the NMHH seems to be well equipped against
undue external influence regarding its status and powers. Two of the interviewed experts de-
scribed the formal set-up of the new converged regulatory body as balanced and able to prevent
risks of potential influences. However, they judged the de facto situation differently: First, al-
though the Media Council is legally set up as a separate body within the NMHH, it was per-
ceived by two experts that the formal separation is not kept up, when taking the NMHH as whole
into consideration: The NMHH unites three different bodies, with different levels of independ-
ence, under the umbrella of one omnipotent president, who is appointed by the prime minister.
As the NHMM'’s president is automatically the only electable person as the Media Council chair-
person, there is a potential risk for a slight structural bias, according to two experts. Moreover,
the Media Council has to rely on the resources of the NHMM.

Autonomy of decision makers: Regarding the degree of autonomy of decision makers, the
ranking of the formal provisions suggested that the rules are suitable to prevent the exertion of
influence. However, two experts explained that the de facto situation differs quite significantly
from this, especially when it comes to the appointment and nomination of the members of the
Media Council board: The formal requirement that the board members must be appointed by the
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parliament unanimously in the first round and — if no unanimous decisions can be drawn —with a
two-thirds majority in the second round, are a sufficient formal safeguard against biased political
influence in theory, according to all experts. However, since the governing party in Hungary has
a two-thirds majority, this safeguard remains useless: The leading party is able to appoint all the
members of the board without having to compromise and bargain politically with the other par-
ties in the parliament; two experts agreed that the current situation can facilitate political influ-
ence.

The interim ranking tool ranked tenures that last longer than one election period highly, with
some additional points for the possibility of appointment renewal. The Hungarian situation
showed the limits of ranking such indicators, again because of the context of a two-thirds major-
ity in parliament. The current term of Media Council board members is set to nine years, with
appointment renewals being possible. One of the experts was of the opinion that this long term
secures the independence of the members, while another expert considered the length of the ten-
ure as possibly unconstitutional, as the long tenure is a factual cementation of current political
power. This, though, can not reflect society’s changing reality and the changing political powers
during the next two parliament elections. One expert pointed out that this personal continuity
within the highest decision-making organ is strengthened by the rules on dismissals, which are
only possible for a limited set of reasons. Another expert stated that the current board is likely
not to be reappointed after its current term, because political circumstances might have changed
when it comes to the next set of appointments. Two experts also stated that the perfect term
length would be five to six years, including the possibility for a single term renewal, as this
would allow assessment of the work delivered by the board before deciding.

In the case of Hungary, the assumption was supported that it is essential to establish and im-
plement nomination and appointment procedures that prevent a structural bias, in order to create
an independent regulatory body. The appointment and nomination procedures for electing the
board — although set up formally in a way that prevents structural bias — de facto shows that a
two-thirds majority of the governing party in parliament can undermine some of the safeguards
in place. Most of the experts pointed out that, in order to prevent the continuity of the composi-
tion of the board and the conservation of political realities, it could be an additional safeguard to
have staggered terms (rolling appointments) of board members. If this is secured, long tenures
lose the risk of cementing the political situation, but enable the composition of the board to
adapt.

Furthermore, it was pointed out by two of the experts that the fact that the president of the
NMHH is the only electable candidate for the position of the chairman of the board of the Media
Council should be seen as problematic, as this leads to possible influence by the government. It
became obvious once more that the appointment and nomination procedure is a vulnerable step
regarding the overall autonomy of a regulatory body.

Accountability and transparency mechanisms: The NMHH seems to be sufficiently ac-
countable and transparent, according to the application of the ranking tool prototype. Regarding
the transparency mechanisms, all experts agreed that the formal requirements for consultations
are satisfactory but that the de facto situation is likely to differ. This statement was made mainly
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because only few people have been involved up to now; the experts stated that the political cul-
ture has not developed far enough yet, which must be seen in the light of the short democratic
history of Hungary.

3.5.3.2 Hungarian context factors

All the experts explained that in Hungary the democratic and political culture is not very devel-
oped due to its short democratic history. This has the consequence that although the formal set-
up contains a small risk of influence and non-transparency, the actual procedures are different
and strongly rely on the people in charge. Furthermore the situation in Hungary with the leading
party possessing a two-thirds majority is rather exceptional. The general assumption of two-
thirds majorities requirements as a safeguard is effectless in the case where a single party man-
ages to gain such a majority.

This potentially allows political influence on the Media Council within the NMHH. Besides
the strong political majority of the ruling party leading to potential de facto risks, the current
situation is also said to result form general political culture. The Hungarian system has only been
in place for 20 years and it is therefore a very young democracy that is in a developing process —
“the actors are still learning the new rules”, one expert pointed out. One expert pointed out that
independence is less a question of the law, but more a question of personal believes, ethics and
opinion.

3.5.4 ltaly

The reasons for selecting AGCOM were mainly twofold: First, AGCOM is one of the oldest
“converged” regulators. Therefore, AGCOM also covers issues related to transmission for
broadcasting services and ancillary services (must-carry rules, EPGs, APIs). Another reason for
having a particular research interest in the independence and effective functioning of AGCOM is
the fact that the application of the interim results left questions regarding possible divergences
between formal and de facto indicators open; in June 2010, one of AGCOM’s commissioners re-
signed following a judicial inquiry into alleged pressures applied by Mr. Berlusconi in order to
stop certain broadcasts on RAI that were critical towards the government.

Although three interviews were planned, we only managed to conduct two of them, since the
third national expert indicated just before the deadline that he was longer willing to participate,
because “this work is not really interesting for me” and because “I don’t agree with the method”.

The interviewed experts were:

- Prof. Filippo Donati, professor Media law and independent expert,
- Prof. Giulio Enea Vigevani, professor for media law (University of Milan) and independent
expert.

3.5.4.1 Attention points after applying the interim tools and assumptions

Overall, the picture of the formal and de facto independence of AGCOM resulting from the ap-
plication of the interim tools was quite complex: First, the formal situation was characterised by
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the highest scores in the dimensions of “status and powers” as well as “autonomy of decision
makers”. For both these dimensions, the formal scores were also higher than the de facto scores.
In contrast to this, the scores for the formal situation were significantly lower in the dimensions
“financial autonomy”, “knowledge” and ‘““accountability and transparency”, each time also lead-
ing to higher de facto scores.

In general, both experts expressed their appreciation for the work done. Although they did not
all have the time to examine the ranking tool in detail, they nonetheless considered it a method-
ologically sound tool to evaluate the formal and de facto independence of the Italian AVMS
regulatory authority, AGCOM. One of them, however, indicated concerns about the questions on
the scope of the powers of AGCOM. In Italy, the government and parliament are responsible for
developing general policy. By voting for acts or decrees, they can influence or “instruct” the
regulator with general policy guidelines, but never in individual cases.

Status and powers: AGCOM is the sole authority responsible for issues related to the
AVMS-directive. As an assumption we posed to experts that this clear responsibility for regula-
tory issues in the AVMS area increases the independence of AGCOM vis a vis industry and gov-
ernment, and also the efficient functioning of AGCOM. Both experts agreed to this and also con-
sidered the fact that AGCOM is the only authority to regulate the AVMS issues to be an impor-
tant element in its independence and efficiency.

Furthermore, AGCOM is a “converged regulator” (i.e. it also has powers in electronic com-
munications). As a hypothesis we stated that these additional powers (mainly relating to the
transmission of signals) increase the independence of AGCOM vis a vis industry and govern-
ment, and also the effectiveness and/or efficiency of AGCOM. Both experts considered the fact
that AGCOM is a convergent regulator to be an important element in its independence and effi-
cient functioning, though one expert indicated that “the more powers a regulator has, the more
political pressure the government is likely to put on you™.

Autonomy of decision makers: We tested whether the appointment of members of the high-
est decision-making organs of AGCOM by the president of the Republic could lead to the in-
creased independence of AGCOM vis a vis industry or government. Both experts concluded that
the powers assigned to the president of the republic are strictly formal and do not offer any guar-
antee for de facto independence.

We asked experts whether the four-year cooling-off period for members of AGCOM might
increase its independence vis a vis industry or government. Both experts considered the existing
cooling-off period to be an important guarantee for independence. Furthermore, one expert con-
sidered the meaning of the question about members’ resignation before the end of their term of
office to be unclear. Resignation cannot be considered negative in all cases: In Italy, a member
quite recently resigned because he was caught making phone calls with the prime minister about
a programme on the public broadcaster that would have been too critical for the government. In
this case, the expert considered the (forced) resignation had more of a positive effect on the in-
dependence of the regulatory authority.
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Finally, one expert indicated that he considered the question about adequate expertise and
qualification as too ‘black and white’: He suggested there should also be questions about the ma-
jority of the board members.

Financial autonomy: We assumed that both the low level of state financing (i.e. 4.8% in
2009) increases the independence of AGCOM vis a vis industry or government, as well as the
high level of private financing (i.e. contribution of operators, 93.2% in 2009) could increase the
independence of AGCOM vis a vis industry or government. Both experts considered the low
level of state funding and high level of sector funding as an important aspect of the independence
of the regulatory authority. The Italian case is specific, since the regulatory body itself can de-
cide on the actual contribution rate of the private sector to its budget. This high level of involve-
ment also corresponds to the high de facto score of AGCOM in the axis of financial autonomy.

Accountability and transparency mechanisms: We concluded that the fact that the annual
report of AGCOM cannot be approved or rejected by Parliament increased the independence of
AGCOM vis a vis industry, government, parliament and public society at large. Both experts
agreed to this.

Another assumption made has been that the transparency of the decision making by AGCOM
would increase when all decisions were published, which is currently not always the case. Both
experts agreed with the statement that the transparency of AGCOM’s policy would increase
when all decisions were published.

3.54.2 Relationship formal and de facto independence

One expert indicated that, in the case of Italy, the formal requirements were in general sufficient,
but that this very much depended on the way these legal provisions were interpreted and applied.
He considered the vague nomination and appointment procedure, and the absence of appropriate
expertise and qualification requirements, as the most problematic in this respect.

3.54.3 [talian context factors

One expert referred to the concept of “lottizatione”, meaning that since coalition governments
must be formed, the government (from the top of the government to the lowest level public au-
thority) is highly politicised. In his eyes, all powers of government are essentially characterised
by balances between political parties. Another expert was of the opinion that the level of party
political loyalty differs a lot on a case-by-case basis and between actual individuals. He however
admitted that also inside AGCOM, party-political loyalty has in the past already created prob-
lems, at least in the case of some board members.

3.5.5 Netherlands

The “Commissariaat voor de Media” in the Netherlands was selected for the in-depth country
analysis as a potential best-practice example of an independent and efficiently functioning regu-
latory body in the audiovisual media sector. This assumption of the project team was to a large
extent also confirmed by the very high de facto scores in the interim ranking tool. The Commis-
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sariaat voor de Media scored the maximum points in almost all axes (i.e. “status and powers”,
“financial autonomy”, “autonomy of decision makers” and “knowledge”). The Commissariaat
only had a slightly lower score in the axis “accountability and transparency mechanisms”. For
the Netherlands, we were able to perform four interviews.
The interviewed experts are:
Prof. Nico van Eijk, professor of information law (University of Amsterdam), member of
the board of public broadcaster and independent expert.
Prof. Wouter Hins, professor Media law (University of Leiden) and professor of public law
(University of Amsterdam), member of the complaint committee and independent expert.
Mr. Koos Kalkman, independent media expert and former director of Mediaraad (policy
advisory body).
Prof. Jan Kabel, professor of information law (University of Amsterdam) and independent

expert.

3.5.5.1 Attention points after applying the interim tools and assumptions

All experts expressed their overall appreciation for the tools developed, although several indi-
cated that they considered them terminologically unclear regarding the delineation of powers of
the regulatory body. Allocating more than case-by-case powers to an independent regulatory au-
thority would be unconstitutional without real political checks and balances. Therefore, they
considered questions referring to general policy-setting competences inappropriate. Furthermore,
one expert stated that he considered all questions on the knowledge axis to be too ‘black and
white’. Finally, one expert asked how the impact of existing (and in his view efficiently function-
ing) co- and self-regulatory instruments or institutions could be evaluated with our tools.

Status and powers: As indicated above, all experts considered that allocating more than
case-by-case powers to an independent regulatory authority would be unconstitutional without
real political checks and balances in the Netherlands.

According to the application of the interim ranking tool, the possibility for the minister to
overrule decisions of the CvdM can have a negative impact on its independence from the gov-
ernment. One expert stated that the minister sometimes used his powers to overrule decisions of
the regulator, leading to a relationship of “governance by threat”.

Another assumption made was that the fact that the CvdM is not competent for spectrum (i.e.
Ag. Telecom) or transmission (i.e. OPTA) issues weakens its position as an AVMS-regulator.
Although one expert stated that being a converged regulator would improve efficiency of the
CvdM, two others stated that its lack of powers in radio frequency issues has no impact on the
AVMS related powers of the CvdM.

One expert was of the opinion that the question on the possibility for the regulator to develop
and implement broader policies was insufficiently clear. In the Netherlands, regulators can issue
‘policy guidelines’. These are general statements made by the regulator on how it shall apply its
powers in the future. Do we consider this ‘broader policies’ or ‘case-by-case’ decisions? It is
most likely something in between, but nevertheless an important aspect of the independency of
the regulators.
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Autonomy of decision makers: The question was asked whether the appointment procedure
(i.e. appointment by the minister for education, culture and media) is a sufficient guarantee of the
independence of the CvdM. Concerning the procedure, one expert stated that even on a formal
level it is inadequate, because it is intransparent. Another expert added, however, that this has
only a minor impact on the independence of the CvdM. A third expert even considered the cur-
rent procedure to be sufficient.

Some experts indicated that ongoing discussions on the lack of staff (e.g. for monitoring non-
linear AVMYS) indicate that the CvdM is possibly insufficiently staffed. Others however indi-
cated that it is difficult to judge these kinds of issue as an outsider. One expert considered that in
questions about adequateness of resources (e.g. human), a distinction should be made between
quantitative and qualitative aspects.

Knowledge: While, according to the country correspondent, the formal situation receives the
lowest possible score, the de facto situation has been characterised with the highest score. Some
country experts indicated that these extreme results were at least partially the consequence of the
fact that the questions relating to this axis are too ‘black and white’, resulting in ‘under-* and
‘overestimation‘ of the true situation. Furthermore, we enquired if adding expertise requirements
for the members of the board of the CvdM would increase the independence of the CvdM. Three
experts considered that introducing (more clearly formulated) expertise requirements for board
members would increase independence of the CvdM. One expert strongly argued in favour of
additional expertise and qualification requirements in the law, while others did not assign great
priority to this.

Accountability and transparency mechanisms: Formal requirements to organise public
consultations for the publication of its decisions could be an important check and balance in-
strument. Two experts agreed on the idea that such formal requirements could serve as an impor-
tant element of procedural legitimacy. A third expert stated that this is already possible according
to general administrative law in the Netherlands.

3.5.5.2 Relationship between formal and de facto independence

On the relation between formal and de facto independence, one expert stated that he actually ex-
pected the CvdM to score lower than it did. This however was without prejudice to the fact that
he considered that in reality the independence and efficient functioning of the CvdM are ade-
quate.

3.55.3 Dutch context factors

One expert stated that, in the Netherlands, the relationship between the minister/government and
the regulator is one of “governance by threat”. Although the minister/government has limited
powers to control the decisions of the regulator, all kinds of informal (or “almost invisible™)
alignment procedures exist in order to make sure the decisions of the regulator correspond to the
political preferences of the government. This expert also referred to the ‘poldermodel’, which in
essence means that consensus between all concerned parties has to be aimed at. Although he did
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not explicitly mention the issue of governance by threat, another expert raised similar concerns
about the fact that the minister can in some cases overturn decisions of the regulator. Finally, one
expert mentioned the particular system of public broadcasting in the Netherlands as creating its
own specific dynamics in the area of media policy and regulation: for public broadcasters, it is
the minister who decides on licences, while the regulator is responsible for monitoring compli-
ance with it.

3.5.6 Slovenia

Slovenia was chosen as a country for the in-depth country analysis because its case is exemplary
for countries where several regulatory bodies supervise the activities of audiovisual media ser-
vices; in Slovenia, namely (1) the Agency for Post and Electronic Communication (APEK), (2)
the Broadcasting Council, which is as an independent expert body within APEK, (3) the Ministry
of Culture and within the ministry, (4) the Inspectorate for Culture and Media (Media Inspector)
is in charge of the sector.
Experts interviewed
- Lenart J. Kucic, media and technology journalist in the biggest Slovenian newspaper
- Marko Milosavljevi¢, Professor at the University of Ljubljana, faculty of social sciences,
head of journalism
- Suzana Zilic FiSer: Associate Professor in Institute of Mediacommunications, University of
Maribor.

3.5.6.1 Attention points after applying the interim tools and assumptions

3.5.6.1.1 Agency for Post and Electronic Communication (APEK)

Status and powers: During the interviews, most of the experts criticised the use of sanctions by
APEK in cases of material breach by an AVMS provider, and also with regard to even-
handed/comparable measures against all providers. However, one expert explained that most of
APEK’s activities were focused on telecommunications; the previous Director was from tele-
coms and telecoms have been considered strategically important. According to this expert, cable
regulation for example has been more prominent as a telecommunications issue. Two experts
stated that, in their view, APEK does not have sufficient staff to fulfil its tasks and duties in the
field of audiovisual media regulation. Moreover, they pointed out that this is an important miss-
ing characteristic, along with a lack of an internal strategy, funds, technical reasons and also —
sometimes — professional expertise of the staff.

Regarding missing systematic monitoring, the experts doubted whether this could be achieved
in practice at all; two of them highlighted that to help APEK in supervising the AVMS providers,
the ordinary citizen may currently find it difficult to know to which regulatory body one had to
turn — “only professionals are able to use complaint mechanisms”. Hence, the experts suggested
that, in addition to the supervision of compliance, the regulatory body could become more effi-
cient in raising public awareness and introducing transparent complaints-handling procedures, as
those are equally as important as strategic monitoring.
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Autonomy of decision makers: As the interim ranking tool puts boards higher than individu-
als, APEK ranked lower in this dimension: The Director General is the head of the regulatory
body. The experts agreed to the assumption that boards are better equipped against external in-
fluence than single-person bodies. Regarding APEK, one expert further explained that there are
currently no checks and balances, and that consequently the ministry of higher education, science
and technology retains de facto influence over APEK. Another expert highlighted that a board of
relevant experts could bring solutions based on compromises and exchange of ideas.

Knowledge: Within the knowledge dimension it could be shown that APEK ranked lower
here because it lacks legal requirements for professional expertise on the part of the senior staff.
Most of the experts confirmed this assumption and stated that the professionalism and expertise
of the senior staff are equally as important as those of the General Director.

Regarding the possibility of seeking external advice, it should be clarified that although the
legal framework for APEK lacks this opportunity expressly, in practice the body does seek ex-
ternal advice. Experts said, however, that a legal mandate to do so would be considered a better
situation.

Accountability and transparency mechanisms: In the context of public consultations, the
experts stated that it would be a good idea to set standards on how to conduct public consulta-
tions, covering for example the transparency of public consultations, the publication of responses
to the consultation, as well as the performance of these by the regulatory body.

3.5.6.1.2 The Broadcasting Council

The Broadcasting Council is a separate body within APEK; it is without enforcement and sanc-
tion powers, hence it is difficult even to classify the Broadcasting Council as a regulatory body
in its core, as it is more a consultative body. Hence, the interim ranking tool did not fit it too well
with this situation.

Status and powers: On the status and powers dimension, the Broadcasting Council fell short
in many of the criteria, which may be simply a reflection of the fact that this body is not a fully-
fledged regulator in the sense of this study regarding its design and functions.

Two experts agreed that the Broadcasting Council and the APEK were distinct regulatory
bodies, but for the third expert the relation to APEK was not totally transparent in practice, re-
sulting in certain possible dependencies.

Another result of its special status was the lack of ability to determine its own human re-
sources and internal organisation, which further impedes its independence, according to most of
the experts. Experts agreed that the structure by which the Broadcasting Council is embedded
within APEK makes it difficult to speak about an independent regulatory body, which is also
shown when applying the ranking tool with regard to financial independence.

3.5.6.1.3 Ministry of Culture and Media Inspector (Inspectorate for Culture and Media)

The Ministry of Culture also has regulatory powers, including oversight and enforcement in the
audiovisual media sector. The issues raised in the application of the interim results to the Minis-
try can be compared to those we found in Estonia (see Chapter 3.5.2).What is different from the
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Estonian case is that the Ministry of Culture is only one of four public bodies operating in the
field of audiovisual media regulation, which adds further complexity to the system.

The Media Inspector is part of the Inspectorate of Culture and Media under the Ministry of
Culture. It is comprised of one individual, charged with enforcing audiovisual media regulation.

Status and powers: The Media Inspector is formally independent but can be instructed and
overruled in some cases by the Ministry. All experts agreed that under these circumstances, and
contrary to what is stated in the law, the Media Inspector is not independent in terms of status
and powers. Moreover, as an assumption, we stated that a single Media Inspector might not be
enough to fulfil its tasks and duties; the experts confirmed this and one explained that in practice,
APEK undertakes most of the supervision and enforcement.

Accountability and transparency mechanisms: The decisions of the Media Inspector are
currently not systematically published. The experts agreed that this would be better for transpar-
ency.

3.56.2 Slovenian context factors

In Slovenia, four bodies operate in the field of audiovisual media regulation, with partially over-
lapping competences, in particular in the field of supervision and enforcement between APEK,
the Ministry of Culture and the Media Inspector. Experts pointed out the complexity this creates
and agreed that the system of media regulation in Slovenia can sometimes hamper the overall ef-
fective functioning of media regulation and supervision.

One expert emphasised that, as Slovenia is a small country, a small pool of competent people
rotate in various functions, and they are all connected in one way or another.

Another expert pointed out that that the political culture is also an important context: Slovenia
is in some areas still close to Eastern European/Mediterranean culture, including cases of clien-
telism or nepotism, and the perception that everything is influenced by certain interests. There is
also a perception that there is no culture of public debates and even where these do exist (such as
in public consultations) they do not influence the outcome in the end.

3.5.7 United Kingdom

The UK’s converged broadcasting and telecommunications regulator, Ofcom, was selected for
further analysis as one of our specific case studies. Insofar as they relate to the implementation of
the AVMS Directive, the obligations in the Communications Act remain in force and it will be
for Ofcom, not ministers, to decide how to implement them
Experts interviewed:
Professor Steven Barnett: Professor of Communications, University of Westminster (De-
partment of Journalism and Mass Communications)
Professor Sylvia Harvey: Visiting Professor in Communications Studies, Leeds University
Robin Foster: Media commentator and advisor
Steve Hewlett: Media Commentator and Journalist, The Guardian and BBC Radio4
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3.5.7.1 Attention points after applying the interim tools and assumptions

Status and powers: The UK government has retained the right to instruct Ofcom in a number of
cases, such as:
requiring certain public service announcements in times of public emergency;
television advertising, over and above any restrictions that are placed by Europe or other
authorities;
spectrum policy.

When the experts were asked if this would constitute a set-back to the formal independence of
Ofcom, they were of the view that, provided it is clear that Ofcom can be instructed but not over-
ruled by government, this does not represent an unacceptable infringement of Ofcom’s inde-
pendence — not least because this power to instruct has never been used, even on occasions when
the government has clearly wanted Ofcom to take particular action (as in the case of banning cer-
tain kinds of food and drink advertising targeted at children).

The de facto ranking tool on the status and powers dimension places a higher value on sys-
tematic monitoring than on ad hoc monitoring and monitoring after complaints. It is argued by
the experts that, as Ofcom licences many hundreds of channels on television and radio, it would
be an inefficient use of scarce resources to commit to random monitoring, rather than being
complaint-driven or focusing on specific areas of content where there are known to be particular
problems (e.g. in particular kinds of adult channels). All experts agreed that the absence of ex-
tensive monitoring does not appear to have led Ofcom to unacceptably missing issues of poten-
tial concern to viewers.

Autonomy of decision makers axis: The system of appointments to the board of Ofcom by
the government is consistent with the overall approach to public appointments in the UK. These
processes are governed by the “Nolan principles” as set out in the report by Lord Nolan in 1995.
The recommendations relating to appointments to public bodies, which were accepted in full by
the government, are set out below:

33. The ultimate responsibility for appointments should remain with Ministers.

34. All public appointments should be governed by the overriding principle of appointment

on merit.

35. Selection on merit should take account of the need to appoint boards which include a

balance of skills and backgrounds. The basis on which members are appointed and how

they are expected to fulfil their role should be explicit. The range of skills and background
which are sought should be clearly specified.

36. All appointments to executive NDPBs or NHS bodies should be made after advice from

a panel or committee which includes an independent element.

37. Each panel or committee should have at least one independent member and independent

members should normally account for at least a third of membership.

38. A new independent Commissioner for Public Appointments should be appointed, who

may be one of the Civil Service Commissioners.
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39. The Public Appointments Commissioner should monitor, regulate and approve depart-
mental appointments procedures.

40. The Public Appointments Commissioner should publish an annual report on the opera-
tion of the public appointments system.

41. The Public Appointments Unit should be taken out of the Cabinet Office and placed un-
der the control of the Public Appointments Commissioner.

42. All Secretaries of State should report annually on the public appointments made by their
departments.

43. Candidates for appointment should be required to declare any significant political ac-
tivity (including office-holding, public speaking and candidature for election) which they
have undertaken in the last five years.

44. The Public Appointments Commissioner should draw up a code of practice for public
appointments procedures. Reasons for departures from the code on grounds of ‘proportion-
ality’ should be documented and capable of review. **

Although the first Chairman of Ofcom had previously taken the Labour whip in the House of
Lords, the experts expressed no concern that the Nolan processes, as non-AVMS-specific safe-
guards, were deficient in maintaining a high level of trust and probity in the appointment proce-
dure, with Ministers being able to take the final choice but having their room for capricious ma-
noeuvre severely limited by the level of openness in application and consideration that is now
required.

When it comes to conflict of interest of rules, there exist no bar to industry or political mem-
bership Ofcom’s chair and board members. The Office of Communications Act 2002 sets out the
requirement on the Secretary of State who makes the appointment that the Chair and other mem-
bers of Ofcom members of the Ofcom Board “have no such financial or other interest as is likely
to affect prejudicially the carrying out by him of his functions as a member of Ofcom”.>*!

These absolute requirements to avoid conflicts of interest are embodied in codes of practice
adopted by the board and senior management of Ofcom. Holding a senior position in a body or
company that is licensed or regulated by Ofcom would constitute an unacceptable conflict of in-
terest, as set out in the original Office of Communications Act: nevertheless, Ofcom board mem-
bers have included individuals with senior experience in the sectors — and the expert interview-
ees agreed that this has been to the benefit of Ofcom. The fact that certain categories of individ-
ual are not excluded from membership of the board — e.g. members of either house of parliament,
or individuals with deep industry experience — had worked in practice. The first Chairman of Of-
com was a widely respected economist, who is also a member of the House of Lords (the UK’s
second, revising chamber): although originally taking the Labour whip, he moved to the cross-
benches on appointment. The constraints imposed by the conflict of interest rules and the re-

540  http://www.archive.official-documents.co.uk/document/parlment/nolan/nolan.htm
541  Office of Communications Act, 2002: Schedule 1.
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quired codes of conduct seemed to be sufficient de facto constraints on political or other direct
influence.

In addition, the fact that the conflict of interest rules do not extended to wider family members
did not appear to concern the experts, who felt that the double lock of the ban on conflicts of in-
terest and the codes of conduct for board members would act as sufficient formal safeguard
against impropriety.

In theory, dismissal of the whole board of Ofcom would be possible. Ofcom has no protection
against the removal of the whole board at the same time. Nevertheless, the grounds for removal,
which are listed above, would give a strong presumption against being able to find the grounds to
dismiss all the board members at once. The experts did not raise concerns in relation to this indi-
cator.

Financial autonomy: Ofcom is funded by mixed sources: Primarily by licence fees, funding
directly from government (for instance, Ofcom’s work on Media Literacy), and spectrum licence
fees, dedicated to the spectrum management activity within Ofcom. All financial penalties raised
as sanctions for breaches of the various Ofcom codes are paid directly to the Exchequer and form
no part of Ofcom’s funding. Experts were of the view that mixed funding, provided it is for
clearly designated and specific activity, does not of itself endanger the independence of the regu-
lator.

Efficiency cuts currently recently imposed on the budget, in line with the cuts being extracted
across the public sector, will undoubtedly result in the regulator doing many things differently
and some things not at all any more— although it is not yet clear what the overall impact will be
(see below).

Knowledge: There is no legal requirement for specific knowledge or qualifications for board
members/chairman of Ofcom. While there are no formal criteria for membership in terms of spe-
cific knowledge or skills, the experts were nevertheless confident that the position de facto was
one where the regulator had been able to attract people of the appropriate calibre and experience
to take on the task of regulating the sector. Indeed, there is a view that prescribing specific char-
acteristics for board members could limit the ability of those appointing the board to recruit on
merit.

Accountability and transparency mechanisms: In the case of Ofcom, there is no formal
mechanism of ex-post control by a democratically elected body, e.g. through the adoption of an-
nual report by the parliament. Instead Ofcom is required to lay its annual report before Parlia-
ment: it is further required to attend meetings of the relevant parliamentary select committees to
discuss it. However, this falls short of giving parliament any power to approve — and therefore
reject — the annual report. Ofcom would argue that a requirement for parliament to approve their
report would actually undermine their independence, rather than strengthening it. The experts
pointed out that Ofcom is only allowed to operate within the boundaries given to it by parliament
through the legislation; but within those boundaries, it alone is responsible for taking its own de-
cisions. Giving parliament the right to approve its annual report would therefore undermine that
independence.
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If, however, this indicator has the narrower meaning of a requirement for the regulator to pre-
sent its report to parliament and being required to account for it (which is quite different from
giving parliament the power to “approve” the report) then Ofcom would score highly on this di-
mension as well.

3.5.7.2 Relationship between formal and de facto independence

No specific observations were given with regard to the relationship between formal and de facto
independence. The concerns that have been expressed — in relation to independence — have
tended to focus on the regulator potentially having too much independence from government,
rather than too little: concerns about its role in policy development, or in pursuing a particular
agenda of its own, have tended to outweigh concerns about political interference, while its per-
ceived preference for market-based solutions has fed, in some quarters, a view that it is less in-
clined to put the “citizen interest” ahead of the interests of consumers.

Recent developments, however, may be relevant in this context. This study has taken place
against a background of electoral change followed by administrative reform — and Ofcom has not
been immune to this (see above). An incoming government, keen to cut the financial deficit and
to rebalance the scope of the state’s activities, has demanded not only savings in the size and cost
of Ofcom, but also a reduction in some areas of its activity. To this effect, the government has
already removed from Ofcom the power to instigate its own review of public service broadcast-
ing, reserving this instead to ministers: it has also removed the role for Ofcom in assessing the
forward programme policies of the major broadcasters.

3.5.7.3 British context factors

The wider political and public environment is seen as a protection against political or business
interference at board level.

One expert was keen that the final report should reflect the impact of the wider political and
administrative culture on regulatory procedures. Bald definitions of structural and legal frame-
works, or of administrative processes, might not capture the wider, but unspoken, influence of a
political system and culture on the room for manoeuvre a regulator might enjoy. This was obvi-
ously true in relation to broad political philosophy: but it could also be true in relation to more
subtle prevailing orthodoxies prevalent at the time the legislation was passed or the body brought
into being.

For two experts, however, the history is important in another respect: the impression given
that, by virtue of the political climate in which it was formed, Ofcom had a pre-disposition to
look for competition-based remedies rather than public interventions, which was consistent with
the overall approach to regulation at the time. In this view, Ofcom shared with other regulatory
bodies a philosophy of light-touch, risk-based regulation, where there was a bias against inter-
vention and a bias in favour of the market delivering its own solutions.
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3.5.8 Former Yugoslav Republic of Macedonia

The Macedonian Broadcasting Council was chosen for in-depth analysis because the regulatory
body appears to be very strong on formal independence. However, the de facto situation was not
obvious from the outset. As a candidate country, the former Yugoslav Republic of Macedonia
provided an interesting constellation, which we wanted to test against the background of the
ranking tool prototype and the interim key characteristics.
Macedonian expert interviews were conducted with

Biljana Petkovska, Executive Director of the Macedonian Institute for Media, Skopje,

Vesna Shopar, Professor at the University of Tourism and Management at the Faculty of

Public Relations, Skopje,

Roberto Belicanec: Executive Director of the Media Development Centre, Skopje.

3.5.8.1 Attention points after applying the interim tools and assumptions

Status and powers: The Broadcasting Council practises monitoring that cannot be classified as
either ad-hoc or systematic. The de facto ranking tool on the status and powers dimension places
higher value on systematic monitoring than on ad-hoc monitoring and monitoring after com-
plaints. All experts agreed that systematic monitoring is preferable. Since 24/7 systematic moni-
toring of all audiovisual media services does not seem practicable, one expert pointed towards
the need for a monitoring strategy and a methodology that would implement systematic monitor-
ing in a meaningful way.

Regarding the interim indicator of whether the regulatory authority has taken adequate sanc-
tion in cases of a material breach and even-handed sanctioning some of the experts rendered
problematic that the weak enforcement practice of the regulator can be interpreted as an attempt
to not raise the stakes to high.

Autonomy of decision makers: Regarding the question of who has the decisive say in the
nomination/appointment of the authority’s highest decision making organ, the experts pointed
out that the Macedonian nominators, i.e. the Inter-University Conference, Academy of Art and
Sciences and Journalists Association, do not directly represent civil society organisations: One
expert stated that these are actually professional organisations from which also professional
competences are sought. Another expert pointed out that it had been the original idea to involve
civil society in the nomination process, but since there was no stable civil society in the former
Yugoslav Republic of Macedonia, nominating powers were given to professional associations.

The formal ranking tool questions whether there is a requirement on part of the board mem-
bers to act in an independent capacity. In the former Yugoslav Republic of Macedonia, the
Broadcasting Council’s code of conduct stipulates that members of the council or of permanent
service do not receive any mandate or instructions. Asked whether this might be a good measure
to safeguard independence, the experts were uncertain about the added value of a formal provi-
sion in the law stipulating that board members act in an independent capacity. One expert found
it rather declaratory in substance and thought that for it to have any effect would require effec-
tive sanctions against misuse. Another expert stressed that the independence of the regulatory au-
thority is stated in the law, and so this would amount to a doubling-up of the same provision.
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Apart from the rules to prevent conflicts of interest, other rules for board members/chairman
coming from regulatees do not exist in the former Yugoslav Republic of Macedonia. All experts
agreed with the assumption that those rules on the prevention of conflicts of interest that state
that the highest decision making organ cannot be composed of members of govern-
ment/parliament and industry are sufficient. However, one expert stressed that they are currently
weakly implemented in practice.

Regarding nomination and appointment procedures, some experts stated that in the former
Yugoslav Republic of Macedonia the procedural rules for the announcement of nominations
have not been complied with in several instances. In this respect, one expert pointed out that the
timely publication of nominated candidates can serve as a safeguard, as it allows time for public
scrutiny, empowering the public to react in order to criticise unsuitable potential candidates.

Financial autonomy: Regarding the financial autonomy axis, the Broadcasting Council
reaches high ranking levels. All experts pointed out that broadcasting fees should contribute to
the regulator’s budget, but that the fee collection procedures do not operate effectively in prac-
tice, resulting in income losses for the regulator. However, according to the experts interviewed,
this fact has not diminished the Broadcasting Council’s financial autonomy, because the body re-
sorted to issuing more licenses in order to compensate for the lower income. Moreover, the
Broadcasting Council received an extraordinary financial contribution in 2008 for monitoring the
media coverage for the upcoming elections. The experts thus suggested encompassing such ir-
regularly funding in the measurement tools.

Accountability and transparency mechanisms: The application of the ranking tool proto-
type revealed some compliance issues regarding accountability and transparency mechanisms; in
particular that the Macedonian Broadcasting Council does not publish all its decisions with its
reasons; that responses to the consultation are not published; and that the Broadcasting Council
does not explain to what extent responses have been taken into account. The experts confirmed
that this situation can have a detrimental effect on effective functioning, and that good consulta-
tion practice with regard to transparency of submitted responses, as well as a feedback document
showing how and to what extent the authority has taken responses into account, can serve as a
best practice characteristic.

3.5.8.2 Macedonian context factors

All experts were asked about the influence of external factors on the factual independence of the
regulatory body by providing them with possible examples, such as appointment politicisation,
political clientelism and other vehicles of informal influence on the regulatory body. Experts
tended to agree that political influence was the reason for the lower level of de facto independ-
ence; however, other factors were also named, such as the influence of major telecoms compa-
nies. One expert explained that the Broadcasting Council will defend itself against an open at-
tack, but it will be handled informally if informal channels are used. When asked about the small
size of the country and the small pool of professionals with relevant expertise, the experts did not
consider this a major impediment to the independence of the regulatory authority.
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All experts were asked about their opinion on the relationship between formal safeguards of
independence and de facto independence. They all agreed that these are two different matters
that do not always correspond directly. One expert observed that the gap between formal inde-
pendence and de facto independence is widening with respect to the Broadcasting Council in the
former Yugoslav Republic of Macedonia. Another expert claimed that Macedonian broadcasting
law provides for a very high level of formal independence, but that actual independence is low.

3.5.9 Bosnia and Herzegovina

Bosnia and Herzegovina was chosen for an in-depth country analysis because its case shows two
peculiarities: First, the Communications Regulatory Agency (CRA) is a converged regulator,
combining competences for the regulation and oversight of audiovisual media and electronic
communications. Second, the governing law (the Law on Communications of BiH) and, hence,
the institutional design of the CRA was supervised by the Office of the High Representative
(OHR - the international institution responsible for the implementation of the Dayton Peace
Agreement), which also ensured its initial funding. As a result, its formal independence was
likely to take international standards into account; however, with the OHR’s direct influence
phasing out, the sustainability of the CRA’s level of independence might come under scrutiny.
Experts interviewed:

Dunja Mijatovic, OSCE Representative on Freedom of the Media,

Emir Vajzovic, Senior Teaching Assistant in the Faculty of Political Science at the Univer-

sity of Sarajevo,

Boro Kontic, Director of Mediacentar Sarajevo.

3.5.9.1 Attention points after applying the interim tools and assumptions

Status and powers: The high performance of the CRA on formal status and powers can perhaps
be traced back to the quality of the governing law which was reviewed by the OHR to comply
with international standards. This hypothesis has been tested with the experts, who confirmed
that the governing law of the CRA in Bosnia-Herzegovina satisfies high standards; one expert
stated that on the formal level it is almost like living in Scandinavia.

The actual practice of the CRA is a combination of monitoring when needed (e.g. elections),
mandatory recordings regarding audiovisual media services providers, and monitoring after
complaints, sometimes accompanied by on-the-spot monitoring. According to two experts, the
CRA has placed emphasis on the initiation of public debate and awareness raising about audio-
visual content, coupled with initiatives to inform and encourage the public to initiate complaints.
The experts believes that making the public aware of audiovisual content standards could prove
to be as effective as systematic monitoring of compliance by the regulator,. In this context, one
expert discussed whether the significance of systematic monitoring could be overstated in the in-
terim results.

Autonomy of decision makers: At the formal level, certain safeguards against appointment
politicisation and against conflicts of interests of board members have led to reductions which
are somewhat counter-intuitive to the expected high quality of the governing law. Yet, at the
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same time international standards are not explicit about requiring terms not to coincide with the
election cycle, or making board member appointments at different points in time (so-called stag-
gered appointments). In practice, most of the experts stated that they perceived the appointments
as being politicised and that the rules of nomination and appointments were not complied with
by the government at all times.

Accountability and transparency mechanisms: Regarding accountability and transparency
mechanisms, the law does not stipulate that the CRA’s decisions must be published. In practice,
however, all experts mentioned that the authority in fact publishes all decisions and reasons.
Regarding the obligation of having yearly reports formally approved, some experts pointed out
that these reports have actually never been refused, although the ministry has also never tabled
the annual report of the CRA for approval. This can be seen as a de facto refusal to acknowledge
the report, according to one expert. These observations are largely in line with the conclusion of
the European Commission Enlargement Strategy and Progress Reports 2010, which states that ,
the capacity of the Broadcasting Council has been strengthened, but it is still not adequate to

monitor the market effectively.”>*

3.5.9.2 Bosnia and Herzegovina context factors

Experts agreed with the assumption that the CRA’s formal and de facto independence has bene-
fitted from international scrutiny of the government’s attempts to limit the current situation of
independence. When asked if the levels of international attention in the case of the CRA were
still somewhat higher than elsewhere, the experts somewhat agreed because newcomers to the
European Union and also ex-Yugoslavian countries in general are under international scrutiny.
Experts were also asked how ethnicity issues had become the basis for nomination/ appoint-
ments of the CRA council and Director General. All three experts agreed that such points are
significant. One expert highlighted that ethnicity is not stated in the governing law of the CRA,
while another expert highlighted that in Bosnia-Herzegovina the rule of equal representation is
also a constitutional principle and also a principle for appointing high ranking staff in ministries,
authorities and agencies. This being the case, multi-ethnicity and the quest for equal representa-
tion do not affect the ranking tool but are important external factors in the nomination and ap-
pointment procedures. Expressions of these influences include:
In spite of the legal obligations requiring independent and professional appointees, the
nomination and appointment practice of the CRA Council and General Director in Bosnia-
Herzegovina has been reduced to the ethnical backgrounds of the candidates.
Representatives of regions and minorities often contest the impartiality of CRA’s decision
making and often complain in the field of supervising audiovisual content.

2 European Commission Enlargement Strategy and Progress Reports 2010 — Former Yugoslav Republic of Mace-
donia, p 42. Available at
<http://ec.europa.eu/enlargement/pdf/key_documents/2010/package/mk_rapport_2010_en.pdf>
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Another assumption posed to the experts was that the CRA possesses and operates an internal
“culture of independence” which has also helped to fend off politically motivated interferences
thus far. One expert agreed and another expert, who found this theory rather philosophical, stated
that the CRA’s strength is more in its professionalism and expertise. The expert observed that the
CRA is defending itself in accordance with the law and has been vocal about problems which
may thwart its independence. Another expert thought that the CRA was defending itself more se-
cretly than openly, and that they didn’t put problematic issues to society as a whole, knowing
that this is would not prompt any reaction.

The application of the ranking tool to the CRA necessarily captures a ‘snapshot’ of the situa-
tion, and the general correspondence of the formal and de facto situations thus far may be subject
to new shifts in the near future. However, it is difficult to predict the external “culture of inde-
pendence” of the government and political parties, or in other words their acceptance of the in-
dependence of the regulatory authority in the coming years. The experts agreed that the situation
of the CRA may change at any time. The de facto independence of the CRA is thus not consoli-
dated but in a dynamic process. Reported examples for this transition, confirmed by the experts,
which could weaken the independence of the authority are:

Exemption from public service rule revoked: CRA operated its own salary scheme until
2008, when a new law took effect, subordinating CRA to public service rule (the Law on
salaries and compensations in institutions of BiH 2008) contrary to the Law on Communi-
cations, which defines the financial independence of the CRA (Article 44). As an result,
the salaries of certain CRA employees decreased significantly.
New legal on changes and supplements to the Law on ministries and other bodies of the
management of Bosnia and Herzegovina renders the CRA a managing organisation to the
government.
Appointments of the director of the agency, who has not been confirmed since 2007, and
of the council of the agency, as well as in the process of adopting the annual reports of the
CRA which has not been tabled since 2007.
These observations are in line with the European Commission Enlargement Strategy and Pro-
gress Reports 2010, which emphasizes that “challenges to the CRA’s independence have intensi-
fied.>*

3.5.10 Concluding remarks on the in-depth country analysis

The in-depth analysis supports the assumption from theory-based analysis that the de facto inde-
pendence of a regulator depends on many external factors, which vary considerably from country
to country and which are — at least partly — not measurable structurally.

3 European Commission, Commission Staff Working Paper, Bosnia and Herzegovina 2010 Progress Report,
SEC(2010) 1331, p. 51, Available at
http://ec.europa.eu/enlargement/pdf/key_documents/2010/package/ba_rapport_2010_en.pdf.
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The mere size of the country might influence the position the regulator has within the overall
governance structure. A limited pool of experts in small countries might limit the choice of broad
members for the regulator. The necessity of reflecting multi-ethnic structures in a board might
reduce or, conversely, increase the risk of the regulator being “captured” by specific interests.
Furthermore, countries differ considerably when it comes to the role of civil society and the
strength and awareness of actors monitoring the media sector. Moreover, democratic consolida-
tion might play a role and, generally speaking, the patterns of behaviour that have been shaped
by the interaction of different institutions in the past. Finally, the political culture of different
countries even within Europe is quite different and may influence the de facto situation confront-
ing the regulator when applying the objectives of the AVMS. Action within an organisation and
between organisations is to a high degree structured not only by formal law and its implementa-
tion but by social norms that reflect the social fabric of society.

It is beyond the scope of this study to enquire further into the role that external factors may
play with regards to the independence of media regulatory bodies in their countries. However,
accepting that the “culture of independence™** is a multi-dimensional concept where external
factors are heavily involved has an important implication for our study: Studying formal and de-
facto independence of media regulatory bodies cannot be done in isolation, but will necessarily
be influenced by the wider environment in a given country. Assessing the de facto independence
of a regulatory body may reflect the influence of such external factors to some extent, but may
not be capable of internalising them fully. As it is the case with “soft” factors, empirical valida-
tion is notoriously difficult. As a result, the ranking tool and the essential and best-practice char-

acteristics must be applied and interpreted in the light of the country-specific circumstances.

>* See Declaration of the Committee of Ministers on the independence and functions of regulatory authorities for

the broadcasting sector (Adopted by the Committee of Ministers on 26 March 2008 at the 1022nd meeting of the
Ministers’ Deputies).
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4.1 Aims & methodology

In this part of the study, key characteristics of a functioning “independent regulatory body” will
be derived. Given the fact that the governance systems that have been set up to implement the
AVMS Directive by the countries examined vary considerably across the countries examined, it
is important to note that a one-size-fits-all concept for key characteristics cannot be devised.

The study has opted for a concept of key characteristics, which comprises two different kinds
of characteristics that can be attributed to an independent regulatory body: essential characteris-
tics and best practice characteristics.

The aim of developing essential characteristics is to identify characteristics concerning inde-
pendence — and other preconditions for an effective implementation of the AVMS Directive —
that are essential for a functioning, independent regulatory body, as referred to in the AVMS Di-
rective, regardless of the system in place. These essential characteristics are an indispensable
prerequisite for the correct application of the Directive. However, for the purposes of our study,
what is really essential to achieve — keeping in mind the leeway Members States must follow
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their traditions and policies, resulting in various designs for setting up regulatory bodies — cannot
solely be derived from the normative texts, but calls for a structural assessment.

In addition, best practise characteristics for an independent regulatory body are developed,
following the notion in Art. 30 AVMS Directive. These are not essential characteristics of a
functioning independent regulatory body, but are features that, when in existence, enhance the
capacity of the regulatory authority to complete its tasks effectively in accordance with the pre-
requisites of the AVMS Directive and with the national rules that transpose the Directive, or
which are enacted in order to obtain appropriate, balanced, transparent and impartial regulation.
These best practice characteristics will therefore equip all Member States with the analytical
means specifically to improve the institutional arrangements of their audiovisual media regula-
tory bodies and the effective implementation of the Directive.

For the methodology, the following approach was chosen: In the first step, we applied our
working definition to the normative requirements derived from the Directive. According to our
working definition, a regulatory body is independent if it has, within the governance structure, a
position that ensures that the regulator performs the decision-making process meeting the norma-
tive requirements for which the independence of the regulator is desired. From this, we can con-
clude that independence in the context of this study is related to the capability to implement the
objectives and normative requirements of the AVMS Directive effectively. For developing work-
ing definitions for both essential and best practice characteristics, we ranked and combined the
indicators for independence and effective functioning that were developed in the previous chap-
ters. While for the essential characteristics, the normative requirements of the AVMS Directive
set the benchmark, for the best practice characteristics, the focus of the analysis was the role
models of independent regulatory bodies developed in regulatory theory.

In the second step, the working definitions were validated with an in-depth analysis conducted
in eight countries. The aim of this in-depth analysis was to apply our working definition to regu-
latory bodies within a specific regulatory context. This is important because the regulatory con-
text and country-specific externalities have a significant impact on the performance of the regu-
latory body. Therefore, without validating theoretically found results, the risk of creating arte-
facts exists. The countries were selected for their geographical location, their level of economic
power, and because of special features identified within their regulatory system. Special attention
was paid to countries where changes to the regulatory framework have occurred during the
course of the study.

4.2 Sector-specific requirements of independence and efficient functioning

In this study, the concept of independent regulatory bodies has to be examined within the context
of the AVMS Directive. The key characteristics of independent regulatory bodies developed in
this study address features of independent regulatory bodies capable of ensuring a correct and ef-
fective application of the Directive., Sector-specific requirements and understandings of the legal
term “independent regulatory body” are therefore explored in this chapter. Besides the audiovis-
ual media sector, the analysis focuses on related sectors, such as the electronic communications
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sector. Furthermore, for comparison, the requirements for independent regulatory bodies in other
sectors are also taken into account.

4.2.1 Context

As the theoretical framework indicated, the independence of regulatory authorities is a very
complex, even contradictory, concept™”. Although the core requirements of independence are in
most cases related, the actual shaping (or organisation) differs significantly, according to the
state of liberalisation and harmonisation in the different sectors. Therefore, in order truly to un-
derstand the concept, it is important to understand that the sector being regulated, and the objec-
tive of the independence of the regulatory body, are important determinants of independence.
While regulation — defined as orienting a system towards a set of more or less stable goals — gen-
erally profits from the independence of the regulatory body, there are sector-specific conditions.
At least in the early stages of privatisation of the electronic communications sector, some na-
tional governments considered it in their interest to protect their incumbent operator. Therefore,
the independence of regulators is obviously relevant to the implementation of Directives in-
tended to create a level playing field. In the media sector another, more important, concern also
applies. It is mainly the fundamental right to freedom of expression that calls for independence
of regulators™. In broadcasting, the need for independent regulatory oversight was deemed vital
against a background of the perceived pervasiveness and opinion forming powers of this particu-
lar mass medium and its delicate relationship with government or politics. In this context, Salo-
mon argued that “in order to preserve broadcasting as part of the democratic process, govern-
ments should aim to create independent regulators for broadcasting.”** The 2009 Communica-
tion of the European Commission on the application of state aid rules in Public Service Broad-
casting formulates it as follows:

“Furthermore, broadcasting is generally perceived as a very reliable source of information
and represents, for a not inconsiderable proportion of the population, the main source of infor-
mation. It thus enriches public debate and ultimately can ensure that all citizens participate to a
fair degree in public life. In this connection, safeguards for the independence of broadcasting
are of key importance, in line with the general principle of freedom of expression as embodied in
Article 11 of the Charter of Fundamental Rights of the European Union (OJ 2000 C 364, p. 1)
and Article 10 of the European Convention of Human Rights, a general principle of law the re-
spect of which is ensured by the European Courts (Judgement in case C-260/89 ERT, [1991]
ECR 1-2925.).”>%

545 Majone, G. (2005b): 126.

546  The European Convention on Human Rights (adopted 4 November1950 Council of Europe Convention no.
005) art 10; Universal Declaration of Human Rights (adopted 10 December 1948 UNGA Res 217 A(III)
(UDHR) art 19.

547  Salomon, E. (2006): 12.

548 Communication from the Commission on the application of State aid rules to public service broadcasting,
Official Journal C 257 , 27 October 2009, paragraph 10.
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In practice, the creation and/or strengthening of independent regulatory agencies was often
imposed on Member States by the European regulatory framework for a specific sector (e.g.
electronic communications, electricity, gas regulation, media, postal and railways sectors).”** In-
dependent regulatory bodies were first established in the financial sector. Financial regulators
were often located within the central bank, which enjoyed a greater degree of independence from
central administration. The scope of the remit and powers of “independent regulatory authori-
ties” significantly increased, starting from the mid-1980s in the field of telecommunications. In
the electronic communications sector, the national regulatory authorities’ role as merely policy
advisory bodies has been revised as a result of their obligation to implement the EU liberalisa-
tion, and to achieve harmonisation of market conditions. Today, national regulatory authorities in
this sector must comply with a strict number of requirements on independence, while they enjoy
wide discretionary powers in their decision-making processes. Without any doubt, the above-
mentioned trends (“strict requirements regarding the institutional design combined with a wider
power or remit”) could have an impact on the interpretation of the European regulatory frame-
work for the audiovisual sector.

In this chapter, we provide an analysis of existing, legally binding requirements in relation to
formal and informal independence as they are applicable to regulatory authorities in a number of
relevant sectors. The objective of this chapter is to develop the legal framework for independent
regulatory bodies in the audiovisual media sector. This framework is not only directly relevant
because it lists the requirements audiovisual regulatory bodies must comply with. It also served
as the basis for both the identification of theoretical dimensions and indicators of independence
and later phases of the research.

The legal framework for the independence and efficient functioning of audiovisual media
regulatory bodies is complex and made up of a number of different legal and regulatory sources,
including broader policy documents and instruments, such as infringement procedures, case law,
and Commission studies and reports.

In the first section of this chapter (section 1.4.2) we analyse the particular relevance for the
audiovisual media sector of two sets of more general legal obligations. Besides the requirements
in the area of the protection of freedom of expression (cf. Art. 10 European Convention on Hu-
man Rights), we also examine the possible impact of the general obligation on Member States to
implement effectively EU-directives (cf. Art. 288 para. 3 TFEU).

The following section (section 1.4.3) analyses the core requirements as they are applicable to
regulatory bodies in the European audiovisual media sector. This section focuses on the institu-
tional requirements of the EU audiovisual media services regulatory framework, since, from a
strictly legal point of view, these provisions are most relevant for identifying the core require-
ments applicable to the regulatory bodies supervising the implementation and application of the
audiovisual media services regulatory framework, or for formulating indicators for independence
and efficient functioning of audiovisual media services regulatory bodies for the purpose of en-

549  For a discussion of the broader context, see: Magnette, P. (2005): 280.
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forcing the rules in the AVMS Directive™. In this sector, we first analyse the adoption process of
Art. 30 of the AVMS Directive and the positions that were taken by the different institutions.
Furthermore, we also turn to the interpretation of this article is it was proposed by the academic
literature. Because of the limited number of sources, this part of the text is mainly based on the
work done by Castendyk, Dommering and Scheuer in their book “European Media Law” (2008).
In addition, we also examine a number of other provisions of the AVMS Directive relevant for
delineating the precise role that the AVMS Directive assigns to the regulatory bodies.

However, as part of the broader legal and regulatory framework for independence of the regu-
latory authorities in the media sector, in section 1.4.4 we also examine requirements resulting
from other relevant policy levels or sectors. Most relevant in this respect are the requirements
stemming from the policy documents on media regulatory supervision of the Council of Europe.
Although they are certainly less directly enforceable, these documents are especially relevant
since they contain specific dimensions and indicators that can be used to evaluate the broader as-
pects of the level of independence and efficient functioning of the media regulatory authorities.

For similar reasons, the following sections examine the relevant legal provisions in a number
of other existing EU sectors or frameworks, such as the directives on electronic communications
(section 1.4.5) and/or the requirements resulting from the administrative practice of the European
Commission in the area of the EU state aid rules and the Public Service Broadcasting task (sec-
tion 1.4.6). From a strictly legal point of view, these provisions are not directly applicable or
immediately relevant to determining indicators for independence and efficient functioning of
audiovisual media services regulatory bodies for the purpose of enforcing the rules in the AVMS
Directive. In practice however, the AVMS regulatory bodies are often also assigned compe-
tences in those areas (e.g. transmission, frequency allocation, CAS, API, EPG, etc.) and therefore
— at least when performing these tasks — need to comply with the institutional requirements for-
mulated in those frameworks. We can illustrate these “indirect legal requirements” with a practi-
cal example: Regulatory bodies in the AVMS sector that also have the power to regulate the
technical aspects of the transmission or the electromagnetic transport of audiovisual media sig-
nals (e.g. audiovisual regulators in Belgium) will also have to comply with the independence re-
quirements as they are formulated in the EU regulatory framework for electronic communica-
tions. Similarly, if those bodies are also assigned specific tasks in the area of monitoring the fi-
nancial compensation of the Public Service Broadcasting remit, e.g. they must also take into ac-
count the requirements on independence as they are formulated by the EU Commission in its
communication of 2009.>"

The next section of this chapter (section 1.4.7) lists the requirements of independence and ef-
ficient functioning of regulatory bodies as they are applicable in a number of other sectors. Al-
though these requirements are in most cases not even indirectly applied to the regulatory bodies

550 Tender specifications, Indicators for independence and efficient functioning of audiovisual media services
regulatory bodies for the purpose of enforcing the rules in the AVMS Directive, SMART 2009/0001.

551 Communication from the Commission on the application of State aid rules to public service broadcasting,
Official Journal, Ocotber 27th 2009, C 257/1 http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?
uri=0J:C:2009:257:0001:0014:EN:PDF
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in the media sector, they provide further useful background information on the dimensions and
indicators for the concept of independence of regulatory bodies.

The final section of this chapter (section 1.4.8) contains a number of concluding observations
on the requirement of independency of regulatory bodies in the audiovisual media services sec-
tor.

4.2.2 Requirements stemming from Art. 10 ECHR and Art. 288 para. 3 TFEU

4221 Art. 10 ECHR™>?

Freedom of expression is a fundamental right in any democratic society, “one of the basic condi-
tions for its progress and for the development of every man”.” This fundamental right is, inter
alia,. expressed in a number of international legislative texts.” At the European level, the core
provision guaranteeing this right is Art. 10 of the ECHR:*
Everyone has the right to freedom of expression. This right shall include freedom to hold
opinions and to receive and impart information and ideas without interference by public au-
thority and regardless of frontiers. This article shall not prevent States from requiring the
licensing of broadcasting, television or cinema enterprises.
The exercise of these freedoms, since it carries with it duties and responsibilities, may be
subject to such formalities, conditions, restrictions or penalties as are prescribed by law
and are necessary in a democratic society, in the interests of national security, territorial
integrity or public safety, for the prevention of disorder or crime, for the protection of
health or morals, for the protection of the reputation or the rights of others, for preventing
the disclosure of information received in confidence, or for maintaining the authority and
impartiality of the judiciary.
Although the ECHR is an initiative of the Council of Europe, it is part of the legal framework of
the European Union through Art. 6 para. 3 TFEU. Hence, Art. 10 ECHR is also of the utmost
importance in the EU legislative framework. The European Court of Justice has confirmed this
fundamental rights theory on several occasions, for instance:
“With regard to Article 10 of the European Convention on Human Rights, [...] it must first
be pointed out that, as the Court has consistently held, fundamental rights form an integral
part of the general principles of law, the observance of which it ensures. For that purpose
the Court draws inspiration from the constitutional traditions common to the Member
States and from the guidelines supplied by international treaties for the protection of human

552  The following paragraphs are mainly based on: Lievens, E., (2010): 303-310.

553 ECHR, Perna v. Italy, 06.05.2003, para. 39.

554 The two most important international sources are article 19 of the 1948 Universal Declaration on Human
Rights and Article 19 of the 1966 International Covenant on Civil and Political Rights.

555 The importance of this article has been affirmed in COUNCIL OF EUROPE (COMMITTEE OF MINISTERS), Decla-
ration on freedom of expression and information, 29.04.1982, retrieved from
https://wed.coe.int/com.instranet.InstraServlet?command=com.instranet. CmdBlobGet&Instranetimage=6012
73&SecMode=1&Docld=675536&Usage=2 (on 12.12.2008).
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rights on which the Member States have collaborated or of which they are signatories (see,

in particular, the judgment in Case C-4/73 Nold v Commission [1974] ECR 491, paragraph

13). The European Convention on Human Rights has special significance in that respect

(see in particular Case C-222/84 Johnston v Chief Constable of the Royal Ulster Constabu-

lary [1986] ECR 1651, paragraph 18). It follows that, as the Court held in its judgment in

Case C-5/88 Wachauf v Federal Republic of Germany [1989] ECR 2609, paragraph 19, the

Community cannot accept measures which are incompatible with observance of the human

rights thus recognised and guaranteed”.”
The right to freedom of expression is, at the EU level, also included in the Charter of Fundamen-
tal Rights of the European Union, and more specifically in Art. 11.>7

Freedom of expression includes the freedom to hold opinions and to receive and impart in-
formation and ideas without interference by any public authority, and regardless of frontiers.
This fundamental right encompasses two facets: States should not only refrain from interfering
with the freedom of expression of their citizens (passive),”® but they might also have to ensure
that the freedom of expression of these citizens is not too restricted by private persons or organi-
sations (active ‘duty of care’).”” In this respect, the European Court of Human Rights has stated
that

“[g]enuine, effective exercise of this freedom [of expression] does not depend merely on the

State’s duty not to interfere, but may require positive measures of protection, even in the

sphere of relations between individuals”.>*
Ensuring pluralism and diversity of media output is also part of this active duty of care.>

With regard to the possible impact of these provisions on the issue at stake (independence of
AVMS-regulatory bodies), it is interesting to mention the recent judgment of the European Court
of Human Rights in the case K.U. v. Finland’®. In that case, the Court ruled that Finland had
failed to fulfil its positive obligation to provide a framework of privacy protection because no ef-
fective steps could be taken to identify and prosecute the person who placed an advertisement on
a dating site, in the name of a 12-year-old boy. Although this decision caused some controversy
because it could encourage Member States to reduce further the right to anonymity on the Inter-
net, it is clear that the Court interprets the active obligation of the Member States in quite an ex-
tensive way, stating inter alia:

556 ECIJ, Elliniki Radiophonia Tiléorassi AE and Panellinia Omospondia Syllogon Prossopikou v. Dimotiki Et-
airia Pliroforissis and Sotirios Kouvelas and Nicolaos Avdellas and others, C-260/89, 18.06.1991.

557  “I. Everyone has the right to freedom of expression. This right shall include freedom to hold opinions and to
receive and impart information and ideas without interference by public authority and regardless of fron-
tiers. 2. The freedom and pluralism of the media shall be respected”’: EUROPEAN UNION, Charter of Funda-
mental Rights of the European Union, OJ 18.12.2000, C 364, 1.

558 The wording “interference by public authority” does not preclude an indirect horizontal effect: Voorhoof, D.
(2004): 922.

559  Voorhoof, D. (2004): 925. See for instance: ECHR, Ozg'ur Giindem v. Turkey, 16.03.2000, para. 42-43.

560 ECHR, C)zgiir Giindem v. Turkey, 16.03.2000, para. 42-43.

561 Uyttendale, C. (2002): 169.

562 ECHR, K.U. v. Finland, 02.12.2008.
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42. The Court reiterates that, although the object of Article 8 is essentially to protect the in-

dividual against arbitrary interference by the public authorities, it does not merely compel

the State to abstain from such interference: in addition to this primarily negative undertak-
ing, there may be positive obligations inherent in an effective respect for private or family

life (see Airey v. Ireland, judgment of 9 October 1979, Series A no. 32, § 32).

43. These obligations may involve the adoption of measures designed to secure respect for

private life even in the sphere of the relations of individuals between themselves. There are

different ways of ensuring respect for private life and the nature of the State’s obligation
will depend on the particular aspect of private life that is at issue. While the choice of the
means to secure compliance with Article 8 in the sphere of protection against acts of indi-
viduals is, in principle, within the State’s margin of appreciation, effective deterrence
against grave acts, where fundamental values and essential aspects of private life are at

stake, requires efficient criminal-law provisions (see X and Y v. the Netherlands, §§ 23-24

and 27; August v. the United Kingdom (dec.), no. 36505/02, 21 January 2003 and M.C. v.

Bulgaria, no. 39272/98, § 150, ECHR 2003-XII).

It remain to be seen whether a similar extensive interpretation of the active obligation of the
States could also be applied in the area of freedom of expression and the independence of AVMS
regulatory bodies, in such a way that Art. 10 ECHR could serve as legal basis for the require-
ment to create such independent bodies. It is clear that concerns about media pluralism and free-
dom of expression could in particular rise because of the close and complex relationship between
politics and the media sector.

The European Court on Human Rights also had the opportunity to judge on the issue of free-
dom of expression and independency of the public service broadcaster from state influence. Most
relevant in this respect is the case of Manole and others v. Moldova. In its judgement, the Court
concluded that the Moldovan authorities violated freedom of expression by not sufficiently guar-
anteeing the independence of Teleradio-Moldova, the public service broadcaster’. The Court
began its analysis by stating that there can be no democracy without pluralism and that democ-
racy thrives and freedom of expression. Freedom of expression thus constitutes one of the essen-
tial foundations of a democratic society and one of the basic conditions for its progress™. Fur-
thermore, the Court stated: “It is incumbent on the press to impart information and ideas on po-
litical issues and on other subjects of public interest. Not only does the press have the task of im-
parting such information and ideas: the public also has a right to receive them” °*. The Court
also confirmed that audiovisual media have a particularly relevant role in this respect®®, that no
economic or political group should be able to obtain a dominant position over the audiovisual

563 Manole and others v. Moldova, 17 September 2009, para. 109-111: “The legislative framework throughout
the period in question was flawed, in that it did not provide sufficient safeguards against the control of
TRM’s senior management, and thus its editorial policy, by the political organ of the Government”.

564  Manole and others v. Moldova, 17 September 2009, para. 95.

565 Manole and others v. Moldova, 17 September 2009, para. 96.

566  Manole and others v. Moldova, 17 September 2009, para. 97.
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media’” and that the effective exercise of freedom of expression does not depend merely on the
State’s duty not to interfere, but may require it to take positive measures of protection, through
its law or practice. Given the importance of what is at stake under Art. 10, the State must be the
ultimate guarantor of pluralism™®,
After having restated the possibility for States to put in place a public broadcasting service,
the Court continued on the requirements of independence it has to comply with:
“1. Where a State does decide to create a public broadcasting system, it follows from the
principles outlined above that domestic law and practice must guarantee that the system
provides a pluralistic service. Particularly where private stations are still too weak to offer
a genuine alternative and the public or State organisation is therefore the sole or the domi-
nant broadcaster within a country or region, it is indispensable for the proper functioning
of democracy that it transmits impartial, independent and balanced news, information and
comment and in addition provides a forum for public discussion in which as broad a spec-
trum as possible of views and opinions can be expressed.
2. In this connection, the standards relating to public service broadcasting which have
been agreed by the Contracting States through the Committee of Ministers of the Council of
Europe [...] provide guidance as to the approach which should be taken to interpreting Ar-
ticle 10 in this field. The Court notes that in “Resolution No. 1 on The Future of Public Ser-
vice Broadcasting” (1994), the participating States undertook “to guarantee the independ-
ence of public service broadcasters against political and economic interference”. Further-
more, in the Appendix to Recommendation no. R(96)10 on “The Guarantee of the Inde-
pendence of Public Service Broadcasting” (1996), the Committee of Ministers adopted a
number of detailed guidelines aimed at ensuring the independence of public service broad-
casters. These included the recommendation that “the legal framework governing public
service broadcasting organisations should clearly stipulate their editorial independence
and institutional autonomy”, with reference in particular to a number of key areas of activ-
ity, including the editing and presentation of news and current affairs programmes and the
recruitment, employment and management of staff. The Guidelines also emphasised that the
rules governing the status and appointment of the members of the boards of management
and the supervisory bodies of public service broadcasters should be defined in a way which
avoids any risk of political or other interference. They provided in addition that:
“The legal framework governing public service broadcasting organisations should clearly
stipulate that they shall ensure that news programmes fairly present facts and events and
encourage the free formation of opinions.
The cases in which public service broadcasting organisations may be compelled to broad-
cast official messages, declarations or communications, or to report on the acts or deci-
sions of public authorities, or to grant airtime to such authorities, should be confined to ex-
ceptional circumstances expressly laid down in laws or regulations. ...”

567 Manole and others v. Moldova, 17 September 2009, para. 98.
568 Manole and others v. Moldova, 17 September 2009, para. 99.
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Finally, in the Appendix to Recommendation Rec(2000)23 on “The Independence and
Functions of Regulatory Authorities for the Broadcasting Sector”, the Committee of Minis-
ters again stressed the importance for States to adopt detailed rules covering the member-
ship and functioning of such regulatory authorities so as to protect against political inter-
ference and influence.
In a number of other cases, the Court also confirmed that the principle of freedom of expression
could be violated when some basic organisational or procedural requirements for administrative
bodies are not met. In this respect, the Court considered it a violation of Art. 10 ECHR when an
administrative body in the media sector did not sufficiently motivate its decisions, or where there
was no possibility for judicial appeal®”
administrative decisions or procedures limiting the freedom of expression were not sufficiently

. Similar concerns have also applied in other cases, where

motivated or transparent’”. Finally, the Court also applied Art. 10 ECHR in combination with
other articles of the Convention, such as its Art. 6 (fair trial)’"' and Art. 13 (effective remedy)’”.

In conclusion, the provisions on the protection of freedom of expression not only contain the
(negative) prohibition of States interfering in the media sector, but also the (positive) obligation
to guarantee sufficiently the freedom of expression. Moreover, the Court accepts that those prin-
ciples can also apply in relation to independent regulatory authorities (e.g. when deciding about
licensing). However, it remains unclear what the precise impact of these provisions could be the
issue at stake in our report (i.e. the creation and independence of AVMS regulatory bodies). On
this point, it seems reasonable to conclude that Art. 10 ECHR in itself does not contain an obli-
gation for States to create independent regulatory bodies in the media sectors. Nevertheless, it is
also clear that the obligations stemming from Art. 10 ECHR are in fact applicable to any existing
regulatory body. By consequence, these bodies should be organised in a way that neither any
economic or political group nor the state should be able to obtain a dominant position over the
audiovisual media content.

569 Inits judgement of 21 February 2006 in the case Tiizel v. Turkey, the Court ruled that the lack of motivation
of and judicial appeal against a decision of an administrative authority had to be considered as a violation of
article 10 ECHR. See also: Kita v. Poland, 8 July 2008; Mehmet Emin Yildiz v. Turkey, 11 April 2006;
Mehmet Colak v. Turkey, 14 June 2007; Saygili & Seyman v. Turkey, 27 June 2006.

570  Glas Nadezhda EOOD and Elenkov v. Bulgaria, 11 October 2007. See also: Meltex Ltd and Mesrup Movse-
syan v. Armenia, 17 June 2008, para. 81.: “the manner in which the licensing criteria are applied in the li-
censing process must provide sufficient guarantees against arbitrariness, including the proper reasoning by
the licensing authority of its decisions denying a broadcasting licence”.

571  Steel and Morris v. United Kingdom, 15 February 2005: “the more general interest in promoting the free
circulation of information and ideas about the activities of powerful commercial entities, and the possible
“chilling” effect on others also are important factors to be considered in this context, bearing in mind the le-
gitimate and important role that campaign groups can play in stimulating public discussion (..). The lack of
procedural fairness and equality therefore gave rise to a breach of Article 10 in the present case”

572  Kenedi v. Hungary, 26 May 2009, § 48. “in the instant case, the respondent State body, being itself in the
first place bound by the rule of law, adamantly resisted the applicant’s lawful attempts to secure the en-
forcement of his right, as granted by the domestic courts. In these circumstances, the Court considers that the
procedure designed to remedy the violation of the applicant’s Article 10 rights at the domestic level proved
ineffective. It follows that there has been a violation of Article 13 read in conjunction with Article 10 of the
Convention”
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Bodies in charge of media supervision, especially with regard to implementing and enforcing
the AVMS provisions, have a significant impact on the audiovisual media sector. The regulatory
power can — theoretically — be used to regulate specific media in a partial manner. Different ac-
tors can therefore have an interest in influencing the general performance as well as the case-by-
case decisions of regulatory bodies. Potential influences on the regulatory body can be exerted
by political as well as governmental interests, and interests of competitors in the media market.
In this context, Art. 10 ECHR should be interpreted in a way that biased media supervision has
to be avoided. Therefore, Member States must ensure a national regulatory framework that is ca-
pable of providing impartial media supervision. A minimum requirement of structural independ-
ence is needed for this. Impartiality in this notion has to be effective against influences coming
from the direction of the government or other political actors, as well as against influences com-
ing from the media sector. Following this interpretation, we come to the conclusion that for the
AVMS provisions to be implemented effectively, Member States must ensure that the regulatory
bodies competent for the implementation of the provisions of the directive carry out their duties
in an impartial manner.

4.2.2.2 Article 288 para. 3 TFEU*"

Article 288 para. 3 TFEU stipulates that directives ‘““shall be binding, as to the result to be
achieved, upon each Member State to which it is addressed, but shall leave to the national au-
thorities the choice of form and methods”. The fact that the choice of form and methods is left to
the national authorities can be considered as an expression of the principle of subsidiary.”™ It has
been argued that the reason for leaving this choice to the Member States is twofold: to respect
the sovereignty of the Member States, and to allow Member States to take into account national
sensitivities and particular circumstances.’”

However, the freedom to choose the form and methods of implementation is not absolute. The
ECJ has developed a substantial body of case law in which the exact scope of Art. 288 para. 3
TFEU has been clarified. In the case of Commission v. Germany, the Court concluded that the
manner in which a directive is implemented needs to:

“guarantee that the national authorities will in fact apply the directive fully and that, where

the directive is intended to create rights for individuals [their] legal position [...] is suffi-

ciently precise and clear and the persons concerned are made fully aware of their rights
and, where appropriate, afforded the possibility of relying on them before the national
courts”.””

In the case of Commission v. Italy, the Court formulated it as follows:

573  The following paragraphs are mainly based on: Lievens, E. (2010): 375-376 and 480—489.

574  Hans-Bredow-Institut / EMR (2006): 153; Lenaerts, K. / Van Nuffel, P. / Bray, R. (2005): 766.

575  Prechal, S (2005): 73.

576  ECJ, Commission of the European Communities v. Federal Republic of Germany, C-29/84, 23.05.1985,
summary para. 1.
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“the provisions of directives must be implemented with unquestionable binding force, and

the specificity, precision and clarity necessary to satisfy the requirements of legal cer-

tainty”.””
A number of requirements do need to be fulfilled. Full effect and legal certainty are the corner-
stones of the ECJ’s case law regarding the implementation of directives.”® Hence, although it is
left to the Member States to pick the most appropriate implementation method, they are never-
theless obliged to take every measure necessary to ensure that the directive is fully effective,”” >*
even when the Member State deems its “own national provisions of better quality than the
Community provisions”.” Furthermore, they need to guarantee that the implementing measures
are sufficiently clear, precise, transparent,” publicised and accessible,”® and are accompanied by
effective judicial procedures so that individuals can assert their rights. Finally, interesting to note
is that Prechal has stressed that “the choice of the competent authority is made within the frame-
work of national constitutional law”.>* The ECJ also clarified in the Commission v. the Nether-
lands case that Member States can delegate powers to domestic authorities, and, furthermore,

that directives may be implemented by regional or local authorities™

. Compliance with these re-
quirements is checked on a case-by-case basis™™.

Based on the principles mentioned above, it seems reasonable to conclude that, although
Member States enjoy a considerable margin of discretion as regards the ways of implementing a

directive, they are nevertheless obliged to choose the forms and methods that achieve the direc-

577 ECJ, Commission v. Italy, C-159/99, 17.05.2001, para. 32. See also: ECJ, Commission v. France, C-225/97,
19.05.1999, para. 37.

578  Lenaerts, K. / Nuffel, P. (2008): 463; Prechal, S. (2005): 75; Brent, R. (2001): 111.

579 ECJ, Jean Noél Royer (Reference for a preliminary ruling: Tribunal de premiere instance de Liege — Bel-
gium), C-48/75, 08.04.1976, para. 73; ECJ, Theresa Emmot v. Minister for Social Welfare and Attorney
General, C-208/90, 25.07.1991, para. 18; ECJ, Commission of the European Communities v. Kingdom of
Sweden, C-478/99, 07.05.2002, para. 15; ECJ, Commission of the European Communities v. French Repub-
lic, C-233/00, 26.06.2003, para. 75. Highly critised by: Grabitz, E. / Hilf, M. (2009): marginal 152.

580 In this context, we can also refer to article 4 para. 3 consolidated EU Treaty which states: “Pursuant to the
principle of sincere cooperation, the Union and the Member States shall, in full mutual respect, assist each
other in carrying out tasks which flow from the Treaties. The Member States shall take any appropriate
measure, general or particular, to ensure fulfilment of the obligations arising out of the Treaties or resulting
from the acts of the institutions of the Union. The Member States shall facilitate the achievement of the Un-
ion’s tasks and refrain from any measure which could jeopardise the attainment of the Union’s objectives.”.
See also: ECJ, Sabine von Colson and Elisabeth Kamann v. Land Nordrhein-Westfalen, C-14/83, 10.04.1984,
para. 26; 