
 

Issue Paper 4: Commercial Communications  

 
Executive Summary 

 
The vital role of advertising in financing European broadcasting is too often overlooked. The 
European Commission has however consistently shown that it understands this link, and we are 
confident that the Commission will continue to oppose calls for yet more restrictions on 
television advertising.  
 
The world of commercial communication is changing rapidly. In 1989, a business could choose 
to advertise on a few media outlets: TV, radio, posters, print. Businesses now have a range of 
different ways of marketing their products and services to consumers, in the vastly increased 
number of established media outlets, in new online and interactive media and in numerous other 
promotional activities.  
 
The challenge for television companies is how to remain attractive and efficient to our advertiser 
clients – which requires us to innovate, and diversify beyond the conventional 30-second 
advertising spot. This is not just in our interests; it is also very much in the interests of European 
consumers and the EU institutions that broadcasters retain our ability to invest in original content. 
It is impossible to meet this challenge without a radical re-appraisal of the current regulatory 
framework, which imposes strict qualitative and quantitative obligations on television (but not on 
other media) but which now needs to be reworked to reflect the new - and future - commercial 
reality.  
 
The Issue Paper does propose some increased flexibility on rules governing when broadcasters 
may insert advertising. While this is essential, it does not go far enough. Many detailed 
quantitative rules will be left in place, applying to all European broadcasters regardless of 
whether their local market situation requires this. The Paper in particular does not show how 
retaining these rules can be justified against the European Commission’s five principles for 
regulatory intervention in this sector.  
 
The Issue Paper does however strike a balance when it comes to identification of commercial 
communication. Despite the scare-mongering which surrounds any mention of “product 
placement”, we are confident that European broadcasters and regulators will be able to negotiate 
a framework in which this technique of commercial communication can be openly regulated. The 
Issue Paper’s twin-track approach of identification and of special protection on public health 
grounds is an intelligent basis for further discussions.  
 

http://www.europa.eu.int/comm/avpolicy/revision-tvwf2005/ispa_advertising_en.pdf


In general, we urge the Commission and other institutional stakeholders to see this debate not as 
being about whether or not television can achieve a short-term revenue increase, but rather about 
the long-term sustainability and competitiveness of the European broadcast media.  
 
 
Without advertising revenue, the European media and audiovisual sector cannot survive. The 
DGA analysis confirms that advertising remains the single largest source of finance for the 
European television industry, ahead of state aid and subscription revenue. All the policy goals 
pursued by legislators in our sector – pluralistic provision of news programmes, European and 
independent works, a globally competitive media – are simply unachievable without advertising.  
 
We acknowledge that the European Commission has taken on board this point, and would like to 
thank the Commission for its robust and consistent opposition to calls for further bans and 
restrictions on television advertising.1 As the Commission confirmed in Focus Group 2, European 
law requires that any further restrictions are indispensable, proportionate, would not discriminate 
against television as compared to other media and would not be in contradiction to other policy 
objectives. We have every confidence that the Commission will continue to reject those who seek 
to use interventions in the TV advertising market to solve all manner of societal problems.  
 
But advertisers do not owe television – or any other medium – a living. Advertisers’ only 
obligation is to find the most effective use of their marketing budget. It is therefore essential that 
broadcast advertising remains an efficient and attractive medium for advertisers to use if we 
expect advertising budgets to continue, indirectly, to deliver these important policy goals. 
Broadcasters need to offer the most efficient use possible of our airtime to our clients, and to look 
beyond conventional spot advertising in the multi-channel, multi-platform future2. 
 
This is not just the rhetoric of a business sector arguing against excessive regulation. The threats 
to the advertising-funded business model are real, and will grow in years to come. Rather than 
take our word for it, we urge the Commission to study carefully forecasts such as those by Zenith 
Optimedia, which revised its forecasts last month, predicting that television’s share of the global 
advertising market had probably peaked in 2004. Forecasting a global fall of $2.3bn in TV 
advertising, Zenith expressed concern that television “may now be beginning a long newspaper-
like decline” in the face of new technologies3.  
 
Media convergence takes place at several different levels: convergence of platforms, of content, 
of consumer demand, of regulation. We are also increasingly witnessing advertising convergence, 
through the development of new techniques such as interactive advertising but also the impact on 
advertising of the development of new platforms such as the internet and 3G and new 
technologies such as Personal Video Recorders. Technological improvements create 
opportunities for all media (e.g., newspapers now have the ability to offer colour advertisements 
and to cross-sell online advertising, broadcasters are developing interactive applications for 
content and advertising) as well as posing the challenge, at least for audiovisual media such as 

                                                 
1 See for example Commissioner Reding speech in Gütersloh of 11 April 2005 
2 See for example “Why advertisers are starting to find television a turn-off”, Financial Times, 26 July 2005 
3 Quarterly forecast, 18 July 2005 



TV and radio, of how to finance investment in technology and content from a fragmenting 
audience base.   
 
The European commercial broadcasting sector has repeatedly argued, for many years, that the 
level of detailed quantitative regulation in TVWF is unsustainable and unnecessary at EU level as 
the media sector moves to digital switchover. Recent speeches from Commissioner Reding 
indicate that the EU Commission has taken on board the need to allow Member States the 
possibility of introducing more flexibility in quantitative advertising, should their market 
situation so demand. Indeed, the Commission has displayed an impressive grasp of the issues in 
driving policy towards digital switchover, and of the need for the media and communications 
sector to play a full role in helping deliver the EU’s relaunched Lisbon agenda of jobs and 
growth4.  
 
However the Issue Paper fails to convey the same sense of the challenges and opportunities of the 
digital era, in particular in leaving in place detailed rules on duration of advertising and even on 
its insertion in some content genres. The Issue Paper fails to consider whether continuing this 
discrimination against television, uniquely among all media, is at all sensible in a legal 
instrument which binds all European states, regardless of the state of their market, for the 
foreseeable future. Many, perhaps most, European markets will be entirely digital in the lifetime 
of the proposed new directive. But if the Issue Paper is followed, these States will enter the 
digital era bound by outdated rules. The consequences of over-regulating the television sector – 
even if there is some increased flexibility - will be felt for many years to come. If the media 
sector is to meet the European Commission’s understandable concern that eight of the ten largest 
global content companies are non-European, then more encouragement will be necessary for the 
revenue side of our businesses.  
 
The EU Commission is on record as stating that policy interventions in the media sector must be 
the minimum necessary, and must be implemented as close as possible to the operator. Yet these 
helpful principles do not appear to have been given proper consideration here. To pick one 
example, the Issue Paper states that “one option for the new directive would be to consider that 
the hourly limit […] is still useful”. In response – although by no means all broadcasters believe 
there is commercial benefit in increased minutage - we would like to ask what evidence the 
Commission has as to the usefulness of a limit (i.e., is it the minimum necessary?) and why it is 
felt necessary to have a single maximum hourly limit imposed on all broadcasters, whether 
analogue, digital, free to air or pay, across the whole of the EU (i.e., is it enforced as closely as 
possible to the operator?).   
 

Detailed Comments 
 

Interpretative Communication of April 2004 
 

The Issue Paper makes few references to this recent document. We would like to ask whether the 
Commission intends to make appropriate cross-references, maybe through a Recital, to the 
Interpretative Communication in the final text. Given that this Communication was adopted after 

                                                 
4 See i2010 Communication, June 2005  



full consultation with Member States and NRAs, we feel it could be helpful to make such a 
reference.  

 
“Audiovisual Commercial Communication” 

 
Responsible media owners will not find it impossible to comply with the common qualitative 
rules in TVWF, even if extended to other platforms. European broadcasters have never 
questioned the need for rules to protect human dignity, public health and minors, and we do not 
wish to do so now.  
 

Public Health Considerations 
 

The Issue Paper comments that “private broadcasters […] believe that audiovisual commercial 
communications on demand require less consumer protection”. Although it is true as a general 
statement that on-demand services should be less rigorously regulated than free-to-air, we are not 
sure that this view can be translated to genuine consumer protection requirements. Certainly as 
far as public health is concerned, we do not advocate any loosening of, e.g., Articles 13 and 15 of 
TVWF for non-linear services.  
 
Nor do we recall a “broad consensus” in favour of maintaining Article 14 on prescription 
medicines. Our recollection of a constructive exchange in Focus Group 2 is rather that there was 
considerable interest in exploring with other stakeholders – notably, patients’ representatives – 
whether interactive and on-demand technology, and the ability to restrict content to certain user 
groups meant there were alternative ways of reconciling patients’ right to information with 
Member States’ concerns about the impact of total deregulation.  
 
We remain happy to participate in any such discussion.  
 

Identification 
 
We do not have any objection to – indeed, we have advocated – the notion that commercial 
communications need to be clearly identified. Viewers have the right to know when someone is 
“selling” them something. This principle of identification is not only good policy, it is in fact in 
broadcasters’ interest if we are to retain the confidence of our viewers. This principle should also 
extend to cover product placement deals.  
 

Identification: Product Placement 
 

We will set out our views here in some detail, not because the Issue Paper is particularly radical, 
but because this subject tends to attract a disproportionate amount of debate.  
 
We understand the Interpretative Communication as confirming that product placement is not per 
se forbidden by the directive, but that most NRAs had rules in place to prevent “undue 
prominence” of a product placement deal on the storyline of a programme. Such rules would, we 
assume, remain in place even if the directive were amended to clarify the position under EU law.  
 



The Issue Paper suggests that explicit authorisation would be accompanied by the obligation to 
identify clearly the product placement deal at the beginning of the programme. This seems to be a 
sensible suggestion. If an independent NRA had been able to enforce such a rule, it could for 
example have avoided the recent events in Germany, where a publicly-funded broadcaster was 
found to have been accepting illegal, undeclared, commercial deals for product placement.  
 
As the Issue Paper says, consumer organisations have concerns about the impact of such a 
clarification on rules to protect public health. These concerns are entirely legitimate and we 
would be happy to discuss possible solutions with the EU and with consumer groups. Extending 
the public health principles on advertising and sponsorship – i.e., prohibiting tobacco and 
prescription medicines, and regulating the presentation of alcohol – could be a useful model, and 
would certainly have our full support.  
 
But beyond these public health issues, allowing product placement under condition of 
identification could make a useful contribution to the continuing sustainability of the audiovisual 
business. Regardless of whether or not this proves to be a substantial revenue stream, product 
placement is part of our strategic goal to provide the widest possible offering to advertisers (the 
‘360 degree franchise’, as it is sometimes known) and therefore convince them that they should, 
in an increasingly competitive market, continue spending their money on TV. The alternative is 
that funding migrates away from the broadcast media to outlets which do not re-invest in 
audiovisual content.  
 
As has been discussed before – not least in the context of the Interpretative Communication on 
New Advertising Techniques – it is common ground that broadcasting is going to need every 
euro available from commercial markets to fund programme production in future. Although there 
is always a degree of scare mongering about product placement, we hope that the Commission 
will be able to differentiate legitimate concerns about the preservation of editorial integrity (and 
of course genuine public health objectives) from the more emotive reactions. After all, US shows 
like 24 and Desperate Housewives have demonstrated, through their successful links with brands 
such as Ford and Sears, that that there is a place for sensible and well thought-through product 
placement in the commercial TV marketplace. Nor is there any evidence that European viewers 
are alienated by such links.  
 
European commercial broadcasters and our regulators have a strong record of pragmatic and 
responsible reaction to economic circumstances. Twenty years or so ago both TV sponsorship 
and advertiser-funded programming were virtually non-existent. And, exactly as with product 
placement today, many critics feared for the editorial integrity or the viewers’ experience as these 
new techniques were introduced. Yet both have benefited the viewer and the broadcast economy 
with their different contributions to the “virtuous circle”. There is no reason why techniques like 
product placement cannot do the same. 
 

Application of the Rules: Co/Self-Regulation 
 

The Issue Paper at point 6 differentiates between those calling for self-regulation and those 
supporting co-regulation backed up by the public authorities. Given that broadcasting is a 
licensed activity – and indeed that the whole system of mutual recognition is predicated on the 
notion of a license being granted by a national authority – we are not sure that there will be a 



huge difference in practical terms. Private broadcasters support a greater role for co/self-
regulation because we know that over-detailed regulation enshrined in an EU directive will 
hamper our ability to remain competitive in the digital era. The exact legal form this takes – the 
sanctions available to the licensing body, the role of consumers – will vary across time and 
between national markets. But we would caution against using ill-defined notions such as “civil 
society” in any legal text such as the forthcoming directive.  
 

Quantitative Rules on Television Advertising 
 

Commercial broadcasting revenues – whether advertising or subscription – are re-invested in 
content not otherwise available to the viewer, whether in free to air (e.g., original drama) or pay-
TV (e.g., a depth of live sport and news coverage unimaginable in the analogue era). 
Broadcasters have based our businesses on original content, rather than as pure distributors.  
 
The private broadcasting sector is therefore in a strong position to contribute to a content-driven, 
creative Information Society, a vision of the future which we share with the European 
Commission.  
 
The Issue Paper refers to the need for “a balance between the advertising revenue needs of some 
broadcasters on the one hand and the need to maintain programme quality on the other”. This is a 
misunderstanding of the economics of television production. Far from being in contradiction to 
programme quality, advertising revenue is, not for “some” but for almost all broadcasters (given 
the prevalence of dual financing for public broadcasters) an essential guarantor of programme 
quality. Investing in original programming is expensive; the DGA analysis reports that acquired 
programming is available at between 12 and 37% of the cost of original material. Like any other 
business, broadcasters need to refinance this investment, something which we have already 
explained is much more challenging in the digital age.  
 
The challenges of digital will of course arrive at different times in different Member States. This 
makes the current system of regulating by a single pan-European rule potentially all the more 
damaging.  
 

Duration of Advertising  
 

The Issue Paper does not address the point which has been repeatedly made by advertisers and 
broadcasters over the years: that the best judge of what constitutes “too much” advertising is 
neither a broadcaster nor a regulator, but the individual viewer. Broadcasters will be the only 
ones to suffer the consequences if we get this wrong – this is a risk we are prepared to take.  
 
But a more serious omission is the lack of acknowledgment that not all European media markets 
are comparable. Levels of advertiser demand fluctuate greatly, and in very different ways. 
Finland is an interesting example. The unusual characteristics of the Finnish market include the 
level of dominance of print as opposed to broadcast advertising: 71.2% as against 19%5 and also 
the seasonality of advertiser demand, which is heavily skewed towards autumn and winter 
(seasonal variations in television viewing are common across the EU but are higher in Nordic 
                                                 
5 TNS Gallup 2004 



climates than elsewhere). Competing media are of course able to react to increased advertising 
demand by printing more pages of advertisements. Broadcasters on the Finnish market report that 
the same flexibility would be useful to them. Other European broadcasters operating in different 
market structures would find this less useful. For example, Flextech in the UK recently reduced 
its advertising minutage as it was concerned about reduced effectiveness.  
 
Would not the most logical solution be that the Finnish NRA be given the right – NB, not the 
obligation – to experiment with different amounts of advertising? For markets where this is less 
of an issue, or where the pressures of digitisation are less immediate, then nothing would change. 
Our point is that a “one size fits all” rule is increasingly unworkable as European markets become 
more complex and, in some respects, more heterogeneous. A pan-European hourly limit makes 
little sense and does not allow for local NRAs and competition authorities to react to market 
demand, including consumer reaction and safeguards for fair competition in the advertising 
market.  
 
The Issue Paper suggests removing the present daily limit and leaving in place the hourly limit. In 
fact, the opposite approach might be a better way of meeting the demand in at last some national 
markets. This would allow a broadcaster, while respecting an overall limit on advertising (if this 
is really thought necessary) to schedule advertising minutes per hour on the model of, e.g., 
12:13:11 minutes per hour, rather than 12:12:12, if this was thought to be consumer-friendly, 
most appropriate for the programme schedule and for advertiser demand and – above all – was 
approved by the local NRA.  
 
The Issue Paper does not give any justification as to why EU-level legislation is thought 
necessary to prevent such an innovation.  
 

Insertion of Advertising 
 

The business models of all television operators will need to evolve rapidly in the years ahead, to 
respond to the new competitive environment. For free-to-air broadcasters, greater flexibility in 
scheduling advertising is essential if they are to remain attractive to advertisers. This is why, as 
the Issue Paper notes, there is a particularly high demand from broadcasters to introduce 
flexibility in insertion of advertising.  
 
The Paper goes on to note some concern on the part of consumers about such a move. In fact, 
removing the EU directive rules should be seen as a pro-viewer initiative, as breaks would be 
scheduled at the most appropriate point in a storyline, rather than at an arbitrary interval as at 
present.  
 
The effect of removing the current minutage restrictions would be that broadcasters would be 
allowed to find out whether consumers prefer fewer, long breaks or more frequent, short breaks. 
This is particularly the case if the rule on “isolated spots” were to be deleted (its retention would 
appear superfluous if the insertion rules in Article 11.4 were to be removed).  
 
Broadcasters’ working assumption is that viewers prefer the latter model – of more frequent, 
shorter breaks. For example, ProSieben has introduced an on-screen “advertising clock” which 
counts down the seconds until the programme restarts in its shorter breaks. If shorter breaks were 



to become the norm in other European markets, this may become an attractive innovation for 
other broadcasters as well.   
 
In the event that we are wrong, and consumers prefer long breaks, we would of course end up 
reverting to that model.  
 
Nor should we make the mistake of assuming that abolition of a rule at European level will result 
in immediate change. Unlike other media, private broadcasters are licensed by our NRAs and our 
market behaviour will continue to come under the scrutiny of sector-specific and competition 
regulators. Removing the restrictions at European level does not mean they would be removed by 
NRAs immediately, or for all players – to take an obvious example, there are legitimate public 
policy reasons why those public broadcasters who are active on the advertising market are 
allowed only limited access to commercial funding. Some advertising markets will need more 
flexibility than others, partly as a function of their digital take up. Advertising restrictions will in 
practice therefore be reviewed on a case-by-case basis and any decision taken at EU level to 
allow for the possibility of more flexibility will only be translated into national law if the NRA 
and competition authorities are satisfied that this is an appropriate step to take. 
 
The Paper also comments that “the print media fear that the general interest objectives pursued by 
the directive will be called into question”. In passing, this is by no means the position of all 
newspaper groups – nor indeed, was it raised at all by the print media in two days of public 
hearings on advertising in 2003. This view is nothing to do with the directive’s general interest 
objectives and everything to do with making television advertising inefficient in an attempt to 
force advertisers to support the print medium instead. This is of course an over-simplistic 
representation of complex, shifting advertising markets. In reality, the strategic threat faced by 
newspapers is not television (which they have had many years to get used to) but rather declining 
readership, cannibalisation by free newspapers, and losing advertising share to new media, above 
all the migration to the internet of classified advertising6.  
 
The Issue Paper contains both positive and negative signals for insertion of advertising in movies. 
It appears to take for granted that the current restrictive rules on breaks in cinema films should 
remain in place. The arguments for abolition – that they are not consumer-friendly, that there is 
no need to harmonise this level of operational detail at EU level, and that Member States can take 
appropriate measures if they see fit – apply to all genres. But discriminating against cinema films 
– which are in any case arguably a declining genre in free TV, given the attractiveness of earlier 
windows in the distribution chain - may have the unintended effect of discriminating against 
smaller operators. By definition, start-up channels may well be more reliant on cinema films than 
more established players who are better able to cover the costs of investing in original content.  
 
However, our concerns above would be greatly alleviated if, as we understand, the Issue Paper’s 
reference to “cinematographic works” means that only cinema films would be caught by this 
restriction and the broadcaster would be allowed more flexibility in the scheduling of breaks in 
TV movies. Given that the latter are produced specifically for television, and therefore have 
already factored in advertising breaks in the development of the storyline, this would be an 
entirely sensible move by the European Commission.  
                                                 
6 See, e.g., “Free for all threatens local newspapers”, mediaguardian.co.uk, 27 July 2005 



 
The debate on advertising and commercial communication should not be about whether or not it 
produces a short-term revenue boost for television. Rather, it is about ensuring the long-term 
competitiveness of the European media in the face of profound technological and market 
changes. The European Commission is on record as understanding this need7, and we hope that 
this forward-looking approach will eventually prevail over the conservativism of the Issue Paper.   
 

Association of Commercial Television 
Brussels 

2 September 2005 

 

                                                 
7 “Digital convergence requires policy convergence and a willingness to adapt regulatory frameworks where needed 
so they are consistent with the emerging digital economy” (i2010 Communication) 


