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Executive Summary  
 

Deutsche Telekom welcomes the European Commission’s aim to establish a legal 
framework for the media industry that is as modern and as flexible as possible. In 
particular, it greatly appreciates the Commission’s intention to set an example for the 
‘better regulation’ initiative by revising the Television Without Frontiers (TVWF) Directive.  

 
Before embarking upon considerations for regulation of a developing market, it will be 
necessary to provide concrete regulatory goals. In view of the promotion of the usage of 
cross-border content offers, it will in particular be necessary to assess the consequences, 
which should  not only include the economic impact of the planned changes but also the 
question of the necessity for regulation.  

 
The revision of the TVWF must not result in a transposition of tight broadcasting 
regulation to other audiovisual content offers and services. Such a step would not be 
conducive to effectively solving the regulatory issues resulting from the convergence 
trend. 
 
We favour Option 1, calling for a revision of the TVWF Directive, while limiting the scope 
to television broadcasters. Deutsche Telekom is convinced that it is sufficient to clarify 
the scope of the TVWF Directive by establishing a definition of broadcasting that takes 
into account technology changes. The two-tier approach that the Commission has 
proposed in Option 2 contains conceptual weaknesses and the risk of renewed legal 
uncertainty due to its imprecise differentiation of linear and non linear content services. 
Moreover, other than broadcasting services are already sufficiently covered by the e-
commerce directive. 

 
A revision of the legal framework should focus on reducing media regulation, establishing 
legal certainty and fostering an investment-friendly climate. This makes it necessary to 
create a clear definition of the scope to which the TVWF Directive will apply. A linear 
audiovisual service (the term proposed by the European Commission) offers a sound 
starting point but does, however, require a more detailed definition. Alongside the linear 
criteria that have been adopted by the EU Commission, the definition must also include 
the significance of influence and control options for users. In addition, ‘point to multipoint 
broadcast’ without special conditioning for the user or interaction with users should be 
included. That would allow a clear distinction to Information society services which are 
delivered on a point to point basis.  

 
The country of origin principle as the guiding principle of the TVWF Directive should be 
maintained. A departure from the country of origin principle would contradict the goal of 
the TVWF Directive: to strengthen the free movement of services and audiovisual 
products. Therefore, the Commission should clarify that the country of origin applies in 
case of programmes that are transmitted to another country via satellite or via another 
technical medium. 

 
In the case of quotas, unnecessary encumbrance and overregulation for market players 
must be avoided. The discussion about quota provisions, in particular the proposed 
catalogue requirements and investment quotas for non-linear services, impose 
unnecessary constraints on the entrepreneurial freedom of providers of new, digital 
entertainment offers. New and innovative services require freedom in programming 
allowing to offer services tailored to customers’ demand. Quotas can have a 



 

counterproductive effect on diversity in media services and would mean the end of new 
offers, such as those limited to U.S. cinema classics.  

 
In the field of advertising regulation, we agree with the Commission that, with the 
emergence of new advertising formats, deregulation is possible. The Commission should 
let itself be guided by the principle of ‘recognition’ without introducing new definitions that 
would make it more difficult to implement new advertising formats. Instead we should rely 
on existing industry self-regulatory mechanisms, which are more effective and flexible 
regarding present and future advertising formats. In this context, the suitability of 
advertising bans for legal products should be reviewed. 

 
The proposed provisions for the protection of minors illustrate the difficulties if the TVWF 
Directive would be extended to cover non linear services:  

• First, existing, effective self-regulatory instruments coupled with EU 
recommendations on the protection of minors are already in place which show 
that there is no need to further harmonize the protection of minors throughout the 
EU. Following the principle of subsidiarity any EU legislation should consider 
national regulation that covers national expectations and ethical/moral 
preferences.   

• Second, the proposed text is not in line with the current self regulatory approach 
of the Commission. 

 
The present national regulations on the right of reply render further regulation – in 
particular an extension of Article 23 of the TVWF Directive – unnecessary. 

 



 

 
Issue Paper: Cultural Diversity and the Promotion of European and Independent 
Audiovisual Production  
 
Issue Paper 3 discusses extending the quota regulations, in the form of catalogue 
requirements or even of investment quotas, to non-linear services. Deutsche Telekom 
considers these discussions as counterproductive.  
 
By embarking on its revision of the TVWF Directive, the European Commission has the 
chance to establish a legal framework which is prepared to meet the challenges of the digital 
world. Analog television regulations should be reevaluated. As a result outdated rules such 
as quotas should be abolished. It is incomprehensible why regulations aiming at cultural 
diversity should still be necessary in a digital world in which households sometimes receive 
over 300 TV programs via satellite. Furthermore there is no justification for extending them to 
non-linear services.  
 
These proposals would considerably jeopardize the objective of the European Commission 
to promote innovation in general and broadband technology in particular.   
 
I. Jeopardizing new markets 
 
An extension of the quota regulations is diametrically opposed to development and fast 
growth of new technologies and markets. New services have to open up new markets at high 
risk and without any financial or other support from the state. The investments in broadband 
infrastructure that the Commission wants to see can only be made on an entrepreneurial 
basis if a reliable legal framework is in place that allows providers to develop new and 
interesting offers for their customers. In addition providers must be given the possibility to 
react to the needs and wishes of their customers in a flexible way. Quota regulations are not 
compatible with these needs hence they place major constraints on investment. 
 
They also lead to disparity in the negotiations between market players. In the past, it was 
often difficult to buy rights for non-linear offers. If non-linear services achieve appreciable 
market success, these problems will multiply in line with the increase in demand for 
interesting content. Quotas could further disequilibrate this difficult market situation .  
 
Whether providers in a new market have additional costs imposed on them via investment 
quotas or have their entrepreneurial freedom restricted via catalogue regulations makes no 
difference. In both cases, capital which is urgently needed for market development is tied up 
in investments in works that cannot be sold in a profitable manner 
 
II. Restriction of broadcasters’ programming freedom 
 
Quota regulations represent a major restriction of broadcasters’ programming freedom, 
which is a fundamental right. Restrictions of fundamental rights are only admissible in 
exceptional cases if they are essential to protect legal interests that have higher precedence 
and if there are no milder means available. This is not the case for quotas. The study 
referred to by the Commission in the Issue Paper demonstrates the fact that European 
productions now account for an average of 2/3 of TV broadcasting time. There is no 
perceptible need for additional advancement or even an extension to cover new developing 
markets. 
 
Quota regulations force broadcasters to operate in areas where they would not otherwise 
choose to invest. Entrepreneurial decisions are replaced by regulatory provisions. Instead of 
designing a programme suitable to the needs of their customers, entrepreneurs have to 
comply with schematic requirements. In view of today’s digitalization, this is even less 
justifiable than it was in the past. In the future, programmes will continue to become more 



 

and more specialized and will target smaller audiences. In the case of non-linear services, for 
example, it would be conceivable to offer services that specialize, e.g. in U.S. children’s 
films. These special interest channels will make the often proclaimed media diversity reality. 
Quota regulations would mean the end of these offers and thus put constraints on an 
emerging market. Users’ wishes cannot be influenced by establishing rules. Developments in 
the area of television have shown that viewing habits in the individual Member States vary to 
such an extent that the mere transfer of programmes from other Member States seldom 
succeeds. Even in the case of a medium as diverse as the Internet, such an experiment 
would fail right from the start. 
 
Moreover, protection and promotion of diversity of opinion fall within the sole jurisdiction of 
the Member States. 
 
III. New technologies dispense with the need for regulation 
 
There is no need for further intervention. The only reason in favour of quota regulation would 
be to promote cultural diversity. However, due to the complete lack of barriers to entry, this 
goal has already been achieved for non-traditional linear services. The Internet is an ideal 
medium for creating cultural diversity for all users. It enables completely new formats for 
producers. Together producers can create exciting new marketing formats that allow them to 
open new revenue sources. The music industry has shown how successful such offers can 
be.  
 
Quota regulations in this area would simply lead to redistribution of the business risk. It is not 
acceptable that European producers would be able to shift the business risk for success or 
failure of a single production to other content providers. On no account can compulsory 
measures on providers of non-linear services be justified. In most cases, pluralism is inherent 
in non-linear offers. Furthermore quotas would not work for commercial services where 
customers can choose what content they view and when they view it.  
 
IV. More effective measures to support European producers  
 
The political goal, namely to promote the production and distribution of European films and 
independent productions  can be achieved far more effectively – and without interference in 
programming autonomy and providers’ decision-making authority –via national and European 
public film funding (Media 2007). The German government plans to foster venture capital 
funds for the German and European film industries. The fund known as the 
BayerischeFilmFernsehFonds has successfully and without bureaucracy provided this kind of 
funding since 2000. A comparison with the U.S. market makes it very clear that marketing is 
the most important criterion for the success and perception of films.  
 
Measures such as these funds are a political signal as required by the European 
Commission. Political signals can only be issued by States and the European Union e.g. 
through public film funding, not by private companies. Regulatory intervention cannot be 
justified by the demand for a political signal. 
 
In summary, we believe market development itself is the key to promote cultural diversity and 
increasing distribution of European programmes.  


