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Statement of the Position of ARD and ZDF on the Topic Paper for the Liverpool Conference on 
Audio-visual Policy 
 
“Cultural Diversity and Promotion of European and Independent audiovisual Productions” 
 
1. Regarding Scope of Application 
 

ARD and ZDF agree with the Commission that a tightening of the minimum quotas 
provided in Articles 4 and 5 of the  TVWF Directive is not required, nor do ARD and ZDF 
see any need to apply the quota provisions to non-linear services. 

 
The existing quota specifications have always been met, and as verified by the six memos concerning 
the application of the quota provisions which have been issued, generally been more than exceeded by 
ARD and ZDF. This is not a result of the legal obligation imposed by the quotas, but is a consequence 
of the special programming obligations laid on public service radio and television networks. 
 
The Commission correctly determines that competitive disadvantages may very well arise for television 
producers, especially with respect to online services and telecommunications providers, from the fact 
that the latter, in general and also with respect to non-linear services, operate in an environment which 
is not as tightly regulated. It is questionable what consequences should follow from this. It would be 
worth considering both a deregulation with respect to the existing quotas and, for example, the 
catalogue obligation proposed by the Commission; however, the content of such a catalogue would 
need to be specified in greater detail. 
  
It also seems necessary to discuss whether and how the quota regulations will be applied to digital 
bouquets in the future. Last, but no least, one could also consider determining compliance with the 
quota regulations by the bouquet rather than by individual programmes, which would keep the 
expenditures for the regular quota surveys at a reasonable level.   
 
2. Regarding Monitoring of the Application 
 
ARD and ZDF agree that significant bureaucratic expenditures are required for the quota surveys in 
what are now 25 member countries with a continuously increasing number of television channels. 
 

ARD and ZDF therefore regard a replacement of the reporting obligation in a two-year 
rhythm by ex post monitoring on a test sample basis to be thoroughly worthy of 
consideration. 

 
However, there then arises the question as to who could be given the authority for this monitoring.  
 

ARD and ZDF believe that, even in the case of the test sample model, it must remain in the 
authority of the member countries to ensure that there is compliance with the quota 
regulations. 

 
As the systematic monitoring of compliance with the quota regulations functions in Germany, ARD and 
ZDF see no reason to consider possible sanctions and to regulate supervisory measures in the 
proposed “Guidelines for the Supervision of the Execution of Art. 4 and 5”. 
 
3. Regarding the Promotion of Productions and Sale of European Co-productions 
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The quotas for European productions pursuant to Art. 4 of the directive should not 
differentiate in greater detail between national and other European works.  

 
While it may appear desirable to further the circulation of European works, an additional quota for non-
national European works does not represent a reasonable instrument for the achievement of this 
objective. The complexity of the definition of European productions, which even today is problematic, 
would be made unreasonably difficult to handle.  
 
A quota for European non-national works would have to be viewed as an inappropriate intervention in 
the programming sovereignty of the radio and television companies. Moreover, the reasons for the 
inability to market national productions in other European countries which occurs from time to time 
cannot be eliminated by the use of compulsory measures. The causes are often found in the product 
itself, which may meet with a lack of acceptance in other European countries due to the selection of the 
material or its realization, or in the licence fees which may in comparison be excessive. 
 
Besides, the sales of the ZDF production “Derrick” or the ARD production “Tatort” document 
impressively that there is no need for this kind of regulatory instruction. The channels 3sat and ARTE, 
which are co-directed by ARD and ZDF, regularly broadcast European works of non-national origin. 
Conversely, examples such as the English production “FIZ” or BBC documentaries stand for the 
successful broadcast of non-national European works on German public-law channels.  
 
The promotion of European cinematic co-productions can, in comparison, be achieved only by means of 
the film promotion. ARD and ZDF undertake significant efforts in this area. The media programme also 
offers an effective instrument for the promotion of this type of production. 
 
ARD and ZDF can basically agree to the proposed greater weight for the broadcast of non-national 
European works within the existing quotas for European works. Of course—as has already been noted 
by the EU Commission—the conformity of this type of weighting with the prohibition of discrimination 
provided in Art. 12 EU Treaty would have to be ensured.  
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4. Regarding the Term Independent Producers 
 

ARD and ZDF do not believe it would be meaningful to redefine the term independent 
producer in such a way that the criterion of ownership of (secondary) rights and/or the 
independence from distribution platforms would acquire a different value from what it has 
now. 

 
Producers today are being increasingly integrated in vertically structured media groups. One prominent 
example is the recently announced takeover of Pro7SAT1 Media AG by Axel-Springer AG. This means 
that the promotion of independent producers will ultimately fall to these media groups. This is true of 
both the retention of secondary rights and of a return of the rights after the lapse of a certain time 
period: these rights could be “shifted around” at will within the media group. The benefit associated with 
the promotion measures therefore does not strengthen the position of the independent producers 
themselves, but rather promotes the concentration development in the media industry to the detriment 
of the competition.  
 
Independent television companies would find it increasingly difficult to acquire attractive audio-visual 
content at all. The situation is made even more critical by the fact that audio-visual products have been 
subject to immense price increases in the last few years. The inflation rate specific to radio and 
television is more than twice as high as the general inflation rate! But the rates of increase for 
production costs of a 60-minute or 90-minute television production are yet again significantly higher. A 
(further) temporal reduction for the conveyance of television exploitation rights would lead to another 
strong price surge which cannot be absorbed and which would have counterproductive effects on the 
use of productions from independent producers.  
 
Furthermore, a change in the distribution of rights does not take into account that certain productions 
have been able to develop into “brands” only through the radio and television companies and their 
programming. In addition, it must be pointed out that rights of repetition to a production do not represent 
secondary rights. Frequently a substantial viewer rating cannot be achieved until after a number of 
repeat showings on today’s increasingly segmented television landscape. 
 
ARD and ZDF also point out that it cannot be seen why a strengthening of diversity, of content 
independence or even the quality of independent productions should result from a criterion of the lack of 
a bond under company law with a distribution platform. Commercial promotion tied to a change in the 
distribution of rights cannot be the original intent and purpose of the quota regulations.  
 
With this in mind, ARD and ZDF speak in favour of retaining the system in which producer and radio and 
television company come to an agreement concerning the distribution of the financial burdens and risks 
as well as rights within the framework of contractual freedom (“rights follow the risk”, as correctly noted 
by the Commission). Whenever radio and television companies commission productions which they 
finance in full, they must have a comprehensive opportunity to acquire the rights. Even today, some 
commissioned producers, despite full financing, participate in earnings from sales abroad, pay TV 
exploitation, cinema exploitation, DVD exploitation, etc. However, these are agreements which must 
remain in the province of contract autonomy between radio and television companies and producers. 
The extent to which a producer sells the rights is a business decision for which the producer alone is 
responsible. In actual practice, there is a great diversity of contractual forms for fully or partially financed 
commissioned productions, co-productions and film purchases which follow widely varying rules.  
 
ARD and ZDF also point out that even today there are areas—such as film promotion—in which the 
television broadcast rights are regularly returned to the producers: television companies and producers 
regularly conclude exploitation agreements according to German film promotion law which provide for a 
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return of the television broadcast rights after a period of five years. Other exploitation rights or 
secondary rights such as for cinema, foreign and DVD exploitation regularly remain the property of the 
commissioned producers who are being promoted. Independent producers who make productions 
recognized by the film promotion profit from this regulation. 
 
If the strengthening of the independence from distribution platforms and the retention of rights is 
expected to make the marketing of unused rights easier and better, ARD and ZDF believe that this 
assumption is false: on the contrary, licensing must take the approach of a “one-stop shop” for a 
reasonable exploitation of media content and effective distribution. The assumption that broadcasters do 
not adequately make use of the rights that have been conveyed to them is also wrong. ARD and ZDF 
certainly distribute these rights on other territorial markets, whereby the producers participate in the 
earnings.  
 
The reference to a deconcentration of sports rights is also misleading: even without considering all of 
the other differences between sports broadcasts in comparison with film productions, the concept of the 
independent producer does not even exist in the area of sports. 
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