
 

Issue Paper 3: Cultural Diversity and Promotion of European and Independent 
Audiovisual Production

 

Executive Summary 

The David Graham Report confirms that it is viewer demand, rather than regulation, which drives 
commercial broadcasters to reinvest high levels of advertising and subscription revenues in 
original content. However, political reality may dictate that the current TVWF quota regime 
remains in place. If this is to be the case, then it is essential that the current regime, with its 
important safeguards, remains intact in its entirety. We welcome the Issue Paper’s apparent 
rejection of some damaging proposals to introduce yet more detailed regulation in this area.  

Efforts to encourage international co-production would be worthy of further discussion. The 
structure of television is changing so rapidly that many of the factors which have held back co-
production, such as the ability of free to air commercial broadcasters to fully fund programming, 
may no longer hold true in the future. But the specificities of smaller European markets, 
including many Member States who joined the EU in 2004, need to be given equal attention to 
the more familiar issues in larger European markets.  

We do not share the Issue Paper’s analysis of the need for further intervention in the independent 
production sector. This debate too often overlooks the specificities of different European markets 
and the Issue Paper appears to accept at face value assertions which are increasingly outdated, 
notably on secondary rights. There would be significant unintended consequences to any further 
regulatory intervention here, which may undermine the emerging commercial incentives for 
producers to invest in content.  

 

Our view on EU-level quotas is well-known, and we see little benefit in repeating our thoughts at 
length. As the Issue Paper says, private broadcasters consider these quotas “to be a 
disproportionate restriction of broadcasters’ scheduling freedom”. (In passing, this is also the 
view of many of our public competitors). While we do retain this “in principle” view, we 
question the added value of Articles 4 and 5 in TVWF more from our experience that other 
factors are far more significant in commissioning decisions1. As the David Graham analysis for 
the Commission showed2, determining factors in commissioning programmes are (1) audience 

                                                 
1 for an example of how viewer demand drives broadcasters to invest in original production, see interview with 
Dejan Jocic, MD of ProSieben, Financial Times Deutschland, 18 July 2005 
2 at pp 159-160 and 172 

http://www.europa.eu.int/comm/avpolicy/revision-tvwf2005/ispa_cultdiv_en.pdf
http://www.europa.eu.int/comm/avpolicy/revision-tvwf2005/ispa_cultdiv_en.pdf


taste/advertiser demand3, (2) the extent to which the programmes fit with the channel brand and 
editorial policy, (3) the size of the programme budget and (4) competitive advantage. Regulatory 
requirements are ranked sixth (fifth if audience taste and advertiser demand are assumed to be 
interchangeable) and we can assume that many commissioning editors’ responses to the DGA 
questions would have focussed not on Article 4 TVWF but rather on the stricter regulatory 
requirements in place in many Member States.  

DGA’s analysis of the commissioning process confirms our view that EU-level quotas are not, in 
the words of the Commission’s own test for policy intervention, “the minimum necessary” to 
secure a given policy goal, as European consumer demand will in any case ensure a high level of 
original content on screen, assuming of course that this is affordable (the advertising market must 
sustain such a level of investment) and practicable (many newer channels will not be based on a 
conventional “commissioned programming” model, and the quotas – strangely, in our view –
exclude investment in the important genres of news and sports programming).  

However, political considerations mean that the Issue Paper’s comment that “Articles 4 and 5 
appear still to be valid in substance” may be the default option in the revision of TVWF. If this is 
so, then the text must remain exactly as it is, with the important safeguards that the rules are only 
applied where practicable and by appropriate means. We are pleased to note that the Commission 
does not appear to have taken up some of the more damaging suggestions for tightening the quota 
regime as discussed in the Focus Group on 26 May. The proposal to restrict programmes 
qualifying for the quota to dramas and documentary programmes only was one such example.  

Turning to the specific points raised in Issue Paper 3, the Paper is accurate in recording our view 
that extension to new content services of Articles 4 and 5 “would be premature at this stage”. As 
we comment in our response to Issue Paper 1 on the Scope of the directive, there are issues of 
competition and technological neutrality here, especially if highly-regulated broadcasters are 
confronted with less-regulated, but better-resourced competitors.  

The solution proposed by the Issue Paper of a “clause de rendez-vous” (sunrise clause) may be 
worth exploring, not just in this area but in other parts of the directive. However, if sunrise 
clauses are to be considered, then so should sunset clauses. Perhaps the only point on which 
advocates and opponents of programme quotas can agree is that such measures should be 
temporary, to kick-start viewers’ demand for original programming. Once this demand is 
satisfied (and regardless of whether or not one believes that quotas have played any role in this 
process), then the broadcaster will provide original content as part of a virtuous circle, in which 
higher advertising and subscription revenues are re-invested in new commissions for original, 
domestic content. As and when European markets reach this stage, so transmission quotas may 
well become redundant (or not “the minimum necessary”, to quote the EU criteria for regulatory 
intervention) and can be phased out without any risk of the viewer seeing fewer domestic 
programmes as a result. We recall that the idea of phasing-out quotas over a defined period was 
floated in the process which led to the 1997 revision, and suggest that subsequent market 
developments have made this a more realistic approach this time around.  

Issue 2: Monitoring the Application of Articles 4&5 in the Member States 
                                                 
3 listed separately in the DGA analysis, but very similar in practice  



The Issue Paper puts forward a range of options for how to monitor the quota provisions. We are 
pleased to note that the Paper at page 4 describes the current system as a heavy administrative 
burden for broadcasters, Member States and the European Commission. Every euro which a 
broadcaster is obliged to spend on administrative compliance is a euro not available to the 
programming budget. It follows from our general view on the utility of the EU quotas that we 
would oppose any scheme which increases the already significant administrative burden on 
broadcasters (not to mention regulators and EU officials) in implementing the existing rules.  

We would also strongly object to the notion that national statistical reports, compiled by 
independent regulators in good faith and involving broadcasters in onerous reporting burdens, 
should then be subject to preview by producers’ bodies. This will only lead to yet more 
bureaucracy, cross-checking of data and categorisation of programmes. But there is also an 
important point of principle. The content of a broadcaster’s schedule is a matter for the 
broadcaster to decide, subject to scrutiny only from the independent regulatory bodies who grant 
our licences and, for TVWF purposes, from the EU Commission and the Contact Committee. It 
would be inappropriate to allow third parties to “preview” independent regulators’ data on the 
content of our schedules.  

Issue 3: Encouraging the Production & Distribution of European Co-productions 

The Issue Paper’s analysis that the EU content industry is characterised by a series of national 
markets with little growth in non-domestic programming is consistent with our own experiences. 
There will be vested interests whose reaction to this is to call for further quotas, or for 
broadcasters to be deprived of the rights to programmes they have financed. Neither measure will 
work as a tool to change viewer demand.  

It is a paradoxical feature of the larger European programming markets that the content which is 
most attractive to viewers is sometimes precisely the most difficult to export. Since the late 
1980s, many successful European programmes have differentiated themselves from US 
competition precisely by introducing elements of local humour, history, location etc. This 
approach to programme-making is different from, e.g., the big telenovelas producers such as 
Globo or Televisa who successfully aim to produce long-running shows whose broad  storylines 
can be easily understood by a global audience.  

We make this point not to make a value judgment as between the approaches, merely to comment 
that some successful European programmes may not be ideal for transfrontier distribution. 
However, it is at least theoretically possible that there will be increased interest from broadcasters 
for non-national European content if the mass audience of free to air commercial television – the 
business model which has in many countries underpinned the ‘virtuous circle’ – continues to 
fragment as a result of market changes. Although we believe that the structure of the market will 
continue to limit the appeal of co-productions and the development of a “European” audience, we 
would be happy to enter into discussions on this point so long as the objectives are realistic. The 
evolving market may also cause a rethink away from a policy based exclusively on co-
productions to a mechanism which takes into account the booming trade in format sales. This is 



an area where at least the larger European markets can be competitive, with the UK taking 45% 
of the international TV format market, according to one survey4.   

We are pleased to note that the Commission appears in footnote 7 to the Issue Paper to reject the 
notion of a weighted sub-quota of non-national works. We set out our comments on this proposal 
in detail in our July 2003 response and will not repeat our views again here.  

Our final comment on the “non-national European work” question is that more work needs to be 
done to understand the markets of many of the new EU Member States. Many of these markets 
are small, linguistically specific and do not generate the levels of advertising revenue possible in 
larger, more mature markets. In these circumstances, it is surely arguable that the main policy 
challenge for regulators is to ensure that there is a meaningful level of programming made in the 
local language. This may mean that non-national European programming is seen not as 
something to be encouraged, but rather as a threat to a fragile domestic industry.  

Issue 4: Concept of the “Independent Producer” 

Few commercial broadcasters have the large, vertically-integrated production interests of our 
publicly-funded competitors. Even those who do have significant in-house production still need a 
plurality of independent and in-house programming (as well as, in some markets, the ability to 
source programming from rival broadcasters’ production units) if they are to continue refreshing 
our schedules. Independent producers have been responsible for much of the innovation which is 
necessary if our sector is to remain competitive, including a leading role in the development of 
entire new genres such as reality TV. 
 
But we have difficulty in understanding the logic in this section of the Issue Paper. The 
Commission is apparently concerned that “higher revenues in the independent production sector 
have not translated into higher earnings”. But independent producers, like commercial 
broadcasters, are businesses and need to be run, and regulated as such. There will be a variety of 
reasons for apparently declining levels of profitability in the production (or, indeed, the 
broadcasting) sector. For independents, this includes the cost of hiring key talent from the 
broadcasting sector.  Indeed, a drop in profitability is only to be expected given what must be a 
significant increase in the number of hours commissioned from independents5. Independents are 
taking a larger slice of an increasing pie, and will in some cases become volume producers rather 
than niche operators, which would normally result in lower profitability per commission. 
 
In particular, we do not share the analysis in the Issue Paper on the need for a uniform application 
of Article 5, or for any intervention on the secondary rights market.  
 
A uniform application of Article 5 would only make sense if broadcasting and production 
markets were similar across the EU. But our markets are heterogeneous, with significant 
variations between large/small markets, between widely/lesser-spoken languages, etc. It is 

                                                 
4 Work by Television Research Partnership, quoted by UK government in DCMS Press Release of 30 May 2005 
5 DGA does not appear to have done this analysis, but their data of an increase from 16.2% to 20.2% between 1993 
and 2002 will represent a much greater increase in absolute numbers of hours commissioned, given the increase in 
broadcasting channels across that period.  



significant that where there has been intervention to favour independent producers, this has been 
driven by national competition authorities rather than by broadcasting regulators. National 
authorities have been able to take into account the peculiarities of these diverse broadcasting 
systems. So the UK regime, so often discussed in European fora, is the product of remedies 
resulting from a specific competition enquiry in the early 1990s into a unique commissioning 
structure. It is also often overlooked that the UK regime is for public service broadcasters only6.  
 
The current reference in Recital 31 is not particularly helpful, as it lacks any definition of 
secondary rights. But attempting to make this definition more detailed, or more binding, would 
run into the same problem: that European broadcasting and production markets are very different. 
The definition of secondary rights, and the value of those rights, is likely to vary from one market 
to the next. Would merchandising be included? Or domestic repeats? Or overseas rights? 
Obviously the overseas rights for, say, an Irish independent production which can benefit from 
the global market for English-language content are likely to be far more valuable than those for a 
programme made in Estonian.  
 
The Issue Paper refers to “sleeping” rights which might be marketed more effectively by 
producers than by broadcasters. Apparently this “could become vital in the development of new 
distribution platforms”. But there is no explanation as to why any commercial broadcaster, 
obliged as we are to seek the best possible returns for our shareholders, would fail to exploit 
secondary rights to the fullest extent possible. To take one example, ITV in the UK has recently 
launched ITV3, a channel whose schedules consist largely of secondary rights to dramas 
commissioned for the main ITV1 channel. ITV has also fully exploited overseas markets, with 
the detective series Prime Suspect being sold in 122 territories worldwide. This is convincing 
evidence that there is no such thing as “sleeping rights” and we assume the EU Commission will 
not base policy on unproven assumptions.  
 
Nor does the comparison with unbundling of sports rights stand up. If an independent producer 
were to be in the position of a sports rightsholder, of marketing an established product to the 
highest bidder, then the producer would be at liberty to structure the rights deal as they wished, 
subject to competition law. But producers typically will require a broadcaster to finance the 
production of the programme. If a producer wishes to seek finance, e.g., 50% from a primary 
broadcaster, 20% from a secondary broadcaster, 20% from a new media platform and 10% from 
overseas sales, then the appropriate rights can be unbundled.  
 
Expropriating rights from broadcasters would run directly counter to the European Commission’s 
stated political objective7 that European content companies need to have a bigger presence in the 
global marketplace. But a strong in-house production sector is by no means a barrier to a global 

                                                 
6 There are many interesting points in the UK approach which are not taken into account in the Commission’s Issue 
Paper. For example, OFCOM’s Review of the Television Sector from May 2005 asks “what would the television 
production sector look like without intervention, and is it possible to define the circumstances that might lead to the 
withdrawal or relaxation of intervention”. This is a question which the European Commission also needs to address, 
both with regard to independent production and to the quota of European programmes.  
7 See Commissioner Reding speech of 31 August 2005, “The Media and Globalisation” 



presence. The biggest content producers in the US and Japan – HBO and NHK – each source 
around 90% of their original content in-house. 8  
 
There would also be unintended consequences to such an intervention. As the Commission will 
be aware, there is significant capital investment (and indeed human talent) currently flowing into 
the UK independent production sector. This influx of capital has been partly predicated on the 
notion that producers will be able to grow their business internationally, i.e., a UK independent 
would be able to use some of that investment to enter into a co-production agreement with, say, a 
German broadcaster. Given that pressures on revenues are making it harder for broadcasters to 
cash-flow productions, such an approach could be increasingly common in the future. The 
producer could argue that, in exchange for 40% of funding, he was entitled to 40% of the rights. 
But if the EU were to intervene and force the broadcaster to hand these rights to the producer on a 
plate, then there is no incentive for the producer to put up any money. So the co-production 
would not be made. But the assumptions underpinning the original intervention to allow the 
independent producer to raise capital would also be questioned: if not for investment in the 
business, what is the money being raised for?  

Given the complexities of the commissioning market and the downside risk of negative 
unintended consequences, we would urge the Commission to take a very sceptical view of 
interest groups who claim that intervention in this area can somehow solve all the challenges of 
the European media industry. In particular, European policy is being designed for 25 – soon to be 
27 – very diverse markets and should not be based solely on experience in one or two Member 
States.   

Association of Commercial Television 
Brussels 

2 September 2005 
 

                                                 
8 For the risks of hollowing-out of in-house production, with negative consequences for programme diversity and for 
training of producers, see the report by the Work Foundation for the BBC, “The Tipping Point”, July 2005 


