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Introduction 
THUS plc is a leading provider of Internet, data and telecoms services in the United Kingdom. 
Our Internet services are principally offered under the ‘Demon’ brand both in the UK and the 
Netherlands.  
 
THUS welcomes the opportunity to respond to the Commission’s consultation documents 
regarding audiovisual content covered by the Television Without Frontiers Directive (“the 
Directive”). Specifically: 
 

• Rules applicable to Audiovisual Content Services  
 

• Rights to Information and Short Extracts  
 

• Cultural Diversity and Promotion of European and Independent Audiovisual Production  
 

• Commercial Communications  
 

• Protection of Minors and Human Dignity, Right of Reply  
 

• Media Pluralism 
 
We understand the Commission to be considering extending the Directive to include Internet 
audiovisual content and to split the content covered by the Directive into linear and non-linear 
content, where non-linear content will be that content provided on demand rather than via a 
schedule (“linear”). 
 
Audiovisual Content Online 
On the Internet, audiovisual content is presented in many guises: 
 

• Content provided by existing traditional broadcasters like the BBC or Channel 4 in the UK. 
• Content provided by other commercial organisations, like video on demand (NTL) or AOL. 
• Content provided by private individuals on their websites hosted by Internet Service 

Providers (ISPs) and other web hosting companies. 
 
THUS appreciates that there is a need to be concerned about online content particularly with a 
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view to controlling content which is not appropriate for children and does not have such rigid 
control. But we fail to see how extending the Directive to include audiovisual content online will 
serve any purpose other than to create regulatory burden and loss of growth and revenue for 
hosting providers. 
 
We can see that it is necessary to address the issue of convergence where audiovisual content 
which would normally appear on television is available via other means and via alternative 
methods of delivery, but it is not clear from the issue papers whether the intention is to regulate 
just those traditional broadcasters who are now choosing to offer their content via the Internet or 
whether the intention is to address all audiovisual content online. 
 
The issue papers suggest that the intention is to regulate all commercial content, but goes no 
further in defining what will be considered commercial. For example, will the private individuals 
who provide audiovisual content on their own personal websites and benefit from “click through” 
profits or affiliation programmes with online stores like Amazon be considered as commercial 
operations? 
 
The current regulatory approach to the Internet is one of self regulation as set out by the E-
Commerce Directive1. The key area is the limitation of liability for intermediaries and it is essential 
that these rules are not displaced by the plans for the Directive. 
 
The light approach the E-Commerce Directive provides means that intermediaries like web 
hosting companies accept the role they have to play in dealing with unlawful (criminal or civil) 
material that is available online. It has enabled the establishment of hotlines like that of the 
Internet Watch Foundation in the UK for dealing with illegal images of children as well as the 
development of Internet tools aimed at protecting the vulnerable and preventing access to 
offensive (but legal) content. The E-Commerce Directive has fostered an environment in which 
unlawful material is removed from servers once the hosting provider has “actual knowledge” of 
the infringement. 
 
Extending the Directive to include Internet audiovisual content will confuse the boundaries 
between content which is unlawful and content which is lawful but not acceptable. It will mean that 
hosting providers will have to make more decisions about content hosted on their servers which 
they have no editorial control over. 
 
Unlike traditional broadcasters who can choose what programmes they broadcast and at what 
time, a web hosting provider has no direct control. Although the hosting provider may enforce its 
own ethics via acceptable use policies (AUPs) or terms of service, extending the Directive will 
mean that the hosting provider will have to take down material which may not be in breach of the 
law or its AUPs but is in breach of the terms set out for broadcasting audiovisual content. 
 
This in itself will be regulatory nightmare for the hosting provider who will not only have to make 
decisions about whether content is or is not suitable, but will have to consider the impact it will 
have on their business either taking the material down and losing customers, or not taking it down 
and facing the implied liability. 
 

                                                      
1 Directive 2000/31/EC 
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Furthermore, in some areas like that of right of reply it is difficult to see how the regulations can 
be enforced on the Internet. Will it be left to the hosting provider to make sure its customer follows 
the regulations? What if the content provider cannot be contacted or is unwilling to comply? 
 
Notice and takedown, enforcement of the regulations and their applicability to Internet audiovisual 
content are all issues that hosting providers will need to consider carefully, and if applied without 
full consideration of the implications could lead to a lack of European content as web hosting 
companies move their operations to countries with less regulation or content providers move their 
websites outside the EU where the chances of takedown are minimised. 
 
In addition, it is difficult to see how increasing the regulatory burden on hosting and content 
providers will meet the i2010 criteria of providing “economic and legal certainty”. If it is not careful 
the regulations will stifle new services and lead to the displacement of European audiovisual 
content. This cannot be the intention of the Commission. 
 
Regulating Internet Content 
If the Commission believes the correct way forward is to regulate audiovisual content online then 
it is imperative that the unintended impact it will have on hosting providers is taken into 
consideration. 
 
Although the E-Commerce Directive will provide the necessary limitation for liability for 
transmission (“mere conduit”) and hosting, by enforcing regulations against content providers 
there will still be an implied liability for the hosting providers who will have to make sure they 
enforce the provisions of the Directive against their customers if they are put on notice of 
infringing content. 
 
THUS therefore urges the commission to consider the implications of extending the Directive so 
that the responsibility for online content falls to the content providers and not the hosting 
providers. This will mean that for Internet content it will need to be made clear that a hosting 
provider will not be held at all responsible for infringing content and that all liability will lie with the 
content provider. 
 
The only alternative to this will be to put in place a clear regime for notice and takedown which will 
enable the hosting providers to deal with complaints following strict rules set out by the 
commission. This will provide the protection that the hosting providers will need from liability 
whilst upholding the objectives of the Directive. 
 
Making hosting providers liable for online audiovisual content, or even removing that liability and 
making content providers accountable for their content, will not stop content providers moving to 
less regulated areas of the world. This will impact hosting providers and the economy of Europe. 
 
Alternative Methods of Controlling Content 
Hosting providers should not be held responsible for online content. Content providers should be 
able to provide legal content on the Internet. 
 
The best way to protect the vulnerable from unsuitable material is to use and develop existing 
tools that are available for Internet users: filtering software, content labelling and education and 
awareness. 
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If Internet users are made aware of the issues their children may face or the types of content that 
are available online that they may not wish to view, they can take control of their own Internet 
experience. Those that require filtering for their computers can be made aware of the tools 
available or indeed Internet services which provide a safer environment. 
 
This education and awareness can be achieved in a number of ways. In the UK initiatives from 
the government, children’s charities and even industry have meant greater awareness amongst 
children and their parents of the dangers online, whilst continuing to advocate the advantages of 
Internet access in schools and at home. Further UK initiatives are looking at ways of setting 
standards and kite marks for filtering software, to further inform parents on what to look for and 
the benefits it will bring. 
 
Summary 
THUS does not believe it is the Commission’s intention to regulate every producer of Internet 
audiovisual content. However, it is not clear from the issue papers that this really is the case. 
There is some implication by limiting the regulation to commercial content, but this is not clear 
enough and not so obviously regulated. 
 
If the intention is to regulate all audiovisual content then it is essential to limit the burden on 
hosting providers and not to drive content providers outside Europe. Hosting provider’s liability 
should be minimised as much as possible, preferably to the point that the regulations only apply 
to the content providers with no implied liability for the hosting intermediary. 
 
If this is not possible, then a formal notice and takedown regime is essential to ensure that the 
liability of hosting providers is strictly limited and that it is clear to content providers what is 
expected of them. 
  
 


