
Comments to the Issues Paper by the National Radio and Television Commission 
 
Rules applicable to Audiovisual Content Service 
 
With regards to the form of regulation two main concepts were raised. According to the first, 
the present regulation would be changed with more flexible advertising rules, and the 
definitions would be modified in order to cover all the services. According to the other idea, a 
framework like regulation would be enough, which would apply to all audiovisual content 
services. (The majority of the experts support this idea).  There would be basic sets of rules 
(obligations) which would apply to all audiovisual contents and there would be those that 
would apply only to the specific linear audiovisual services such as the traditional television, 
webcasting, near video-on-demand. These latter ones would be based on the present 
regulation, but in a less rigorous, more modern version. It is very important that regulation 
should be technologically neutral.  
 
In our opinion a neutral framework of rules would be appropriate, because in the long run it 
could guarantee the effectiveness and practicability. Up-to-dating the present rules carries the 
danger that in case of a new technological boom, we might be faced with the fact that the 
actual rules cannot be applied to certain services or occurrences. A lighter set of de-minimis 
rules could also secure the prevalence of the content service requirements. 
 
Another question is whether the scope of the new or revised Directive should apply to radio 
broadcasting. (Commercial radios are against this, while satellite broadcasters and other 
players are supportive.) 
 
Community regulation is rather asymmetric in the sense that it sets up a common set of rules 
with regards to television contents, yet it does not do this with respect to radio broadcasters. 
We do not see any obstacles in extending the scope of the Directive (or a new Directive) to 
radio broadcasting. 
 
Main rules, basic obligations  
 
During the revision of the Directive, there was consensus that there are certain obligations that 
should be included in the new/modified regulation to protect the following public interests: 

- Protection of minors and human dignity 
- Identification of commercial communication 
- Right of reply 
- Basic identification. 

 
The question of defining the notions of “pornography” or “gratuitous violence” on a European 
level has also been raised, which rests on the Member States at present.  
 
In our opinion, it is all important to establish a basic tier of common obligations, which would 
safeguard that community broadcasting is carried out along a similar set of de-minimis rules 
as regards quality and quantity. The protection of minors and human dignity is a vital social 
interest in all Member States. The limitations pertaining to the content and quantity of 
advertising have special importance as regards consumers’ protection and for the economy. 
The common regulation of these issues is inevitable.  
 



Hungary would welcome if Member States could find a consensus regarding the definition of 
“pornography” and “gratuitous violence” as this would provide ample help to proceed against 
broadcasters, which fall under the competence of another country. The right of reply and the 
right of remedies on a Community level might prove to be problematic as this issue might be 
regulated in a different manner in each Member State according to national characteristics. 
 
Jurisdiction       
 
One reason for the revision of the Directive is to make the issues relating to jurisdiction more 
effective and more useful. Member States agree that the present regulation does not provide 
perfect solution for the practical problems. Thus, another or more detailed regulation is 
necessary and its extension to non-linear services. 
 
The possible solutions are as follows: 
 

- The present system of criteria, such as the significant part of the workforce involved in 
the broadcasting activity, the place of editorial decision, should be defined more 
precisely. 

- In order to prevent the circumvention of the legal regulations, more effective 
regulations and perhaps the codification of the case law of the European Court of 
Justice and the extension of the notion of public interest (at present the serious harm to 
minors is the only criteria) and the examination whether it is enough or appropriate to 
examine the language of the broadcasting. 

 
In our opinion, it might be important to define the notion of “a significant part of the 
workforce involved in the pursuit of the television broadcasting activity” the “editorial 
decisions”. With more precise definitions, the cases that arise in practice in connection with 
jurisdiction might be decided more easily. We would also support the codification of the case 
law of the European Court of Justice, and in our opinion the extension of the definition of 
public interest – within certain limits – is also justified, as beyond the protection of minors 
other issues that are important for the protection of the society (public health, public morals, 
public security) might also arise. 
 
Revision of the procedures pertaining to the contents coming from outside the European 
Union. 
 
Member States shall ensure the broadcasts coming from a third country are in line with the 
Community regulations, if the broadcaster 
 

- uses a frequency granted by that Member State, 
- uses a satellite capacity appertaining to that Member State, 
- uses a satellite up-link situated in that Member State. 

 
As a result of the problems arising in practice, Member States agree with the proposal that as 
regards the subsidiary criteria, the rules pertaining to the place of the up-link should come 
before the use of a satellite capacity.  (In most cases broadcasters have a contractual 
relationship with the up-link providers). 
 



Beyond that, each Regulatory Authority and some experts suggested that the concept of 
technological development – including the multiplexes – should be included in the regulation. 
There was no consensus in this issue. 
 
We agree with the proposal to reverse the order of the subsidiary criteria, as in most cases the 
procedure against the disseminators prove to be the real problem. 
 
Provisions for non-linear audiovisual services 
 
When determining jurisdiction, the question arises whether it should be the place where 
editorial decisions concerning non-linear services are taken or the place where the content 
service provider is established. The provisions of the “E-commerce” Directive might be 
applied. In case the broadcaster is established outside the EU, the European Commission 
considers the registration system established by the VAT Directive as applicable. 
 
The debate on the revision of the Media Act has started recently in Hungary, which also deals 
with interpretation, insertion and monitoring of the services outside (beyond) broadcasting. 
There are different views whether these services are linked to broadcasting and on the 
responsibility of the broadcaster. It is certain that these services should be made suitable for 
identification and it should be secured that basic requirements pertaining to the contents of 
broadcasting (protection of minors, the respect of human dignity etc) should be enforceable 
and the rules of responsibility should be defined precisely.   
           
Right to information and right to short reporting 
 
As regards access to events of major importance, we think that provisions of Article 3a of the 
“Television without Frontiers” Directive are useful to society and we do not share the opinion 
the provisions undermine free competition. Of course, there might be interpretation problems  
in connection with the practical application of the provision, which can duly be eliminated.  
 
As regards the establishing the scope of events of major importance – where, how, on which 
level of regulation it should be carried out – we think that as a first step a list should be 
compiled with the consensus of the Member States, and which would serve informative 
purposes and could be extended upon certain considerations. 
 
The option drawn up in the Issues Paper in connection with the right to information i.e. to 
specify in the future directive the trans-frontier access to short report should be non-
discriminatory is an approvable solution. Likewise, the other option can also be approved to 
establish in the future directive a right of trans-frontier access to programme extracts for use 
in information programmes and to specify the applicable conditions.    
 
Cultural Diversity and the Promotion of European and Independent Audiovisual 
Production 
 
The inclusion of non-linear services into the scope of the regulation or the indication of this 
intention would presume a precise definition of these services. In case Articles 4 and 5 of the 
“Television without Frontiers” Directive (i.e. the provisions pertaining to European and 
Independent production) would also apply to non-linear services, this will have a serious 
bearing on the regulation of the Member States. In Hungary, the monitoring (supervision) of 
broadcasting (electronic media) and the supervision of telecommunication fall within the 



competence of different organizations. The inclusion of non-linear services into the scope of 
regulation, especially the intention that such services should also contribute to the promotion 
of European and Independent producers is to be supported by all means, yet this intention 
raises several questions to which the answers should be given on the Member States’ level. 
The supervision and monitoring of the observation of the requirements pertaining to non-
linear services requires a change of approach: the technology based monitoring, which applies 
only to broadcasting at present would be replaced by a content based, technologically neutral 
approach. 
 
As regards the enhancement of the effectiveness of the monitoring of the application of the 
provisions pertaining to European and Independent productions, it should be also examined 
how big burden the monitoring of the application of the provisions is for the Regulatory  
Authorities. A monitoring method should be found (such as the ex-post controls on a sample 
basis mentioned in the Issues Paper) which is reliable, but does not put an unduly big burden 
on the Regulatory Authority. 
 
With regards the production and distribution of European co-productions, we think that the 
production and distribution of European co-productions should be encouraged. Yet, we do not 
share the view that “national requirements in relation to production in indigenous languages 
may have acted as barrier to intra-Community trade”. In our opinion, the production and 
distribution of works in the indigenous language do not have any negative bearing on the 
production of co-productions, but the application of these provisions might lead to the 
strengthening of national producers, who then could take part in the making and distribution 
of co-productions. 
 
We also support the clarification of the concept of “independent producer” so that it would 
cover the ownership of the production company, the amount of programmes supplied to the 
same broadcaster and the ownership of secondary rights.  As regards the retention of the 
secondary rights by the producer, we think that a survey would be necessary to prove the 
positive effect of the introduction of such a requirement. 
 
Commercial Communication 
 
The need of a technologically neutral regulation or the indication of this purpose are present 
in all the Issues Papers, so here we would only like to indicate that the preparation of the 
modification of the Hungarian Act I of 1996 on radio and television broadcasting is already 
underway with the active participation of the National Radio and Television Commission. 
According to the Issues Paper the expert groups were in favour of defining the concept of 
“audiovisual commercial communication” and the establishment of qualitative rules 
applicable to all types of audiovisual commercial communications, but with application rules 
commensurate with each category of audiovisual content service. We are in favour of 
extending the provisions on the protection of human dignity (Article 12) and the protection of 
minors (Article 16) to all types of commercial communication, to linear and non-linear 
services as well. We are also in favour of applying the ban on advertising tobacco products 
and that the rules on the advertising. 
 
As regards product placement or the legitimate forms thereof, the National Radio and 
Television Commission established a position earlier stating that product placement can by no 
means be undue and exaggerated. An important point of distinguishing between the legitimate 



product placement and prohibited surreptitious advertising is the examination of the editorial 
influence i.e. finding out the extent of the broadcaster’s influence on a certain programme. 
 
In connection with product placement it is important to remark that the question arises with 
regards to regional and local broadcasters that the bigger (national) commercial television 
broadcasters might get extra income, which would transfer away advertising revenues not 
only from the printed press  but from smaller (regional and local) broadcasters, thus posing a 
threat to the market balance. This fact should be examined when discussing the legitimization 
of product placement. 
 
As regards the daily and hourly advertising limits, it might be considered whether it is 
necessary to maintain the daily advertising limits and only keeping the hourly advertising 
restrictions.  
 
In connection with the insertion of advertising, the National Radio and Television 
Commission established that the application of the new advertising techniques (split-screen, 
interactive and virtual advertising) can be approved in such a way that the integrity of the 
programmes would not be harmed. We think that this principle must be observed, should the 
rules be modified in the future.         
 
Protection of Minors and Human Dignity, Right of Reply 
 
The protection of minors and human dignity, its monitoring in broadcasting is one of the most 
important remits of the National Radio and Television Commission. 
 
In the history of the Hungarian audiovisual regulation, the first European harmonization was 
in 2002, which modified Act I of 1996 on radio and television broadcasting to a large extent. 
The transposed European directives and methods (classification and the system of signs) have 
become part of the Hungarian practice since 2003. Yet, according to the Hungarian legal 
regulations, these only apply to tradition television and radio broadcasting – subject to the age 
limits as defined by the Act – and only to linear contents. 
 
The Hungarian practice as regards the protection of minors, and the monitoring of non-linear 
contents (digital broadcasting, internet, mobile phone networks etc..) does not only raise legal 
but practical problems as well, as this field is not covered by the Media Act so it falls out of 
the scope of supervision, so  the Commission may only inform the co-authorities.  In 2005, 
only the basic public and private acts may provide guidance such as the Constitution, the 
Criminal Code, the Civil Code, the Advertising Act and the Act on the Protection of Children 
etc.  
 
In order to provide an overall regulation of the audiovisual services, more and more self-
regulatory organizations, which transpose European practices, try to follow the EU directives 
and transpose them into their legal practice. 
 
Of the legal regulations, the Film Act should be mentioned first which also transposed from 
the Media Act the categories pertaining to the protection of minors, thus the Act on Moving 
Pictures is in line with the European regulations and the Media Act. The self-regulatory 
initiatives are commendable, yet the establishment of a comprehensive system and a 
consultation has yet to be carried out. Thus, in the field of authoritative powers and self-
regulation a directive pertaining to audiovisual contents regardless of the means of 



dissemination and encompassing the principle of the protection of minors, which could then 
serve as the common denominator between authoritative control and self-regulation. 
 
 
Media Pluralism – What should be the European Union’s role? 
 
The Member States have clearly stated that in their opinion the safeguarding of media 
pluralism and the prevention of media concentrations fall within the competence of the 
Member States. Although the European Parliament – fearing that the application of the new 
technologies might lead to media concentration – called on the European Commission to 
make concrete steps, yet according to the Commission it is difficult to make a proposal for a 
common regulation. 
 
In our view, it is indeed difficult to establish a common regulation, even establishing de- 
minimis rules because of the differences in size, characteristics, composition of each market. 
A basic requirement stemming from the democratic system of the Member States is the 
diversity of the press and media, the widespread information provision to the citizens, the 
prevention of the creation of media monopolies. Regulation is also different in the Member 
States. The prevention of media concentration requires instruments, which adapt to the market 
characteristics of each Member State. Thus, the coordination thereof might seem to be rather 
clumsy. 
 
The change of technology poses new challenge for the Member States. Because of the 
technological advancement the limits among certain fields might be blurred, and monopolies 
might be established, which by concentrating different services (e.g. telecommunications, 
internet, television content etc..) in one hand might dominate the information market. The 
prevention of such concentration will have a special bearing on digital broadcasting and the 
establishing of the regulation pertaining to audiovisual services. 
 
     
 


	Right to information and right to short reporting

