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The issues consultation papers address a number of different topics and 
consider both the level and nature of regulation that might be appropriate to 
a revised Directive. Before considering the detail of the regulatory provisions 
that should apply going forward, the following two specific questions need to 
be addressed first: 
 
(i) What content will the regulation apply to? (i.e the scope of the 

Directive) 
(ii) Which Member States’ national rules will apply? (i.e the jurisdiction 

issue) 
 
Ireland believes that it would be helpful to the forthcoming discussion in 
Liverpool to specifically address the second of these two issues at this point.  
 
The Directive provides that, in the case of broadcasters under their 
jurisdiction, Member States may take stricter measures than those laid down 
in the Directive. This principle is in keeping with the fundamental principle of 
subsidiarity.  
 
It would be reasonable to conclude that the intent of this provision was that 
while there should be a common minimum set of rules that would apply to all 
broadcasting services in the EU that it should be open to each Member State 
to determine whether it wished to have more detailed rules for “its own” 
broadcasting services. The experience of the past decade in a significant 
number of Member States has shown that the provisions of the Directive have 
frustrated the achievement of this principle. 
 
The Commission has touched on this issue of “jurisdiction” in its consultation. 
The issues papers do not engage in any meaningful way, however, with the 
question that has been at the core of the discussion on jurisdiction – i.e. the 
question of targeted services. While the Issue Paper on rules applicable to 
audiovisual content services does refer to the statement on behalf of more 
than ten Member States at the Council meeting on 23 May 2005, it does not 
consider any possible solutions to the issues raised. 
 
It is very difficult to engage with the more detailed provisions of the Directive 
when such a fundamental issue as jurisdiction remains unresolved; the 
following practical example might help illustrate why this is the case.  
 



Ireland recently introduced a specific code on advertising directed at children. 
Ireland is of the view that it should be a matter for each Member State to 
decide whether to have such a code and that as long as this is the case then 
there is no need for regulation at an EU level in this area. At present 
approximately 25% of advertising watched by children in Ireland is not 
subject to the Irish codes and rules on children’s advertising even though 
these advertisements are only seen by children in Ireland.  
 
The percentage of “targeted advertising” is on the increase. In Ireland’s case 
it is fast approaching the point where regulation at an EU level might have a 
greater reach than national measures. This would seem to be a nonsense 
when one considers that the vast majority of such advertising would still only 
be watched by Irish audiences.  
 
Unless a sensible and satisfactory solution to the “jurisdiction” issue can be 
achieved then the principle of subsidiarity will be frustrated and many 
Members States will no longer have the possibility of having meaningful 
national measures. In such circumstances the only means left for Member 
States to seek to regulate what are in effect “national broadcasting services” 
would be through the revised Directive.  
 
Accordingly, Ireland once again emphasises the importance of engaging in a 
meaningful way with the real “jurisdiction” issue that clearly exists. 
Consideration of the detail of any possible revision of the Directive will always 
be influenced by the parameters governing such measures.  
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