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Issue Paper on Commercial Communication 

Following on the “Focus Group” consultations, the EU Commission has presented the results 
from its viewpoint and formulated conclusions in so-called “issue papers”.  A particularly 
important issue paper from the consumer standpoint relates to the area of advertising in 
audiovisual media (commercial communication).  

While on the whole, the present rules on advertising have been successful in striking a good 
balance between the legitimate interests of TV providers (financing themselves through 
advertising income) and those of users (to be protected against aggressive advertising 
practices, excessive advertising times etc.), access to high quality and independent (from 
influence) programming remains a maxim only on the surface. In the final analysis of the 
paper, part of the media and advertising sector is defending itself not only very strongly but 
also with visible success against the securing of these goals by regulatory means, and a 
revision of the directive based on the Commission proposals as presented would considerably 
lower the level of viewer and consumer protection accorded until now. Media and advertising 
interests clearly dominate from now on, significantly upsetting the balance between the 
interests of providers and viewers that the previous directive was concerned to recreate.   

BEUC strongly opposes any weakening of these rules in terms of quantity or quality. In some 
instances there is a clear need to tighten up rules, in particular in respect to advertising to 
children.  

SUMMARY 

Bringing the directive to a level of consumer protection appropriate to the present day 
needs to involve: 

 Surreptitious advertising in television, as well as product placement of an 
advertising nature must remain banned. The ban needs to be extended to other 
audiovisual media, in so far as TV services are offered there. 

 Advertising and editorial content must be kept clearly separate, regardless of the 
medium. 

 This distinction must be indicated on TV by optical or acoustic means throughout 
the entire advertising presentation (“Separation Rule”). 

 The indication of product placements with advertising character in TV 
programmes that the EU Commission is proposing is totally unrealistic. It can in 
no way serve to replace the separation rule. We strongly oppose the Commission’s 
proposal here.  

 No urgent need is seen to change or lift the existing limitations on TV advertising 
time and the length of TV advertising spots. The existing rules should therefore be 
maintained.  

 The inclusion of new advertising techniques (split screen etc.) in the time 
restrictions on advertising is necessary. 
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 The EU Directive provisions concerning human dignity and the protection of 
minors in the field of advertising and teleshopping must also apply to sponsors’ 
advertising messages.  

 Restriction on advertising of foods and drinks high in fat, sugar and salt to children 
in Article 16 of the TWF Directive, based on nutrition profiles. 

 It would appear to make sense to create – as far as is possible – a common set of 
qualitative rules for radio/TV and for on-demand services.  

 Obligatory age checking for online pay services, no direct exhortations to purchase 
directed at minors in advertising (removal of the limitation in Article 16…. 
“exploiting their inexperience or incredulity”), obligation for programme providers 
to present information on blocking and filter tools and a critical confrontation with 
new TV distribution practices (added value TV services, gambling and pay games 
of chance).  

DETAILED COMMENTS 

I – Rules Common to All Audiovisual Commercial Communications 

Issue 1: The concept of audiovisual commercial communications 

For many years now a growing "convergence" has been observable in the field of audiovisual 
media. The digitisation of radio with the increasing separation of content and programmes 
from technical transmission processes and from the various forms of reception equipment and 
a closer linkage of TV and interactive services (convergence) is increasingly blurring the 
traditional concept of television. With the continuous progress of technology, there is no end 
in sight to this development. We need to examine precisely in individual instances what it 
means in practice, in particular for media regulation. This applies in particular when we take 
into account the particular features of interactive media and their application in the printed 
press. 

We believe that it is necessary to create a single legal framework for audiovisual electronic 
media as far as this is possible.  Even so, on no account must this result in “lowest common 
denominator” rules, whereby for example absent or relatively less stringent rules for on-
demand services become the future yardstick for radio and TV. This is all the more important 
given the above-mentioned “linking” of traditional TV programme content with interactive 
on-demand services in the context of interactive advertising. 

What is unacceptable, however, is the EU Commission’s proposal that product placement be 
placed on the same footing as other advertising when it comes to redefining the concept of 
“audiovisual commercial communication”. This would have the effect of legalising, by 
definition, a form of advertising which has until now for good reasons been illicit. Given the 
misconception in the issue paper on the consumers’ standpoint, it should be expressly stated 
here that the European consumer organisations have never supported and will never support 
such a proposal. Rather they unambiguously reject it. 

For the same reason the Commission's proposal for a redefinition of the concept of 
"surreptitious advertising" is rejected. A form of advertising with such a high potential to 
mislead, and which visibly has in Germany led to extensive illegal practices in recent years, 
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may not be quasi-legalised, no matter how it is indicated at the beginning, during or at the end 
of a programme.  

Rather changes are needed to with respect to the criteria defining the “intentionality” of a 
(surreptitious) advertising presentation.  The corresponding definition in the existing TWF 
Directive links the existence of surreptitious advertising to an “intentional” mention or 
presentation of goods, services, names, trade marks or activities. In practice, however, it is 
difficult, if not impossible to prove “intentional” placing for advertising purposes.  For this 
reason the subjective determining criterion of “intentionality” needs to be dropped. For the 
confirmation of the existence of illicit surreptitious advertising it should be enough that the 
nature or form of the presentation leaves viewers unclear as to its real intention. 

Having said that, BEUC supports technologically neutral rules establishing a basic tier of 
qualitative rules applicable to all audiovisual commercial communications whether linear or 
non-linear. 

Issue 2 – Rules on human dignity and the protection of minors 

The TWF Directive's rules on human rights and protection of minors when presenting 
advertising and teleshopping should also be extended to include on-demand services. Such an 
extension of the scope of Article 22 (protection of minors) to non-linear services is 
appropriate. We thus welcome the Commission’s proposal to include sponsors’ advertising 
messages in the existing rules, in order to create a closed legal framework. 

The introduction of procedures for age-checks for non-linear services will become 
increasingly important. The directive ought to create binding standards here instead of 
referring to co- and self-regulation. Filter and blocking possibilities are useful control tools 
for parents and guardians. The Commission shows in its evaluation report on the Council 
recommendation concerning the protection of minors and human rights (98/560/EC; COM 
2001/106), that hardly any member states have required programme providers to inform their 
users about filter and rating systems. In any event the information it gave in this respect is 
now two years old. In order to achieve progress, the TWF Directive should require 
programme providers to inform viewers regularly on the most accessible control tools 
currently on the market.  

The definition of “children’s programmes” should be broad enough to take account of all 
programmes where a significant proportion of the audience are children, based on the 
acknowledged audience profile for the programme. Restrictions should not be limited to only 
those programmes whose stated target audience are children but also include programmes that 
are likely to be viewed by children. Based on surveys from our member organisations, we 
maintained that Article 16 on television advertising to children was not respected; that 
implementation measures alone were unlikely to achieve the aims of Article 16; and that the 
only appropriate response to the health issues arising from substantial amounts of advertising 
of unhealthy food to children was to prohibit such advertising (see also issue 3). 

The minimum protective standards in the new directive with respect to advertising addressed 
at children must urgently contain the following regulations: 

 No advertising breaks or split-screen advertising in programmes for children and 
young persons; 
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 Ban on the offering of paid services to children and young people, and no direct 
exhortations to purchase addressed at minors in advertising (removal of the 
limitation in Article 16 “…. exploiting their inexperience or incredulity”); 

 Ban on demanding personal data from children or young persons without the prior, 
express permission of parents or guardians; 

 Ban on personalised advertising addressed at children and young persons; 
 Possibility of general access control (PIN-codes, barriers, etc.) for paid ancillary 

services unsuited to certain age groups.   
 Ban on advertising to children unhealthy food (see below) 

Issue 3 – Rules relating to public health considerations (tobacco, alcohol, medicines + 
obesity) 

Back in the focus group consultations BEUC supported unified rules for advertising bans on 
tobacco and pharmaceuticals, regardless of the medium as the only way of providing more 
effective protection, in particular for children and young people who make regular and 
intensive use of these services. 

We welcome the fact that the ban on tobacco advertising and the limitations on alcohol 
advertising are to be extended to non-linear services as well. But in the case of prescription 
medicines and medical treatment, a distinction depending on whether the advertising is placed 
in linear or non-linear media is also unjustified. The advertising ban is intended generally to 
protect health, and cannot therefore be aimed solely at the consumers of traditional TV 
programmes (this must not, however, be allowed to affect “objective consumer information”, 
as is (necessarily) given for example in the context of offers by so-called internet pharmacies, 
in order to enable to customers to make sensible and safe purchase decisions).  

Despite the approach adopted by programme providers, “on demand” commercial 
communication calls for the same consumer protection. As a particularly suggestive form of 
advertising, product placement should also be rejected for the same reason. 

BEUC has also supported in the focus group on advertising and maintains that the revision of 
the Television without Frontiers Directive should urgently address the pressing health 
considerations of obesity and diet-related diseases and include in Article 16 a prohibition on 
TV advertising of unhealthy food and drinks to children. This would be in line with the 
Treaty’s Article 152 EC which aims at mainstreaming health into all EU policies. As part of a 
European-wide nutrition campaign, we are fighting for the introduction of a children's 
watershed for food advertising. In short, this means restrictions on the advertising of foods 
high in fat, sugar and salt during children's TV viewing times.  

We are worried that the Commission responsible seems to disregard respective consideration 
within the revision of the TWF Directive. BEUC recognises that the fight against obesity and 
the promotion of better diet and nutrition require action across a wide spectrum, involving 
many diverse factors and initiatives by many actors.  Although restrictions on food 
advertising to children will not on their own solve the EU's obesity crisis, they will strengthen 
and support other initiatives both on a national and European level. A number of Member 
States are starting to introduce national restrictions on TV advertising but these would only 
cover TV based in their home country. Therefore an EU wide initiative would ensure that 
national policies are not undermined by cable/satellite TV which originates from other EU 
Member States where restrictions may not be in place.  
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A study for the UK's Food Standards Agency (FSA)1 showed that food promotion is having 
an effect, particularly on children's preferences, purchase behaviour and consumption, and 
that this effect is independent of other factors and operates at both a brand and category level. 
Our UK member organization Which? has carried out research with parents2 that showed that: 

 78% of parents thought that TV ads were influential; 
 47% thought that they strongly influenced their children to want junk food;  
 70% thought that there should be no advertising of junk foods during children's 

TV viewing times. 

Restrictions should not just apply to programmes that are targeted to children but those that 
children actually watch.  For instance, in the UK there is data to show that children spend 
71% of their TV viewing time outside children's airtime.3  

We do – however - not support an approach that seeks to achieve a balance/quota system 
between advertisement for healthy and less healthy foods. This would undermine healthy 
eating choices and how would healthier foods be distinguishable to the public?  Plus there 
would be no incentive for manufacturers to reduce excessive fat, sugar and salt levels in foods 
to then ensure that their products can be advertised.  

To ensure that that obesity and diet-related diseases in Europe can be effectively tackled, we 
demand:  

 Restriction on advertising of foods and drinks high in fat, sugar and salt to children 
in Article 16 of the TWF Directive, based on nutrition profiles; 

 A definition of “children’s programmes” that is appropriate to ensure that 
advertising and sponsorship will not lead to an increase in exposure to commercial 
communications of unhealthy food and drinks, including brands, to children; 

 Restrictions on advertising of foods high in fat, sugar and salt during programmes 
that children actually watch and not limited to programmes targeted to children; 
and 

 A prohibition of product placement (see below). 

Issue 4 – Identification of commercial communications in general, including sponsored 
spots and Issue 5 – Identification of sponsored content in particular 

Whilst recognising the legitimate interest, in particular of private TV providers, to finance 
their programmes by means of advertising revenues, BEUC believes that unified legal rules 
are needed across the European Union, in order to effectively protect consumers from 
aggressive or unidentifiable advertising.   

Advertising of all kinds is increasingly penetrating consumers' everyday life, with TV viewers 
and other audiovisual media users facing an avalanche of advertising messages and sponsor 
indications. Increasingly, children and young people are being directly addressed as less 
critical target groups of advertising. Finally we have the advent of so-called special forms of 
advertising, of which we will mention only “spooled” and split-screen advertising. 

                                                      
1  Review of research on the effects of food promotion to children, Sept 2003, Prof. Gerard Hastings : 
 http://www.food.gov.uk/multimedia/pdfs/foodpromotiontochildren1.pdf 
2  Survey compiled for Which? magazine in August 2003. 
3  OFCOM. 
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Consumer freedom of choice is and remains a fundamental aspect of the common European 
internal market model. This model also includes the freedom of consumers to decide how 
much advertising they wish to view. This freedom of choice is only available, however, if 
advertising and editorial content are clearly distinguishable from one another. Advertising 
messages and programme content should never be so interwoven that viewers can avoid 
advertising only by not viewing the programme in question. BEUC fiercely rejects 
‘advertainment’. For this reason advertising must not be bound up with the programme itself 
in such a way that the consumer can retreat from advertising only by totally foregoing the 
programme content. For example, multiple-image displays, without any general overview, as 
frequently encountered on internet portals, would in no way meet the requirement of rigorous 
separation between advertising and editorial content. 

In the meantime companies and the advertising industry have recognised that the effect of 
“broad-based advertising” is limited and that this can be perceived as a disturbance by 
viewers. For this reason, evidently, greater efforts are being made to introduce advertising 
messages into programmes in the form of product placements.  We are already witnessing a 
surreptitious erosion of the separation rule. The temptation is great, not only in certain printed 
publications, to increase the effect of advertising messages by presenting them in the form of 
purportedly editorial content with a view to consciously misleading media users. 

It should be stated here that the consumer associations are not seeking to ban in programmes 
the common practice of making available free of charge requisites which are easily 
recognizable for viewers or present well-known brand articles.  Nor do we see this as illicit 
product placement, but as necessary staging. Even so, there must always be a provable 
objective justification for such a presentation or mention.  

It is precisely here that the recently unveiled illegal surreptitious advertising practices in 
German public television point to the fundamental problems attached to the Commission’s 
conclusions and proposals in the issue paper. The discovery of the violations, many of which 
have been going on for years, against prevailing (radio/TV) law and the critical judgement 
they have received from the public has plunged Germany’s licence-financed radio and TV 
industry in Germany into crisis. These cases make it clear how wrong the lifting of 
requirement for the separation of advertising and editorial content would be for the credibility 
of the media as a whole. The danger which we have already conjured up of the regular 
misleading of the public with regard to the supposedly objective justification of a product 
placement with advertising character would significantly increase. A separation rule is 
therefore a vital precondition for independent reporting, and a structural pillar of the 
democratic system. 

For us it is wrong to follow the representatives of business, the EU Commission and 
individual regulatory bodies in assessing the problem of advertising from purely economic 
viewpoints, as this fails to take account of the extensive effects on the media as a whole and 
on the independence of the press. BEUC believes that thought must also be given to the 
medium and long-term consequences that such a liberalisation policy in the field of TV would 
have on the development of audiovisual services, and in particular the printed media. This 
would very quickly make clear that it is precisely this independence that is ultimately at stake. 

Practices which are customary in the USA in this market area should not become the measure 
for a primarily economically oriented European media policy. The competitive disadvantage 
of European producers against the US film and media industry which the Commission is 
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berating could certainly be made good by other means and methods. In any event the editorial 
independence of TV programmes is just too important a structural element of a free media 
structure for European States and the European Union to be permitted to jeopardise it. 

The very intention of blurring the borderline between advertising and programme and to 
legalise until now banned surreptitious TV advertising “by the back door”, attacks the very 
credibility of the medium.  Anyone doing this inevitably opens the doors to increasing 
pressure on film writers and journalists to subjugate their “products” to commercial interests. 
Ultimately such pressure from the advertising industry could extend also to the print media 
and endanger the independence, not only of journalists and scriptwriters, but of the entire 
press.  

The Commission’s proposals for specifically identifying sponsoring or product placement 
before or after a broadcast are unrealistic. Experience tells that very few viewers watch a 
programme from start to finish, including the preliminary announcements and the credits. 
Zapping between channels is a very widespread form of consumer behaviour. In this way 
consumers are in constant danger of being misled about the fact that advertising is taking 
place within a programme. But also identification during the programme – for example by 
introducing a message window saying something like “The following report on the market for 
and advantages of health trips was made possible by the generous support of the German 
Health Association”, would in our view be unrealistic. For your average TV viewer it would 
hardly be clear. 

Moreover, the true extent to which even the proponents of the removal of the separation rule 
are aware of the resultant dangers for editorial independence are clear in the EU 
Commission’s proposed ban on product placements in broadcasts with religious content and 
in news and children's programmes (Art. 12 to 16). 

Nor would the Commission’s proposed ban on advertisers influencing programme content 
whilst at the same time relaxing the advertising rules either remove or defuse the problem of 
surreptitious advertising. In our view this ban would be scarcely practicable in real life. 
Rather, a situation must be created where the existing rules can be implemented more 
effectively. Not least the recently publicised violations in Germany make clear that the 
current separation rule needs to be implemented more rigorously, not abolished.  In addition 
to structural and organisational changes in radio and TV broadcasting organizations it is 
important to guarantee independent programme controls. The area of competence of existing 
control bodies should where necessary be extended, their financial clout strengthened, and a 
catalogue of effective sanctions put together. 

The EU Commission pleads to move away from banning product placement primarily on the 
grounds that this would make good the loss of income from traditional TV advertising and 
owing to increasing digitization and interactivity. But it is precisely this motivation that is 
questioned even by experts in the sector and by the representatives of commercial TV 
broadcasters. The shift of advertising money towards product placement is visibly reducing in 
the US, rather than increasing TV broadcasting station income. This is explained, according 
to a report in the Wall Street Journal, by the fact that the money paid for product placement 
often ends up in third party hands, for example agencies or producers. The newspaper quotes 
as an example the reality show “Rock Star: INXS” broadcast by CBS, where the equipment 
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was made available by audio system producer SLS, but the product placement money went to 
the show’s producer and not CBS.  Other TV stations see a similar development coming. 4 

Finally we should refer once again in this context to the danger presented by the oft-
mentioned digital video recorder (DVR) to the traditionally advertising block and advertising-
financed free-TV.  In a recent press communication by Pro7SAT1 we read that: “DVR’s slow 
spread and low use means that it is not an “advertising killer”, but is even opening up new 
business models to free-TV in the area of electronic direct marketing.5 

It is therefore in radio and TV producers' own interest to say no to the legalisation of product 
placement with an advertising character. Instead, enterprises, advertising industry and 
programme providers should, within the framework of the already extensive advertising 
legislation, be putting their weight behind maintaining a clear distinction between advertising 
and programme content. This is the only way of maintaining long-term media credibility.  

The advertising industry has long promoted and claimed credit of its support for the principle 
of separation of advertising from programme/editorial content. This principle of separation 
continues to be one of the key provisions in voluntary codes today.  Product placement and 
many other new forms of “integrated” marketing are in clear breach of the industry’s own 
code and represent an erosion of editorial independence.    

In sum, the requirements which have existed until now of identifying advertising and at the 
same time separating it from editorial content are the most elementary principles of media 
policy. They must in no event be jettisoned.  

Issue 6 – Application of the Rules 

The issue papers provide little clarity on the possible application of co- and self-regulation. 
The generally sensitive subjects regulated by the TWF Directive can be properly managed 
only by a legal framework of governance which also contains corresponding reporting and 
enforcement instruments.  Codes of conduct can only supplement, but not replace, the legal 
framework. To the extent that legally established principles are fleshed out by codes of 
behaviour in individual member states, care must be taken to ensure the mandatory 
involvement of consumer bodies. 

In Germany, for example, in the case of public broadcasting stations this regulated self-
control is undertaken by radio and TV councils representing a variety of interests, including 
consumer organizations. The regular functioning of these self-control bodies is supervised by 
an overarching state supervisory body. Even so, the fact that legal violations, either concealed 
or not followed up, have existed for many years, points to the insufficient control 
competences of these bodies. They need therefore to be supplemented by an independent 
programme and advertising control, their responsibility and composition extended, and their 
arsenal of sanctions made considerably sharper. 

 

                                                      
4  Wall Street Journal, 13.06.2005, quoted from http://www.pressetext.at/pte.mc?pte=050613009 
5  Press communication by SevenOneMedia, 15.06.2005. Quoted from:  
 http://www.sevenonemedia.de/unternehmen/presse/pm/index.php?pnr=17353 
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II – Quantitative Rules on Television Advertising 

Issue 1 – Hourly and daily advertising limits, Issue 2 – Hourly and daily limits applied on 
teleshoppings and Issue 3 - Insertion of Advertising 

A (large-scale) removal of the limitations on advertising breaks disregards the wishes of 
viewers without objective justification. Advertising breaks disturb concentration, impair the 
recording of the programme content, and are justifiably experienced as an unacceptable 
annoyance. A departure from the status quo is vehemently rejected from the consumer 
viewpoint. 

Advertising breaks are totally unacceptable in particular in children's programmes and 
children's films. Given the new technologies (e.g. split screen technology, interactive 
advertising), the current provisions must be tightened at all costs given the difficulty children 
have in distinguishing between programmes and advertising, no advertising breaks should 
occur in programmes dedicated to children.   

The proposal of maintaining the hourly limits but doing away with the daily limits neglects 
justified consumer interests. Almost five hours of advertising a day is sufficient space. It is 
essential that new advertising techniques (split screen, ancillary services) be included in the 
advertising time limit. Split-screen technology limits the distinction between programme and 
advertising. It has the effect of drastically limiting consumers’ freedom of choice as they are 
no longer able to escape from the advertising. Split-screen advertising should therefore not 
only be counted in as advertising time, but also with a factor greater than 100% (e.g. 60 
seconds of split-screen advertising counted as 80 seconds advertising time). In addition, 
certain programme formats (news, magazines, films, etc.) should be defined as split-screen 
free and in general must be kept totally free of new forms of advertising. 

However, a deletion of Article 11 (3) and (4) could be acceptable under the condition that 
there would be no advertisement in children programmes, strict separation would be 
maintained (see above), certain programmes be free of advertising and stricter national rules 
possible.   

Issue Paper on the Protection of Minors and Human Dignity – Right of 
Reply 

See above. 

Issue Paper on the Right to Information and Right to Short Reporting 

The right to short reporting should be strengthened, given the increasing problems of 
transmission rights and the related financial questions. Viewers' rights to information on 
important events should be ensured, apart from concrete transmission rights, by the possibility 
of short reporting. A harmonisation and extension of the right to short reporting should be 
aimed for. For this reason the inclusion of a right of cross-border access to programme 
extracts used in information broadcasts is meaningful. 
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Issue Paper on the Rules applicable to Audiovisual Content Services 

(See also Issue Paper on Commercial Communication; I – Rules Common to All Audiovisual 
Commercial Communications; Issue 1: The concept of audiovisual commercial 
communications) 

With the advancing digitisation of TV transmission, new service forms will come into being 
which will in turn present new legal challenges in terms of product offering, charging 
transparency and the protection of personal data and privacy. In any event it is essential to 
ensure that consumers enjoy a comparably high level of protection, regardless of the nature of 
the TV service (general/specialised channels, teleshopping, new types of advertising and 
distribution, interactive electronic ancillary services).  

The proposal for a legal framework encompassing all electronic media and the proposed 
definitions of terms are welcomed. The idea of subjecting traditional (linear) TV services to 
more incisive rules than non-linear TV is fundamentally feasible.  Even so, not all 
facilitations suggested for non-linear services are appropriate. Qualitative advertising rules 
(e.g. limits on medicines advertising) follow general health policy goals and must logically 
apply equally to all TV services.  

The proposal for an identification of commercial content in all possible forms of advertising 
and a masthead requirement for linear and non-linear TV services is urgently needed and 
expressly supported.  Consumers need to be able to recognize the service provider at all times, 
also with a future electronic programme guide.  Links and split screen could lead to a 
confusing multiplicity of offerings which will make it difficult for the consumer to establish 
who is responsible for the content on his screen at a particular time. 

For the purpose of clarification and to facilitate the application of law, these duties need to be 
spelled out again, individually and in detail, in the TWF Directive. 

 For traditional TV advertising spots the existing requirement (recognisability and 
separation of editorial content) should apply unchanged.   

 For other forms of advertising these two requirements should also be fulfilled, and 
in addition by analogy also the conditions of Article 6 of the E-commerce 
Directive (person on whose behalf the advertising is placed, recognisability of 
sales-promoting content, easily accessible conditions of participation for games of 
chance, etc.) If commercial communication is also a “service of the information 
society” within the meaning of the E-Commerce Directive (e.g. on-line 
advertising), then the general information requirements of Article 5 should be 
maintained (name, geographic address, other contact data etc.). 

 The masthead requirement for audiovisual services containing non-commercial, 
editorial content should take its direction from Article 5 of the E-Commerce 
Directive. 

Compliance should be ensured by means of sanctions. 

The country of origin principle affects the legislation of individual member states by choice 
of location. This has also been recognized in a recent statement made by the Council of the 
European Union on 13 May 2005. The possibility of circumvention of stricter rules in some 
Member States – for example as the protection of minors is concerned - by choice of location 
needs to be addressed.  
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Issue Paper on the Media Pluralism – What should be the European 
Union’s role? 

BEUC is of the opinion that increasing transnational media concentration of recent years 
needs to be addressed in this context. Existing EU legislation offers the opportunity to address 
the question of media pluralism by interpreting and applying existing rules to this area.   

For example, within the context of the universal services directive it could be possible, for 
example, to ensure that Member States are able to impose reasonable transmission obligations 
on companies marketing electronic communication networks used for the public broadcasting 
of radio and TV services. We see here the particular problem of digitization opening up new 
potential for discrimination and blocking of access. Special functionalities such as set-top 
boxes, conditional access (CA) systems, electronic program guides (EPGs) etc are particularly 
susceptible to this, in particular where network operators or the software or set-top box 
producers have their own advertising interests to pursue. 

The possibility ought also to be created to impose must-carry obligations also on new forms 
of distribution (e.g. portals in the mobile area). In the cases of enterprises with considerable 
market power it should be possible to impose requirements concerning application 
programming interfaces (APIs) and EPGs, as the way an EPG is configured can determine 
whether users are aware at all of the existence of certain services and offerings.  

Issue Paper on the Cultural Diversity and the Promotion of European and 
Independent Audiovisual Production 

The promotion of European content and in particular the production of independent producers 
is to be welcomed. The status quo should be retained. 

The extension of these measures to non-linear services does, however, throw up a host of 
questions. Whilst a portion of European content in these services is certainly desirable, a 
binding establishment of how much seems premature. A “review clause” allowing such 
obligations to be imposed on these services at a later date seems to us the most practical 
solution.  

END 


