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TELENOR COMMENTS TO ISSUES PAPER FOR THE LIVERPOOL AUDIOVISUAL 
CONFERENCE - RULES APPLICABLE TO AUDIOVISUAL CONTENT SERVICES 
 
Telenor ASA is the largest provider of telecommunications services in Norway, and has substantial 
international operations. Telenor provides a broad range of services over a variety of infrastructures, 
including fixed, mobile, satellite, cable and broadband/IP. The Telenor group has subsidiaries in 
several EU/EEA countries, such as Denmark, Sweden, Finland, Austria, United Kingdom, the 
Slovak republic and Hungary. Telenor distributes and transmits Audiovisual Content Services via 
all of the above said infrastructures. In addition Telenor acquires rights to content to be utilised as 
Audiovisual Content Services. Telenor is also a provider of satellite uplink, encryption and other 
services related to its distribution and transmission services. 
 
Please find below Telenor’s views on the Issues Paper for the Liverpool Audiovisual Conference 
(Rules applicable to the Audiovisual Content Services) (the “Issues Paper”). The comments and 
observations are presented in the same chronology as set out in the Issues Paper.  
 
Please do not hesitate to contact us for more information on our comments. 

Executive summary 
Material competence:  
� Telenor is in principle in favour of technology neutral regulations.  
� In respect of non-linear Audiovisual Content Services Telenor finds, however, that it is 

neither necessary nor appropriate to extend the Directive. Such extension would probably not 
be effective; it would lead to legal uncertainty and the effects on the markets should be 
analysed further before imposing new regulations.  

� The existing exceptions from the freedom of reception principle should not be expanded. 
Member States should rather agree on common principles and definitions in order to ensure 
that forum shopping is not encouraged.  

� Parental control systems should be granted a legal position as relevant means to protect 
minors.  

 
Territorial competence:  
� The country of origin principle is important for the freedom of reception principle to be 

maintained 
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� Telenor supports codification of the existing case law.  
� Language should not be a criterion which is decisive for determining the jurisdiction of a 

service 
� The priority of the subsidiary criteria in article 2 should be rearranged as follows; uplink, 

frequency, capacity 
 

Material competence 

Audiovisual Content Services 
 
In principle Telenor could support the comprehensive approach to the revision of the TVWF 
Directive (“Directive”) since such approach takes the convergence into due consideration in the best 
manner, compared to the “revision” approach. Similar services should be regulated in a similar way. 
However, as set out below, we do not find it obvious that non-linear services have sufficient 
similarity to linear services and should be subject to the same regulation.  

Self regulation 
The present realities surrounding the content industry in Europe must be taken into consideration 
when undertaking the review conducted at present. Telenor has operations in EU/EEA countries 
characterized by comprehensive and strict regulation on audiovisual content over electronic 
networks on all platforms. In addition Telenor has implemented a wide set of self-regulatory 
measures to protect minors against possibly harmful audiovisual content. This includes filters 
against child pornography available via mobile phones and the Internet and parent control for TV 
programmes. In addition new television sets provides the possibility to conduct parent control 
through simple use of the remote control.  

Non-linear services 
Based on the present market situation we believe that the proposal to extend the application of the 
Directive to non-linear services is neither necessary nor appropriate to achieve an adequate level of 
protection of minors in Europe. The level of protection offered by European content providers is 
already high. The challenges rather arise from audiovisual content offered by non-European content 
providers – challenges not properly addressed by the suggestions in the Issues Paper.  
 
We rather believe that an extension of the provisions of the Directive on TV without Frontiers to 
non-linear services would create legal uncertainties and unnecessary burdens for the audiovisual 
industry, not least for smaller content providers. This will be particularly threatening for a content 
industry in an early phase of development of new services for platforms like mobile/3G and 
Internet. Even non-linear broadcasted services are still at an early stage and it is too early to 
conclude that the Directive is suited to regulate these services. New regulation should avoid 
increasing the regulatory gap between EEA countries and other regions, and rather aim at creating a 
level playing field between European and non-European content providers. 
 
We would like to underline that user control is a key element. The regulation of linear services is to 
some extent based on the fact that they are not significantly user controlled. In respect of non-linear 
services this element is material. This means for instance that protection of minors is materially 
easier to conduct for non-linear services.  
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We are also concerned that the extension of the Directive to information society services would 
weaken the legal certainty regarding limitations of liability for network operators established in the 
E-Commerce Directive. The regulations set forth in the E-Commerce directive, particularly in 
article 12 through 14 (limitations of liability), should remain in full force and effect in respect of 
non-linear Audiovisual Content Services, provided of course, that the further relevant criteria set 
out therein are fulfilled. 
 
When considering whether non-linear services should be included in the TVWF, and deciding what 
kind of provisions that should regulate non-linear services, it is as important as the considerations 
concerning convergence and content -, platform – and technology neutrality, to analyse whether 
non-linear services are or will be defined as the same market as the linear services. Furthermore, if 
the conclusion, for instance regarding non-linear services distributed to mobile handsets versus 
broadcasted linear services, is that the services are not substitutable, and not likely to compete in the 
same market, this should be reflected in the provisions aiming to regulate non-linear services. The 
result should then be regulation similar to the regulation in the E-commerce Directive, and not the 
adoption of further demands and restrictions for content providers delivering non-linear services. 
 
When it comes to other suggestions in the thematic paper, we would like to address the following:  

Definitions 
The definition of “audiovisual content services” is in line with a sensible approach to the issues at 
hand. However, it is, from a legal and practical perspective, of utmost importance that the definition 
is implemented equally in all Member States.  
 
It is necessary to ensure that linear and non-linear audiovisual content services are defined clearly in 
order to exclude possible grey areas between the two kinds of services. At present it seems that 
web-casting is the area where the regulations are not precise enough to provide the necessary 
clarity. All linear services should be subject to equal regulation. Web-casting fulfils all relevant 
criteria of a linear broadcasted service.   

Basic rules 
Telenor fully supports the issues set out in the list of public policy objectives.  

Protection of minors 
The Issues Paper sets out that there are no European standards in respect of public decency allowing 
a definition of “pornography” or “gratuitous violence” at a European level. It concludes that such 
definitions should be left with the Member States.  
 
Based on our experiences from the cable-TV and satellite distribution markets the fact that 
“pornography” or “gratuitous violence” is not defined on a European level constitutes a problem, 
both in respect of transmission and distribution. We consider the differences in the regulations in 
Member/EEA States in this respect as a problem for the country of origin regulations.  
 
An example of the problems this might pose is the recent amendment of the Norwegian 
Broadcasting Act. Previously, the Norwegian Mass Media Authorities could prohibit Cable-TV 
redistribution of channels containing content of pornographic nature or content in contradiction with 
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the Directive art. 22, provided that a certain procedure set out in the Act was followed. 
1
 The Mass 

Media Authority has used these regulations to prohibit the redistribution of certain Canal+ 
programmes in Norway due to its pornographic content in 2003.  
The new § 4-5, second paragraph sets out that the Mass Media Authorities can prohibit not only 
redistribution as such, but also “sale, lease or marketing of devices or services that has as its 
material purpose to provide access to TV-channels or programmes as set out in first paragraph litra 
b.) or c.) (i.e. pornography/gross violence) ”  
 
The new and existing regulations shall be applicable to all broadcasting networks. Moreover, the 
legislator applies a theory stating that the distributor somehow manages or controls the content of a 
TV channel or a programme, since a distribution agreement is in place. Besides the fact that this is 
not correct, unless the channel is known to broadcast pornographic material, it should also mean 
that the distributor in the country of reception would need to gain editorial control of some kind. 
Finally, in theory the regulation could be interpreted to mean that parabolic antennas, smart cards or 
decoders may be prohibited. At the same time the objectives of the new legislation sets out that the 
intention is to ensure control over TV channels transmitted broadcast from a country outside the 
European community area, and that only devices or services whose purpose specifically is to grant 
access to illegal services are comprised by the Act.  
 
It should be noted that the recent Norwegian legislation in principle is intended to comprise web-
casting, even though it obviously is not possible to stop distribution via the Internet, a conclusion 
drawn by the legislator itself. Moreover, the new legislation will not comprise import of the said 
devices from other Member States, i.e. the legislation only applies to Norwegian entities, and this 
grants, for instance Swedish companies, a competitive advantage in respect of granting access in 
Norway to audiovisual content from the Member States. 
  
The above outline of recent changes in Norwegian law illustrates some of the practical problems 
that the Directive art. 22 leads to and may lead to in the future. We find it appropriate to point out 
that new regulation should not lead to regulations similar to the recent Norwegian legislation, since 
such legislation may have an impact on the competition as well as the freedom of reception. Such 
legislation does not enhance the intention to protect the minors. It moves the “problem”, if one 
could call it that, to the Member States with the most lenient legislation and may harm businesses 
elsewhere. We urge the Commission to apply regulations that prevent material differences in local 
legislation in respect of Audiovisual Content Services, such as that being applied in Norway today. 
A common European definition of “pornography” and “gratuitous violence” would be one answer 
to this challenge. 

                                                 
1
 Broadcasting Act § 4-5 cfr. sub-legislation to such Act § 4-5.  
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Parental control –linear services 

We would like to suggest the European Commission to consider whether sufficient technical 
parental control should be seen as an appropriate measure to be applied to services that are 
considered as in breach of article 22. Today, the only means available to the authorities in respect of 
linear services being in breach of local legislation/article 22 is that the transmission/redistribution is 
terminated.  

We urge the Commission to consider the fact that such technology could be used as a positive tool 
in all or some cases. This may be useful, especially in respect of services that are transmitted via 
satellite to a multitude of countries. We acknowledge that in some cases, where the content 
comprised by the service is illegal in the relevant country, parental control may not be considered as 
sufficient. However, in the event where it is the time of transmission that is the actual problem such 
means is both more proportionate and more positive than terminating the transmission to the 
relevant country.  

Rights of reply 
We support the conclusions of the Issues Paper. 

Basic identification/masthead requirements 
We support the conclusions of the Issues Paper. 
 
In respect of the definitions used for discussion purposes in the process so far, we would like to 
express our support of the principle of editorial responsibility as the key factor when deciding 
which entity that should be considered as responsible for the content of a service. The alternative 
criterion, the organisation of the content, is in our opinion less suited for the purpose, since it is 
unclear and not based on a term that is used and practised in most Member States.  

Territorial competence 
The country of origin principle is in our opinion crucial in order for the internal market to function 
properly in respect of Audiovisual Content Services. As pointed out above under section 1.2.1, if 
the possibility for Member States to implement exceptions in local legislation becomes too wide, 
then the CoO principle will become excavated and the freedom of reception illusory.  

Provisions with respect to linear audiovisual services 

Determination of jurisdiction and circumvention measures against broadcasters in case of 
evading legislation 
We would like to point out that this issue could be solved through a greater extent of uniform 
legislation in  Member States. The foundation of the issue is the fact that some jurisdictions have a 
“better” regulatory climate than others. Hence, if there were fewer differences the issue could 
disappear as such. 
 
If changes are to be made in respect of the application of the country of origin principle, they need 
to be proportionate to the magnitude of the actual problem. It is our opinion that the country of 
origin principle does not create major problems at present. 
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We assume that the actual issue at hand does not concern localised versions of international TV-
channels, i.e. localised text, dubbing or localised programming from a vast library of programmes, 
such as Disney Channel Scandinavia or Eurosport Nordic (“Local Versions”). Accordingly we 
assume that the issue raised under section 2.1.1 concerns TV-channels produced for a target 
audience localised in a country different than that of the editor where the main purpose is to escape 
the legislation of the country in which the target audience is located (“Local Channels”).  
 
It is important that these two situations are treated differently in order to uphold the Country of 
Origin principle. The Local Versions are not a violation of the intentions behind the Directive. 
Normally such TV-channels are targeted at a wide audience in a multitude of countries but are 
typically providing the local audience with dubbing, text or other facilitation aiming at an improved 
experience for the consumer. The Local Channels, on the other hand, are not in the same position 
and we do not support such misuse of article 2.  
 
Telenor supports a codification of the case law of the European Court of Justice, rather than the 
alternatives. The case law outlines criteria that are well suited to the purpose. In respect of Local 
Channels, we believe that most such TV-channels or other Audiovisual Content Services would be 
subject to the correct jurisdiction if case law is implemented in the Directive. However, if other 
criteria are used, it is important that language does not become the only relevant criterion, since 
such criterion would include all Local Versions in the regulations.  
 
The alternatives set out in section 2.1.1 in the Issues Paper are, accordingly, less suited. Firstly, it is 
necessary to provide for a clear-cut solution in the Directive, hence the “no changes” alternative 
should not be considered as viable. It is obvious that for the Directive to function properly 
circumvention of “actual” jurisdiction should be dealt with in an effective manner, bringing it to an 
end. 
 
Secondly, the third alternative, extension of article 2 a procedure might lead to a situation where 
each Member State could in practice control which channels they allow the audience in the actual 
country to have access to. We draw you attention to the new Norwegian legislation at this point. 
The effect might be that the freedom of reception becomes quite limited in some countries and that 
an important intention behind the Directive becomes excavated. As far as we are informed only a 
couple of countries have so far utilised the opportunity offered by article 2 a.) on public policy. On 
this basis it seems to us that adding new issues to this is neither necessary nor will be effective. It 
might rather have consequences that are not intended nor wished for. Examples like that of the 
Norwegian legislation show that there is an obvious risk that a vast variety of more or less bona fide 
local solutions may excavate the freedom of reception. The work now carried out should aim at 
uniform legislation, removing the incentive to speculate in jurisdiction shopping in respect of 
finding a country of origin.  
 
It is our firm belief that article 2 a.) should rather become more limited or even be considered 
removed and replaced by uniform regulation of linear services  in Europe. This may enhance the 
freedom of reception and provide better protection for minors.  
 
On the issue of utilising language as a criterion, we refer to the above statements on the issue of 
Local Versions and Local Channels. If language is used as a criterion in respect of determining the 
jurisdiction of a service, it may prevent the broadcasters and other service providers from localising 
multinational services. It is important that this does not become the case as it is against the intention 
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of the Directive. Additionally, the Local Versions are not problematic in respect of public policy 
and should therefore not be targeted in the effort to ensure that the country of origin is the actual 
country of origin.  

Review of the subsidiary criteria in order to improve the effective application of the 
directive for broadcasts coming from outside the European Union 
The subsidiary criteria set out in article 2 are at present based on technical criteria, i.e. the use of 
frequencies, satellite capacity and up-link.  In the issues paper it is suggested to change the priority 
and move uplink one step up to be the second subsidiary criterion.  
 
The Telenor Group is a satellite operator through its subsidiary Telenor Satellite Services AS (TSS). 
TSS operates satellite capacity from the orbital position 1 degree West and operates or utilise uplink 
stations in several Member States, such as Denmark, Sweden, the Slovak Republic, the United 
Kingdom etc.  
 
Satellite transmission services are truly international services.  It is likely that more than one 
Member State can meet the subsidiary criteria, which make the priority between them important. 
For instance several TV channels are up-linked from the United Kingdom using satellite capacity 
and frequencies allocated to Norway.  
 
Telenor believes that the revised priority of the criteria with uplink before satellite capacity is an 
improvement from the present priority. This will facilitate proper administration by the Member 
States in respect of audiovisual content services.  
 
However, frequency as a criterion would require some clarification; either it refers to terrestrial 
frequency or it is redundant of the satellite capacity issue. To the extent these criteria are used for 
establishing jurisdiction, it should remain clear that this factor does not establish any reason to 
impose regulatory burdens on the satellite or uplink operator beyond an obligation to remove 
signal(s) on proper notice from the regulatory authority, but only establishes jurisdiction to address 
further regulatory obligations to the affected broadcaster.   
 
Telenor does not support introducing an additional “multiplex” criterion.  Multiplexing has no 
clearly defined meaning or single location due to it being carried out at different stages by different 
players. By reason of its uncertainty in definition and application, such a criterion is more likely to 
create confusion in the market place and for regulators in the Member States rather than providing a 
clear criterion for predictable regulation.   
 
In our opinion the first criteria should be where the uplink is located, the second to which country 
the satellite frequencies are allocated and, hence, the fourth criterion should be to which country the 
satellite capacity appertain.  
 
The above priority would be logical since the starting point is where the editorial decisions are 
taken/where the broadcaster is established. An Audiovisual Content Service will be played out from 
the place where the provider is established. From play-out it will be transmitted to the uplink. After 
being up-linked the Service will utilise the frequencies and the satellite capacity. 
 
The priority set out above reflects, in our opinion, the intention behind the primary criteria and 
provides a better link to the TVWF directive, article 2.  
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The Issues Paper assumes on page 7 that the satellite operators barely have a direct contractual 
relation with the broadcasters. This is not our experience, since quite some broadcasters lease a full 
uplink and transmission service from one operator. Moreover, the satellite operators may also be 
uplink operators.  
 
The Issues Paper raises the issue of introducing multiplexing as a new criterion. In our opinion such 
criterion would probably not improve the Directive or lead to any improved efficiency in 
establishing jurisdiction of a service. However, if multiplexing should be introduced as a criterion it 
should be placed as the second criterion, after the uplink.  
 
Based on the above it is our conclusion that the logical priority of the subsidiary criteria should be 
as follows:  

i.) uplink 
ii.) (satellite frequency) 
iii.) satellite capacity 

 
In a converging market Audiovisual Content Services may be transmitted cross-border through 
other means than via satellite, for instance via IP based broadband, 3G networks etc. The subsidiary 
criteria are not suited for such transmissions since no uplink or satellite frequencies/capacity are in 
use. Based on this we find it appropriate to suggest that subsidiary criteria are put in place that are 
technology neutral or, if this proves to be difficult, that proper criteria suited to other platforms are 
identified and implemented.  

Provisions for non-linear Audiovisual Services 

Possible criteria for the determination of the jurisdiction 
As mentioned above, Telenor does not support the extension of the Directive to non-linear services. 
If the Directive is extended to these services we would prefer a voluntary registration procedure for 
providers not established within the EU rather than a complex establishment regulation similar to 
that covering linear services.  
 
However, it is important that the Directive does not encourage Member States to create the 
Audiovisual Content Services equivalent to Tax Havens (or tax heavens as they also may be called). 
Hence, yet again, we encourage that the Commission endeavours to ensure that the Member States 
have as similar regulation on public policy issues like protection of the minors as possible. If such is 
not implemented a registration procedure may encourage lenient regulation on public policy issues 
in order to attract providers of services to certain Member/EEA States.  
 
 
 
Yours sincerely, 
 
 
Harriet E. Berg (sign.) 
Director Governmental Relations 
Telenor ASA 
 


	Executive summary
	Material competence
	Audiovisual Content Services
	Self regulation
	Non-linear services

	Definitions
	Basic rules
	Protection of minors
	Parental control –linear services
	We would like to suggest the European Commission to consider whether sufficient technical parental control should be seen as a
	We urge the Commission to consider the fact that such technology could be used as a positive tool in all or some cases. This m
	Rights of reply
	Basic identification/masthead requirements


	Territorial competence
	Provisions with respect to linear audiovisual services
	Determination of jurisdiction and circumvention measures against broadcasters in case of evading legislation
	Review of the subsidiary criteria in order to improve the effective application of the directive for broadcasts coming from ou

	Provisions for non-linear Audiovisual Services
	Possible criteria for the determination of the jurisdiction



