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RTL’’  

GROUP  Television without Frontiers Directive   
European Commission issues paper on Rules 
applicable to audiovisual content services –  

RTL Group comments.  
___________________________________________________________________________ 
 
 
RTL Group welcomes the opportunity offered by the European Commission to 
comment on the issues papers drawn in the context of the review of the Television 
without Frontiers directive (TVWF).  
 

About RTL Group   

RTL Group has been pioneering in radio since 1931 and in television as early as since 
1954. With 31 television channels and 33 radio stations in 10 European countries - 
Luxembourg, the UK, Germany, France, Belgium, the Netherlands, Spain, Portugal, 
Hungary and Croatia - RTL group is European largest TV and radio company.  RTL 
Group is also, with FremantleMedia, one of the largest television producers, with more 
than 8,000 hours of programming produced in over 40 countries.  

Most of RTL Group television channels are positioned as leading generalists channels, 
providing the viewers with a diverse schedule, comprising all the major genres of TV 
programmes: news, dramas, series, entertainment, documentaries, children’s 
programmes, shows, films and TV films, sports events.   
Most of RTL Group channels programming are offered to viewers on a free basis, as 
advertising finances them. More than 50 % of this programming is original EU 
production.  
The media company Bertelsmann has a 90.4 % interest in RTL Group.  

Comments to this issues paper encompass the views from RTL group television and 
radio stations, as well as from FremantleMedia, RTL Group’s content division.  
 
The European Commission’s issues paper on the “Rules applicable to audiovisual 
content services” appeals from RTL Group the following comments. 
 
As a pan-European broadcaster operating in many countries of the EU, RTL Group 
believes that the TVWF Directive has been a useful legal instrument for the building of 
a European internal market for television broadcasting since 1989.  
 
Television should be regulated in context. Its regulation should be adapted to 
developments in the field of television broadcasting. The text of the Directive 
expressively underlines this necessity (Art.26) in providing that “the Commission shall 
(…) if necessary, make further proposals to adapt (this Directive) to developments in 
the field of television broadcasting, in particular in the light of recent technological 
developments”. 
 
RTL Group believes that both past and forthcoming market and technological 
developments, which have and will occur in the TV broadcasting and communications 
areas, render necessary to modify the TVWF directive. We therefore support the 
European Commission in its attempt to propose a revision of this text. 
 
The developments in the TV broadcasting sector are indeed characterised by the three 
main following elements:  

� Technical evolutions multiply both the number of channels available to the 
viewers as well as the number of platforms able to deliver similar TV content; 

� A substantial increase of competition between channels and between platforms;  

� A considerable growth in viewer’s choice capacity.  
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I. MATERIAL COMPETENCE 
__________________________________________________________________ 

 
 

1) The revision of TVWF Directive should primarily focus on how best to 
modernise the existing regime to face technological and market 
developments.  
The current TVWF Directive dates back from the days of analogue, linear 
monopolies, providing the viewers with a scarce number of TV channels and no 
control over TV consumption.  Current and future developments of television 
services display the other extreme: many channels, many platforms for choosing 
access to TV services, many ways of control over the consumption of television. 
The structure of television industry has changed radically since 1989, which 
reduces the need for tight and detailed TV regulation.  Many obligations 
enshrined in the current TVWF Directive are clearly inappropriate in this new 
environment. Therefore, TVWF review should primarily focus on how best to 
modernise and soften the regulatory framework for television broadcasting 
services, 

 
2) Regulation should not discriminate between similar services.  

In doing so, RTL Group considers essential for the legislator to rigorously avoid 
discriminating between broadly similar services on the grounds of their technical 
means of distribution.  
Similar services should be subject to similar regulation, and be classified under 
the same relevant market. The TVWF Directive should be adapted to ensure 
that new TV services (including TV programmes distributed via broadband, 
Internet or mobile platforms), similar to traditional TV services, are all equally 
subject to less regulation and more flexible rules, irrespective of the technology 
or distribution platform used. 

   
3) The extension of TVWF scope should be studied carefully.   

� RTL Group is concerned that the focus of TVWF revision seems to have shifted, 
both from the original purpose of the revision (to modernise the existing EU 
television regime to adapt it to new technological developments of television 
services), and from the original purpose of the Directive (to facilitate a European 
internal market in broadcast services through minimum harmonisation), towards 
a tool which regulates content per se. The Commission should examine the 
need for general rules for all audiovisual media carefully and to avoid excessive 
regulation being imposed on nascent non-linear services and markets. New 
regulation of these services should be avoided unless compelling reasons 
mandate it. The question of added value of regulating new non-linear services, 
in light of existing regulation and of treaty principles should be addressed. The 
policy objective underlying such additional regulation should also be clearly 
defined.  

� Detailed obligations of current TVWF, even revised, cannot be effectively 
transposed to on-demand services. RTL Group would not support detailed 
qualitative advertising rules on commercial communications or quotas provisions 
being applied to non-linear services. Therefore, should it be decided to extend 
the scope of TVWF, on-demand services should be subject, at the very 
maximum, only to basic rules, which could be the ones referred to in the issues 
paper.  

As regards the right of reply, RTL Group takes this occasion to point out, 
additionally, its concerns on the current proposal for a Regulation on choice of 
law rules applicable to non-contractual obligations1, which encompasses also 
the right of reply. We believe that this future legislation should avoid audiovisual 
service providers being subject to multiple jurisdictions and legislations. To 
ensure consistency with revised TVWF provisions, the law applicable to the right 
of reply should be the one of the country of emission.  

                                                
1 Proposal for a Regulation of the European Parliament and of the Council, on the law applicable to non-contractual 
obligations (Rome II). COM (2003) 427 Final, of 22.07.2003.  
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� Both scope and contents of new regulation should be carefully assessed 
and may need to evolve over time for the new legislation to remain 
sustainable.  

Trying to incorporate many different sort of services into an instrument, which 
will continue to impose excessively detailed regulation on some services, may 
produce new issues of competition, and of definition.  

• The distinction between linear and non-linear services should be carefully 
assessed.  It may indeed lead to some grey areas. For example, a video-
on-demand service is non-linear, while a near-video-on-demand one is 
linear. How close to pure on demand can a near-video-on-demand service 
be without becoming a video-on-demand service?  

 Also, linear services are defined as “scheduled”, as “the viewer does not 
control the timing of transmission”. How would this apply to interactive 
television, when, departing from a linear TV content, the viewer has chosen 
the time at which he views interactive content on television?  

• Distinction between linear and non-linear may raise competition issues and 
may evolve over time. 

- Preliminary remark. In a footnote on page 2, the Commission points out 
that the definitions used in the issues paper are different from those used 
for market definition by DG Competition. We wonder why this is so, and 
whether it would not be useful to introduce coherence between the 
definitions, to avoid that conflicting definitions raise competition issues 
within the internal market.  

- While it is difficult to predict future substituability of linear and non-linear 
services from the demand-side, it may nevertheless evolve over time. 
Should the substituability between these services increase in the future, the 
distinction between linear and non-linear services may raise competition 
issues, as similar services would not operate under a level-playing-field. 
The new regime should be able to adapt to such evolutions and be 
sufficiently flexible to remain sustainable in the long run. A mechanism 
needs to be found to allow Member States and/or their competition 
authorities to react to evolutions in viewer demand and market structure. 

 
• Appeal to new regulatory techniques may therefore be needed for the new 

regime to remain sustainable.  In case linear and non-linear services would 
become substitutable services, Member States should be allowed to react, 
either by introducing a greater level of regulation on new services or – 
which would be more logical – by reducing the burden on linear services. 
The future directive should allow for such flexibility. To this end, and to 
avoid the new legislation becoming obsolete very quickly, the use of 
“sunset clauses”, allowing Member States to disapply certain provisions of 
the directive, could be a useful way to respond to this need. The application 
of such mechanism could take place under the control of the European 
Commission, together with independent regulators and national regulatory 
authorities.  

 
4) Regulation should not cover radio. The notion of “audiovisual services” 

should be strictly defined. 

Including radio into a future content directive would neither be relevant, nor 
appropriate, for the following reasons:  

• Radio is not an “audiovisual” service. The future content directive is 
supposed to cover audio-visual services provided to the public by electronic 
means. Radio is “only” an audio service, which, unlike television services, 
implies a different experience for the listeners. As such, radio cannot be 
covered by a legal instrument designed for both audio and visual services. 
Nor would it be acceptable to include all media in the future regulation.   

• Radio remains a national, regional or local medium. As such, it is already 
heavily regulated at national or local levels. We fail to see what would be 
the added value of an additional European regulation, while to our 
knowledge, no internal market issues have arisen in relation to radio 
broadcasting. 
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• The development of new ways of digital radio transmission (DAB, DRM) 
should not be hampered by premature legislation. Anticipating, in terms of 
EU regulatory framework, the possible development of successful 
transfrontier radio digital transmission models would stifle any attempt to 
develop such models and would strongly hinder their development as well 
as their competitiveness potential.  

 
 
II. TERRITORIAL COMPETENCE.  
___________________________________________________________ 
 
 
� The country of origin principle is the cornerstone of the internal market in 

audiovisual services.  The country of origin has been, and remains, the most 
substantial provision contributing to the creation of an internal market for 
television broadcasts. It gives broadcasters legal certainty on the set of rules to 
comply with in order to broadcast in other Member States. According to this 
principle, broadcasters are subject to jurisdiction of only one Member State; the 
one of the country of emission of the programmes.  

� Any attempts to confer jurisdiction to the country of destination should be 
resisted.  It would:  
 
• Contradict the objective of TVWF Directive to strengthen the free 

movement of television broadcasts and enhance the diffusion of TV content 
within the EU; 

• Deprive the European Directive of its added-value and of reasons for laying 
down rules common to Member States on television broadcasting; 

• Result in broadcasters having to comply with the rules of all Member States 
where programmes are received, which would multiply the regulatory 
burden imposed on broadcasters to an insupportable level and seriously 
jeopardise legal certainty; 

• Hamper citizen’s access to non-national programmes and the diversity of 
the European television landscape.  

• Also, we fail to reconcile Member States’ attempts to submit broadcasts 
originating from other Member States to their jurisdiction with calls 
expressed by the European Parliament for more transfrontier access to TV 
content. Nor would we understand to deprive the viewers from the benefit 
of a principle, which is responding to their interests. 

� We therefore urge the European Commission, as the guardian of the 
treaty, to resist against any attempt to re-nationalise the internal market of 
television broadcasting, which would inevitably occur in case of an extension 
of the procedure of Article 2a to cover “other considerations of public interest”, 
resulting in constant tentatives from some Member States to utilise such a 
provision to submit lawfully licensed broadcasters by other Member States to 
multiple country of destination jurisdictions. A codification of European Court of 
Justice’s case-law into a general Directive statement would equally prove 
detrimental. Abuses or fraudulent conducts must be proven after deep and 
consistent analysis done by Court, on the basis of objective evidence.  

 
� A modification of Article 2 (3) is not justified.  RTL Group believes that the 

current wording of Article 2(3) TVWF is a workable solution in spite of some 
interpretation difficulties. All normative legal terms are open to interpretation, 
and it has always been the responsibility of the courts to further clarify such 
terms on a case-by-case basis. The directive cannot possibly provide custom-
tailored solutions to all conceivable situations and should not attempt to do so. 
RTL Group questions the relevance of a criterion relating to the amount of the 
workforce for assessing Member States jurisdiction. There is no correlation 
between the quantity of the workforce and the adoption of editorial decisions on 
programme schedules. In addition, a broadcasting company may choose to 
produce its programmes internally or, on the contrary, to outsource programme 
production, or do both, which logically impacts on the part of the workforce 
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involved in its activities, depending on programmes searched for by the 
broadcaster.  

 
� The language is not a relevant criterion to assess Member States 

jurisdiction. The language of a programme as a criterion for determining a 
Member State jurisdiction is generally contradictory with the objective of 
establishing a European multi-lingual internal market for television services. The 
country of origin principle is specifically designed to facilitate the dissemination 
of European content across national borders and in different languages. We also 
fail to see how the assessment of a Member State jurisdiction on the basis of the 
language criterion could usefully work in practice: a programme aired in German 
would potentially entail jurisdiction of Germany, or Austria, or the German 
speaking Community of Belgium? The same difficulty would arise for 
programmes in French or in English language. A broadcaster may also provide 
programmes for small unofficial language groups within a given Member State 
or even from outside this Member State. The mere use of a certain language is 
therefore neither a valid, nor a workable criterion to assess a Member State 
jurisdiction. 
 
 

 
 
 

RTL Group  
Luxembourg – 5 September 2005 ________________________________________ 

 
 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

Contact:  
Estelle Laval 

Head of European Affairs – RTL Group 
estelle.laval@rtlgroup.com 
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