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Executive Summary 
This is a timely consultation on an important topic. Audiovisual content is becoming 
pervasive in the online world just as it has been for many years in broadcasting. This 
review must therefore take proper account of online developments. 
 
However, convergence does not imply a “one size fits all” approach to regulation. 
Consumer expectations and the potential for user control differ significantly between 
broadcast and online technologies. The e-commerce directive is not superfluous. It 
already addresses many of the issues raised in the consultation, but in a way more 
suited to an online world with millions of publishers. The valuable contribution of 
self-regulation must also be recognised.  
 
Microsoft argues that an extension of the TV without frontiers directive to online 
services would be inappropriate and ineffective. But we remain committed to working 
with others to help ensure that the economic growth goals of the Lisbon agenda can 
be met while properly addressing public concerns in the area of online AV content. 
 
 
Introduction 
 
Microsoft welcomes this opportunity to comment on issues raised by the proposed 
revision of the Television without frontiers directive (“the Directive”) to modernise its 
rules. Specifically, Microsoft’s comments address the scope of future regulation in 
light of technological convergence.  Consistent with the recent Commission 
Communication on Better Regulation1, Microsoft proposes a cautious approach that 
will enable the Commission to assess the impact of regulation to ensure that it 
supports but does not hinder economic activity. 
 
1. What is regulation trying to achieve, and is it necessary? 
 
Microsoft wishes to express its support for the goals set forward in the i2010 
communication and the need for an open and competitive knowledge-based European 
economy. Europe’s future is strongly dependent on the use of information and 
communication technologies, and on the development of an even more innovative 
economy and a legislative environment that makes it possible not least for small and 
medium sized enterprises to thrive. 
 
A review of the Directive should ensure that the new directive aims at achieving these 
goals. Additionally, a regulatory review should also assess whether existing 
regulations continue to be necessary. This should be done with regard to market and 
industry changes and not least with the interests of the consumers in mind. Where 
regulation is no longer needed, it can be removed.  
 

                                                 
1 This document can be downloaded from the Commission’s Better Regulation web page at 
http://europa.eu.int/comm/enterprise/regulation/better_regulation/index_en.htm  

http://europa.eu.int/comm/enterprise/regulation/better_regulation/index_en.htm
http://europa.eu.int/comm/enterprise/regulation/better_regulation/index_en.htm
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The primary objective of the Directive has been to facilitate the free movement of TV 
services within the internal broadcasting market. Subsidiary objectives have included 
protecting consumers, minors and public order, promoting European and independent 
TV programme production and ensuring public access to major events. The 
Commission should consider carefully whether all of the Directive’s current 
provisions continue to be necessary to achieve these objectives in the case of 
conventional broadcast television, given the relatively mature state of broadcast 
regulation in most Member States.  
  
Microsoft also urges the Commission to refrain from extending the Directive to online 
services. In some cases, the objectives articulated for conventional broadcast services 
– and the regulations to implement those objectives – are inapposite for online 
services.  Specifically, no need has been demonstrated for regulation to protect 
European and independent production of online AV content or to secure access to 
major events for online distribution.  
 
In other areas, (e.g. facilitating free movement of services – in particular the country-
of-origin principle – and protecting consumers, minors and public order), regulations 
already exist through the e-commerce directive2 or through self-regulatory 
mechanisms. Duplicative efforts would be likely to result in inconsistencies that 
would hinder economic growth.  
 
In many respects, asking whether the Directive should be expanded to cover services 
presently covered under the e-commerce directive is to ask whether convergence has 
rendered the e-commerce directive superfluous.  In our view, it has not.  On the 
contrary, the e-commerce directive addresses many of the exact objectives of the 
Directive, in particular the objective of internal market growth, free movement of 
services, and integration of services regulation.   It also addresses advertising and 
other commercial communications from online service providers.  The steps taken by 
industry and by Member States to implement these provisions should not be dismissed 
out of hand. 
 
With respect to the protection of minors and AV content, the EU has already 
undertaken a number of additional and important initiatives, including the Safer 
Internet Plus Programme which is to run, in its current form, until 2008.3   And, as the 
Issues Paper recognizes, there are no existing standards which would allow the terms 
“pornography” or “gratuitous violence” to be defined at European level.  Accordingly, 
this matter is best addressed through national legal frameworks, in order to allow for 
legitimate political and cultural variations as to what content is to be considered 
inappropriate for minors.   
 
Perhaps more importantly, self-regulation in this area has proved successful.  And 
further advances are likely in order to meet consumer demand for control over AV 
content viewing.  Indeed, while some of the very new technologies noted in the 
present discussion, such as on-demand content services and digital video recorders, 

                                                 
2 Directive 2000/31/EC of the European Parliament and of the Council, 8 June 2000. 
3  See Decision No 854/2005/EC of the European Parliament and of the Council of 11 May 2005 
establishing a multiannual Community Programme on promoting safer use of the Internet and new 
online technologies 
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complicate application of existing regulations such as the “watershed,” approach, 
these tools can actually give parents and users greater control over content than has 
been possible before – e.g. allowing parents to pre-screen broadcast content before it 
is shown to children. 
 
While the examination of parental controls in the broadcast context has been going on 
for some time,4 it is worth noting that a wide variety of tools to protect minors in the 
online world are available today.  These include software downloads that reside on a 
PC, server-side tools provided by ISPs and others, and voluntary codes of conduct.  
End-user controlled content filtering technologies can utilize carefully constructed 
databases of URIs,5 as well as analyze content on-the-fly through metadata tags and 
other information, in order to identify and screen out not only sexually explicit 
content, but also content containing incitement to violence, advocating use of 
weapons, or expressing racist sentiments.  Encouraging self-regulation and provision 
of such filtering tools is likely to be a far more effective approach than attempting to 
apply broadcast regulations to the myriad of providers who publish AV content 
online. 
 
For our part, Microsoft is committed to helping users control and manage online AV 
content, including content deemed inappropriate for minors.  Our MSN and Xbox 
Live! properties have terms of use regarding content, and we follow notice and 
takedown practices to remedy violations of these terms.  The premium version of 
MSN internet software and services includes optional web content filtering.  And, in 
addition to technology solutions, Microsoft supports efforts to educate parents and 
children about ways to help stay safe online, and we continue to work in partnership 
with government bodies and interested stakeholders to address internet content 
issues.6 
 
2. Convergence and a more comprehensive framework 
 
Technological convergence and the development of a technology-neutral framework 
for the Directive do not necessitate the extension of Directive provisions to online 
services.  Technological convergence does not imply a “one size fits all” approach to 
regulation. Rather, regulation must account for important differences between 
networks, and in consumer expectations.  As Microsoft has noted in the voice services 
context, IP networks are different and communications regulations must recognise 
differences in network structure and capability and the resulting differences in the 
way offerings are composed and delivered over those networks.7   Similarly, 
consumer expectations differ as between linear and non-linear AV services.  
 
These differences mandate a cautious approach, one that examines whether policy 
objectives are being met in differing contexts, not whether regulation is applied to 
                                                 
4European Parliament resolution on the Commission communication 'Study on Parental Control of 
Television Broadcasting' (COM(1999) 371 - C5-0324/1999 - 1999/2210(COS)) 
5 “Uniform Resource Indicators” – a compact sequence of characters that identifies an abstract or 
physical resource on the internet. 
6 See, e.g., http://www.saferinternet.org/ww/en/pub/insafe/news/articles/msn_actions.htm 
7 Microsoft Comments in response to Commission Staff Working Document on the treatment of Voice 
over Internet Protocol (VoIP) under the EU Regulatory Framework, filed September 2004. 
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services that appear similar (but may differ significantly in key respects).  By 
proceeding cautiously, the Commission can ensure that its regulatory framework is 
both necessary, justified, proportionate and does not unduly burden economic activity.  
 
An example may be illustrative here of some key differences.  In addition to MSN 
“Spaces,” there are a wide variety of web services that allow one to self-publish 
content, including AV content.  These include Blogger, LiveJournal, AOL Journals, 
WordPress and Movable Type.  As noted by BBC news, the number of individual 
“blogs” published using these tools has grown from 7.8M in March to 14.2M at the 
end of July, with the rate of growth continuing apace.8  Not all of these publish AV 
content, but many do, including newsworthy AV content such as footage of the 
terrorist attacks of 7 July and last year’s horrific Asia tsunami.  The rapid proliferation 
of these information sources is largely due to the fact that such tools are available free 
and are easy for individuals to use. 
 
Determining whether these publications are sponsored by commercial interests, 
whether they are offering inappropriate advertisements, etc., and enforcing the 
provisions of the Directive where necessary, seems both unwieldy and inappropriate.  
Moreover, it would be contrary to the general purpose of the Lisbon agenda – 
economic growth – to stifle the growth of such publishing options through regulation.  
And application of such regulations would reduce consumer choice, both in the ability 
of consumers to self-publish AV content and in terms of the AV content that is 
available to them. 
 
Privacy considerations also mandate a cautious approach in this context and warrant 
further discussion among stakeholders.  Application of some provisions of the 
Directive – such as the practical requirement that publishers subject to the Directive 
accurately identify themselves to the public – could conflict with some important 
values of online publishing, including the options of anonymity and pseudonymity.  
These options are, in turn, important to both free political expression and personal 
privacy.  These vast differences between traditional broadcasting and online 
publication of AV content indicate that, at a minimum, application of the Directive 
simply for consistency’s sake would be inappropriate. 
 
3. A proposed way forward   
 
Microsoft proposes that the Commission retain the Directive’s existing definition of 
broadcasting. This definition appropriately addresses the main broadcast channels that 
relate to the stated objectives of the Directive and is compatible with new national 
legislation, such as the 2003 Communications Act in the UK. Proceeding from this 
definition, the current review of the Directive should be confined to a consideration of 
the present regulations with a view to removing, simplifying or reducing them where 
possible. 
 
With respect to online audiovisual services, a more fundamental approach will better 
ensure that only narrowly-tailored and appropriate rules apply.  This approach must 
recognize that the global nature of the internet, the greater control available to users 
and the unlimited number of publishers suggest that self-regulation is likely to be 

                                                 
8 See http://news.bbc.co.uk/1/hi/technology/4737671.stm 

http://news.bbc.co.uk/1/hi/technology/4737671.stm
http://news.bbc.co.uk/1/hi/technology/4737671.stm
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more appropriate, as evidenced by current experience.  Should issues arise, the 
Commission must ascertain what public concerns exist and then determine how best 
to address those issues, balancing both the costs and the benefits of any regulatory 
proposals. 
 
Microsoft recommends that the Commission avoid applying the Directive to online 
services as a matter of principle.  “Basic tier” regulation for online services has not 
been demonstrated, and would be both ineffective and expensive.  Therefore, blanket 
application of such rules cannot be justified under sound regulatory principles.  
Regulation should not be applied to any sector simply because it has been applied to a 
related sector. However, if further inquiry is required, then the Commission should 
carry out a detailed impact assessment, studying in depth the potential costs of this 
approach and its likely practical public benefits.  
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