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This paper presents comments by the Hutchison 3G companies (together, H3G) on the 
Issues Papers presented by the European Commission DG INFSO on the forthcoming 
revision of the Television Without Frontiers (TVWF) Directive.  
 
The H3G operating companies in the EU are: Hi3G Access AB (Sweden); H3G Spa 
(Italy); Hutchison 3G UK Limited; Hutchison 3G Austria GmbH; Hutchison 3G Ireland 
Limited; and Hi3G Denmark ApS. 
 
Hutchison is a leading player in 3G mobile multimedia telecommunications operations at 
the global level. The Group has 3G licenses in 10 markets: Australia, Austria, Denmark, 
Hong Kong, Ireland, Israel, Italy, Norway, Sweden and the UK. Hutchison was the first 
operator in Europe to launch 3G services in Europe, in 2003. Our 3G services were first 
rolled out in the UK and Italy in March 2003, and subsequently in Austria, Denmark, 
Sweden, and most recently in Ireland. The Group has recorded over 9 million customers 
worldwide (August 2005), and is one of the fastest growing telecom companies in 
Europe.  
 
Summary 
 
H3G welcomes the consultation on a revised framework for the regulation of content 
available across a range of communications platforms. H3G acknowledges that in a 
world of digitalisation of content and a move away from the traditional broadcasting 
model it is timely to review the regulatory framework for the provision of audiovisual 
content.  
 
H3G fully supports the objectives underlying the TVWF Directive, namely the protection 
of the general public interest on the one hand and the promotion of an internal market for 
audiovisual broadcast content on the other, while respecting the cultural differences 
between Member States. H3G is particularly supportive of self-regulatory measures 
already undertaken by industry to protect minors. H3G also fully supports the stated 
objective of the revision to the TVWF Directive, namely to increase legal and economic 
certainty with a view to encouraging new services and more content.  
 
However, H3G is concerned that the proposed approach as set out in the Issues Papers 
will not assist in the achievement of these important objectives: 
 



- The current “linear”/”non-linear” distinction is not robust with respect to current 
services, and is likely to become even more unhelpful as new services emerge; 

- There is a real risk of duplication with existing regulation such as the 
eCommerce Directive and the Framework Directive which may well undermine 
the i2010 objective of an open and competitive market for digital content 
services in Europe; 

- There is a real risk of increasing costs and uncertainty in both the public and 
private sector with regard to the range of supervisory bodies competent for 
different types of services.  

 
H3G fully supports the GSME position paper. In this submission, H3G has restricted its 
comments to the Issues Papers relating to: 
 

(i) Scope and definitions;  
(ii) Protection of minors; and  
(iii) Commercial communications. 



ISSUES PAPER: RULES APPLICABLE TO AUDIOVISUAL CONTE NT SERVICES 
 
Scope and definitions 
 
H3G understand that the Commission proposes to extend the scope of certain 
obligations arising from the TVWF Directive beyond linear audiovisual content to cover 
all types of audiovisual content, irrespective of access platform. Such obligations 
include: 
 
• Protection of minors and human dignity; 
• Identification of commercial communications; 
• Minimum qualitative obligations regarding commercial communication; 
• Right of reply; 
• Basic identification / masthead requirements. 
 
A second-tier of rules would cover linear or broadcast audiovisual services only: 
“services that are scheduled, i.e. where there is a succession of programmes arranged 
throughout the day by the responsible editor and the viewer does not control the timing 
of the transmission. Thus, editorial responsibility would be part of the definition for the 
second tier”. 
 
H3G considers that further work is required in order to clarify a distinction between linear 
and non-linear services, in order to find a meaningful and practicable means of achieving 
the stated objective of protection of the general public interest.   
 
Definitions of “linear” and “non-linear” programmin g are not robust 

The current definition of linear service in the issues paper is ‘service(s) where the 
content service provider decides upon the moment in time when a specific programme is 
offered and the composition of the programme schedules’. 

H3G sees several problems with this definition: it describes the provider rather than the 
service; there is no common understanding of the term “programme”; and it appears to 
be based on a limited understanding of currently available technologies1. Indeed, the 
definition is at odds with the approach taken throughout the issues papers, where non-
linear services are related to “on-demand access” i.e. a definition of the service at retail 
level as opposed to a definition based upon the particular business model(s) of any 
given provider. The current provisions of Article 22 of the TVWF Directive are also 
consistent with an approach based upon a distinction in terms of the existence of access 
controls. 

In the case of a mobile operator the implications of the term “scheduling” is unclear e.g. 
it is not clear whether a succession of two or three unrelated live events during one day 
would be covered by linear obligations. Furthermore, an increasingly wide range of types 

                                                 
1 Streaming, for example, should not necessarily be included in description of the different types 
of audio visual services that would be covered by the definition of linear services: “These (linear) 
services would include, for example, traditional television, web casting, streaming and near video 
on demand.” Streaming is not an audiovisual service but simply a technology that enables the 
playback of sound or video without the need to download the entire resource file in advance.  
 



of content – and means of accessing them - are likely to made available over the coming 
years. Not all so-called ‘mobile TV’ channels are likely to replicate identically the 
programming approach of a TV broadcaster. Access may be on a free-to-air or on a 
subscription basis, may consist of on-demand access to specific events or short-clips, 
on-demand access (pay-per-view), on-demand behind age controls etc. 
 
H3G therefore submits that while, from the point of view of a public service broadcaster 
with a fixed business model, a linear/non-linear distinction may make sense, from the 
perspective of a provider of a range of emerging multimedia services (over 3G), a 
definition based on a business model makes less sense.  
 
H3G is a provider of information society services and potentially also of audiovisual 
services under current definitions in the TVWF Directive. There is a real risk of confusion 
and duplication between applicable regulatory frameworks for providers with a hybrid 
business model such as this.  It is not clear, for example, whether or how such a 
definition would relate to live access to one-off events such as a sports fixture or music 
concert, where the timing is set by the organiser (not the mobile operator) and is not part 
of a sequence or programmes, but access is “non-linear” i.e. on-demand. Indeed the 
proposals risk confusing operators and service providers as to the level and type of 
controls that should be placed upon content, to the ultimate detriment of consumers via 
a reduced range of choice of innovative audio-visual services and to content producers 
in a reduced wholesale market for their programming. 

H3G is concerned that any technology- or business model-based definition is unlikely to 
be watertight, even on the basis of today’s service offerings. Any such definition 
therefore risks falling obsolete quickly as new and innovative services are brought onto 
the market, whilst inhibiting existing technologies and their ability to develop. H3G also 
notes that the exclusion from the review of digital content for replay on stand-alone 
personal digital devices (such as personal video recorders or MP3 players) risks 
distorting the market for personal digital devices, as regulation would apply only to 
network-based technologies.  

The existence of access controls and editorial resp onsibility are more important 
for purposes of protecting the general public inter est 

H3G would suggest that the existence of content access controls is a more useful basis 
for protecting minors and human dignity than seeking to understand whether a given 
service is an information society service or an audiovisual content service, ‘linear’ or 
‘non-linear’. Indeed, H3G does not understand how the linear/non-linear distinction is 
relevant to protecting the general public interest; and it is indeed silent on the key issues 
of identifying: 

- where editorial responsibility lies 
- whether the content lies behind access controls e.g. age, payment 

An impact analysis is required to avoid legislative  duplication 

The E-Commerce Directive already establishes a clear country-of-origin principle for 
cross-border provision of on-demand services and the Council Recommendation2 of 
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24/09/1998 concerning the Protection of minors and Human dignity and the current 
proposal for a European Parliament and Council Recommendation3 on the Protection of 
minors and the Right of reply (in course of adoption) already defines a European 
framework for the protection of minors , human dignity and the right of reply.  
 
In addition to the measures at EU level, there also already exist a myriad of consumer 
protection laws and requirements to which mobile network operators must adhere when 
delivering content services to customers.   
 
The regulatory exercise undertaken now should therefore be an opportunity not only to 
assess the current audiovisual landscape and need for change, but to;  

1) Assess the relationship between the range of measures regulating the 
provision of digital content, including:  

a. 1998/34/EC as amended by 1998/48/EC  
b. eCommerce Directive  (2000/31/EC)  
c. Framework Directive (2002/21/EC) 
d. Recommendation on Minors Protection of 1998 

With a view to avoiding duplication; as well as 
2) Undertake a thorough impact assessment of the consequence of any move.  

 
This would be in line with the Commission’s commitment to ‘Better Regulation’.  
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