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Introduction 
 
GSM Europe (GSME) is the European Interest Group of the GSM Association, the premier 
global body behind the world's leading wireless communications standard. Today GSM Europe 
represents around 148 operators in 50 countries/areas in Europe and counts around 480 
million subscribers. 
 
GSME has reviewed the Issue Papers published by the European Commission for the 
audiovisual conference in Liverpool, concerning the review of Directive 89/522/EEC as 
modified (hereafter, the “TVWF Directive”). We welcome this opportunity to participate in 
the debate expected to lead to the adoption of a new Directive on audiovisual content 
services.  
 
Mobile operators provide electronic communications services and also information society 
services (content such as ringtones, wallpapers, logo, music, games, news texts….).  Certain 
mobile operators are also now distributing audiovisual content (TV programmes and video). 
An increasingly wide range of types of content – and means of accessing them – will be 
made available over the coming years. Not all so-called ‘mobile TV’ channels are likely to 
replicate identically the programming approach of a TV broadcaster. Access may be on a 
free-to-air or on a subscription basis, may consist of on-demand access to specific events or 
short-clips (pay-per-view), on-demand behind age controls etc.  
 
The adoption of a new Directive on audiovisual content services is therefore relevant to 
mobile operators in so far as the scope as currently defined seems likely to: 

- Duplicate regulation of information society services as defined by Directive 
98/34/EC1; and 

- potentially increase regulation of audiovisual content services more broadly, 
specifically of non-linear services.  

   
The stated objectives underlying the revision of the TWF Directive is to protect the general 
public interest and at the same time promote an internal market for audiovisual content. 
Nevertheless, the extent to which the revision will actually contribute to achieving these 
objectives is currently not clear from the Issues Papers. The regulatory exercise undertaken 
should now be an opportunity to assess: 

1) the current audiovisual landscape and need for change;  

                                                 

1

1 1) Any service normally provided for remuneration, at a distance1, by electronic means1 and at the individual 
request of a recipient of services1 
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2) the relationship between the range of measures regulating the provision of digital 
content, including:  

a. eCommerce Directive  (2000/31/EC)  
b. Framework Directive (2002/21/EC) 
c. Recommendation on Minors Protection of 1998 
d. Directive 1998/34/EC as amended by 1998/48/EC on information in the 

field on technical standards & regulations 
With a view to avoiding duplication; as well as 

3) undertake a thorough impact assessment of the consequence of any move.  
This would be in line with the Commission’s commitment to ‘Better Regulation’.  
 
Legal certainty is also critical for the industry and the development of the audiovisual 
market in Europe. This requires that:  

4) the scope of the new Directive, including that of the suggested two tiers, be 
clearly defined, including with respect to the instruments noted above; and  

5) an assessment be made of the potential consequences this extended new scope 
may have on the applicability of rules such as Conditional Access. 

 
 
 
1 - Extending the scope of TVWF 
 
The intention of the TVWF Directive was to reduce or remove barriers to a single market in 
broadcast television services. This meant setting general standards while allowing cultural 
differences to be taken account of. Today, television markets remain mostly national and 
despite the Directive, national legislation varies greatly from one market to another. This may 
be a good reason to review the TVWF Directive. 
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However, both the Focus Groups' Working Papers and the Issue Papers fail to address this 
point. The justification for European regulation is referred to in one instance as the 
‘banalisation and the particular immediacy of [traditional] audiovisual content offerings ...
Other new services, which are not received simultaneously by a large number of people, may 
nevertheless have a significant influence on society." This timid phrase in italics seems to be 
a fragile foundation on which to build a whole new set of regulations. 
 
The proposed review, by regulating already open markets, namely the Internet and related 
digital delivery mechanisms, seems not to be related to the original objectives of the TVWF 
Directive. There is no logical reason to trade off conditions placed on a technology defined 
service such as broadcasting, with a completely different set of access technologies that 
enable new business models and new services to emerge. The result, although unintended, 
may be Television without Frontiers and Content with Frontiers.  

We observe that regulating non-linear content seems to mainly duplicate legislation which 
already exists in the field of minor protection and commercial communication:  

- the 1998 Recommendation on the Protection of Minors and human dignity (to be 
complemented by a new Recommendation on the Protection of minors human 
dignity and the right of reply) already applies to both audiovisual content and 
information society services; 
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- the e-commerce Directive is precisely applying to information society services, and 
its Article 6 already requires providers of commercial communication to be identified, 
its Article 7 covers unsolicited commercial content. 

It raises the question of the relevance of the TVWF initiative in the light of the Better 
Regulation objective of this Commission. It also stresses the need for a full impact 
assessment. 

The industry will need clarity – and the Member States certainly guidance - on the relation 
and overlap between the e-commerce Directive and the new audiovisual content service 
Directive, in relation to non-linear services which will fall under both.  

GSME therefore calls on the Commission to identify more thoroughly the need for the review 
and to assess the impact this may have on the market for both information society services 
and audiovisual content services. 

 

2 - Technology neutrality 

GSME understands that rules for “equivalent” audiovisual content services should apply no 
matter which platform they are delivered on: Were a mobile phone operator to broadcast its 
channels in the same way to a mass audience in the manner of a conventional broadcaster 
(for example using DVB-H spectrum) then it would, we assume, be subject to TVWF 
regulation.  

There is a tendency and risk, however, to mix the application of technology neutrality to 
services and media. It should be clear that if the same rules should apply to all television 
services, no matter the media on which they are distributed, there is no reason why services 
other than television services on those media should be regulated as television services. For 
instance, while a television channel made available in simulcast by mobile streaming may be 
subject to linear content rules, other streamed content should not necessarily be regulated in 
the same way. 

Technology neutrality is only appropriate to the extent that services are equivalent and 
compete with each other. It must be balanced with proportionality: GSME calls for 
consideration to be given to the particularities of each type of medium. 

 

3 – Definitions 

In the absence of a proper assessment of the need for regulation, it is difficult to determine 
the appropriate definitions for audio-visual content services and the appropriate distinction 
between linear and non-linear services. Nevertheless, GSME provides below some specific 
comments on the proposed definitions. 

3.1 - Definition of "audiovisual content services" 

The proposed definition for ‘Audiovisual content service’ is ‘services as defined by article 49 
and 50 of the Treaty for the delivery of moving images with or without sound to the general 
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public by electronic communications network within the meaning of Article 2(a) of the 
Framework Directive 2002/21/EC.’  

The term ‘general public’ should be clarified as referring point to multi-point communications. 
The term’ potential viewers in the general public’ could be an option. 

It should be made clear that the term excludes radio services, which are not - by definition - 
audiovisual services. 

It should exclude all user generated content, which would fall outside the definition of 
services in article 49 and 50 of the Treaty. 

It should exclude also all SMS/MMS sent in push mode to all of an operator's subscribers. 

GSME suggests that ‘Audiovisual content service’ be defined as ‘services as defined by article 
49 and 50 of the Treaty for the making available of moving images with or without sound to 
potential viewers in the general public by electronic communications network within the 
meaning of Article 2(a) of the Framework Directive 2002/21/EC.’ 

Finally, GSME draws the attention of the Commission to the impact that this new, broader, 
definition may have on the applicability of Conditional Access rules.  The Access Directive 
does not contain any definition of ‘broadcast services’. If it is implied that it uses the scope of 
the TVWF Directive, then suddenly it would apply to a much larger set of services than the 
traditional television services it was intended for. There could be a potential overlap between 
conditional access rules and other access regulation obligations. It would also mean a 
regulatory creep into emerging services. 

3.2 – Definitions of “content service provider”  

A content service provider is ‘the natural or legal person who has editorial responsibility for 
the content of the audiovisual content service’ or ‘determines the manner in which 
audiovisual content is organised’’. 

This definition should refer to “audiovisual content service provider” as it could otherwise run 
the risk of also applying to “content service provider” of non-audiovisual content services.  

GSME suggests the following definition: an audiovisual content service provider is ‘the natural 
or legal person who has editorial responsibility for the audiovisual content service and 
determines the manner in which the audiovisual content is organised’’. 

3.3 - Definition of "linear" audiovisual content services and the corresponding 
implicit definition of "non-linear" audiovisual content services.  

The principle of dual regulation corresponds to current practice, where there is a distinction 
between television broadcast services and information society services. But we are concerned 
about the distinction the Commission has proposed. Linear and non-linear should not be seen 
as competing positions but as different types of content delivery addressing different needs: 
they have different business models that fit the market environments they find themselves 
in. Addressing the non-linear world cannot be done via concepts developed for a broadcast 
monopoly world.  
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The treatment of individual items of real life live content is of crucial importance for mobile 
operators.  GSME members will want to offer access to real life live events such as concerts 
or sports events where the timing is set by the event organizer.  In this case we will still be 
offering an “on-demand” service in a non-linear way (such events, although live, will be 
single events, and not part of a sequenced program) and should not to be captured by linear 
content regulation.  In addition, consumers will be able to choose to subscribe to repeated 
audiovisual products sent to their mobile.  Again we would see this as an extension of an 
“on-demand” model.  For GSME a precise definition of linear content is therefore key: it 
should exclude events whose timing is not set by the editor (but by the event organisers). 

 ‘Linear service’ is defined in the issue paper as a ‘service(s) where the content service 
provider decides upon the moment in time when a specific programme is offered and the 
composition of the programme schedules’. 

This definition describes the provider rather than the service. Programme is not defined. It 
should be made clear that the definition excludes services, which schedule is set by the event 
organizer and not by the content provider/editor, for instance real life events transmitted live.  

GSME suggestion for a definition of a linear service is ‘a service made of consecutive 
audiovisual programmes arranged in a schedule and for which the composition and time of 
availability are decided by the service provider ; it excludes events in respect of which time of 
availability is decided by the event organiser’. 

 

4 – Obligations applicable to linear services 

The Issue Papers suggest a regulatory distinction between linear audiovisual content services, 
on the one hand, and non linear audiovisual content services, on the other hand. The Issue 
Papers also suggest, however, that there will be no regulatory distinction made within either 
of these two groups. All linear services, for example, will be subject to the same obligations. 

GSME draws the Commission's attention to its Communication of 14 December 1999 entitled 
"Principles and Guidelines for the Community's Audiovisual Policy in the Digital Age" (COM 
(1999) 657 final) which states inter alia : "Whilst the means of distribution (whether point to 
multipoint, such as broadcasting, or point to point, such as video on demand) clearly remains 
crucial, some new types of service may also require other factors to be taken into 
consideration when assessing the necessity and proportionality of any regulatory approach" 
(p.12). GSME would maintain that one of these "other factors" relates to the particular nature 
of channels devised solely for mobile broadcast (thus excluding standard TV channels which 
are simply simulcast).  

These channels are watched for very short periods at a time; they have different "prime-
time" periods to standard channels; the expectations of their viewers in terms of content are 
very different, etc. 
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In addition, the "mobile TV channel" sector is in an emerging or some might even say 
experimental phase. The Commission Communication entitled "i2010 - A European 
Information Society for growth and employment" (COM(2005)) state clearly that it is 
important "to adapt regulatory frameworks where needed so that they are consistent with the 
emerging digital economy"? (p.3)  
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We reiterate our support to the Commission’s suggestion to give consideration to the 
particularities of each type of medium. 
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