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August 2005 
 

 
 

ENPA response to the 
Commission Issues Paper on Regulation of Audiovisual Content 

 
ENPA is a non-profit organisation of 5100 titles from 24 European countries (plus one 
observer member), representing the interests of newspaper publishers to the European 
Institutions. More than 120 million copies of newspapers are sold each day and read by over 
235 million people in Europe. 
 
ENPA is glad to have the chance to respond to the Issues Papers on the Television without 
Frontiers Directive 89/552/EEC). It is essential that newspapers’ voice is heard during this 
consultation. We have replied separately to the Commission questionnaire inquiring about the 
potential economic impact of this Directive on newspapers. We hope that the Commission 
services will take all of ENPA’s responses collectively into consideration (also in 
consideration of our letter of 10 May 2005 on the subject of commercial communications in 
this Directive) when managing the draft final text for the revised Directive).  
 
 
 
 
 
 

EXECUTIVE SUMMARY: 
 

⇒ A Content Directive: ENPA general position on the introduction of any sort of 
“Content Directive” - essentially another layer of regulation in an area already 
subject to legislation. Newspapers need the maximum freedom to operate and 
regulate their own content, in order to maintain their democratically important 
contribution to independent debate in society.  

⇒ ENPA proposes a solution: Exclude newspaper online content. “Where the 
principal function of a particular electronic news communications service is not 
to provide television programme services or audiovisual extracts, but where the 
audiovisual feature clearly only forms a minority segment of the delivery options 
available through that electronic news communications service, this service 
should not be subject to the Television without Frontiers Directive.” 

⇒ Explanation: associated legal and categorization (definition) difficulties which 
may arise with the inclusion of newspaper content in the revised Directive. 
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1.1 ENPA acknowledges the two policy options put forward by the European Commission at 

the beginning of this Issues Paper on the rules applicable to European audiovisual content. 
In ENPA’s view, this Issues Paper broadly covers the questions arising from the 
expansion of the scope of the Television without Frontiers Directive. ENPA was pleased 
to be able to participate in the Expert Focus Group on this issue in order that newspaper 
publishers could be fairly represented throughout the Directive’s consultation, in view of 
the fact that both options presented by the Commission have the potential to affect 
newspaper publishers’ activities online and in new media services.  

 
1.2 In this position paper, we wish to develop our position on the proposed Directive, which 

we have already communicated on appropriate occasions in the past to the Commission. 
Our general position on the introduction of any sort of “Content Directive” is one of 
opposition to such a proposal. ENPA believes that news content in Europe, whatever its 
mode of delivery, should be allowed to develop freely and in any case, without 
intervention at EU level, since the EU does not have a competence to intervene in 
regulation of newspaper content specifically. Newspapers need the maximum freedom to 
operate and regulate their own content, in order to maintain their democratically important 
contribution to independent debate in society. ENPA believes in cutting red tape 
regulation in line with the current Council Presidency approach of the UK and we do not 
believe that regulating online audiovisual content will alleviate the regulatory burden on 
publishers, rather the contrary it will add to it. 

 
1.3 ENPA also remarks that even though the Commission is looking towards more flexibility 

in the general rules for broadcasters, this could have detrimental effects on the existing 
media – both broadcast and other forms - at national level. Take for example the case of 
Italy where a political move in favour of “liberalisation” of rules for broadcasters would 
add still more fuel to the ongoing debate in advertising and media monopoly and 
pluralism particularly in broadcasting which is specific to that country. More generally, 
ENPA hopes that the Commission will carefully consider all potentially damaging 
consequences of what a “liberalisation” of various rules for broadcasters will mean for 
each EU Member State’s particular media landscape.  

 
1.4 ENPA notes that there has not been any substantial or tangible reference by the 

Commission during the focus groups to the e-commerce Directive (2000/31/EC) and how 
it will fit in with the revised Television without Frontiers. It should be examined by the 
Commission how far the e-commerce Directive can apply here to prevent creating 
unnecessary overlap on advertising rules in the Television without Frontiers Directive. 

  
1.5 With particular significance to the debate on the extension of the scope of the Television 

without Frontiers Directive, ENPA would also like to point out as an important general 
point, that contrary to popular belief, newspapers are subject to a wide range of legislation 
already.  

 
1.6 Newspapers are subject to a plethora of different rules across different policy areas in their 

general national law – from environmental concerns to information society, to cultural 
considerations, to justice and home affairs. Newspaper publishers therefore reject the 
allegations from some quarters that the publishing industry is more competitive and less 
restricted by regulation than some other sectors. It follows that there is no justification for 
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any extension of the Television without Frontiers Directive to newspaper content on the 
grounds of ensuring an equal competitive environment for all Internet content providers, 
when those content providers produce intrinsically different products.  

 
1.7 Newspaper publishers would be dismayed indeed if the Television without Frontiers 

Directive would directly apply to them because this is essentially another layer of 
regulation in an area already subject to legislation. Widening of the Directive’s scope to 
any newspaper content is uncompetitive in the current tough media landscape and transfer 
to online models because it would introduce further hurdles for publishers to cross before 
they can invest in new media techniques and increase their online presence into video-on-
demand techniques and so on, e.g. new provisions on right of reply (see later) which 
might conflict with other delivery versions of the same product etc.  

 
1.8 In fact, one must note that there is no clear direction for electronic delivery of newspaper 

content of the future, and it would therefore be wise to allow all methods to develop first 
according to market principles, before identifying areas which legislation could help to 
provide an appropriate framework for in future. 

 
1.9 ENPA proposes a solution: 

ENPA envisages that regulating online and new media newspaper content can be avoided 
in a revised Television without Frontiers Directive. In explanation of this, one can say that 
newspapers’ main online activity is not to distribute television programmes and therefore 
they should not be regulated by the Television without Frontiers legislation. ENPA wishes 
to propose the following wording for defining the scope of the Television without 
Frontiers Directive:  
⇒ “Where the principal function of a particular electronic news communications 

service is not to provide television programme services or audiovisual extracts, 
but where the audiovisual feature clearly only forms a minority segment of the 
delivery options available through that electronic news communications service, 
this service should not be subject to the Television without Frontiers Directive.”  

 
 

*** 
 
However, although ENPA opposes inclusion of newspaper content in the revised Television 
Without Frontiers Directive, we deem it useful to explain on the following pages about the 
associated legal and categorization (definition) difficulties which may arise with the inclusion 
of all audiovisual content, in the revised Directive, including that on a newspaper’s website or 
through new media service delivery. 
 
 
ENPA Response to Paragraph 1.1  of the Issues Paper: 
 - ENPA publishers are concerned that if they widely use video-on demand audiovisual 
content on their websites, they might be liable to fall under regulation in the forthcoming 
revision of the Directive, according to the criteria put forward by the Commission and notably 
Commissioner Reding in her speech on 30 May 2005 in Luxembourg: 
� Services as defined by the treaty (Art 49), 
� for the delivery of moving images combined with sound, 
� to the general public, 
� by electronic networks. 
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 - However, ENPA is also concerned that these definitions are not –at least at this point - 
specific enough, particularly in light of the consideration that the above definition will not 
only apply to filmed, recorded or filmed cartoon audiovisual content, but also to banner 
headline advertisements or communications on publishers’ websites which might use sound 
and cartoon images or still frames sequenced at a much slower rate than the average 
audiovisual or “televised” content but could still be deemed to be “moving” per se. ENPA 
believes that the Commission does not intend to include such sequencing of images as appear 
in banner advertisements and communications and ENPA would ask the Commission to make 
this exemption clear.  
 
 
Paragraph 1.2 (and 1.2.1 to 1.2.3 and 1.2.5) (see next paragraph for 1.2.4) 
- ENPA acknowledges that the existence for basic rules should be applicable to all 

audiovisual services. The fields (protection of minors and human dignity, identification of 
commercial communications, minimum qualitative obligations regarding commercial 
communication, right of reply and basic identification /masthead requirements) identified 
in this paragraph of the Commission’s Issues Paper seem reasonable if they are to keep 
the same standards as are deemed effective by industry experts at present. This means in 
effect that no further measures need be take for right of reply, protection of minors, or 
minimum qualitative obligations regarding commercial communications such as no 
tobacco advertising or alcohol advertising, as these are deemed to be currently effective 
in the Member States laws and are indeed strengthened by industry self-regulation, such 
as through self-regulatory organisations (including at European level, EASA – the 
European Advertising Standards’ Alliance).  

- However, one aspect that ENPA particularly calls on the Commission to pay attention to 
is that advertising should be clearly identified as such, but also clearly separated from 
editorial content. More on this can be found in our response to the commercial 
communications Issue Paper but it is sufficient to say that we deem it necessary to 
continue to prohibit surreptitious advertising - as the Issue Paper suggests - and individual 
Member States should continue to have the possibility to choose whether they ban 
product placement. 

 
Paragraph 1.2.4 
ENPA notes that the debate is opened on Provisions on right-of-reply:  
 
- ENPA foresees a possible legal uncertainty arising if there will be the introduction of 

regulation of online and new media audiovisual products, which could in theory affect 
newspapers. A newspaper online is not currently subject to right-of-reply rules online in 
all Member States law. This is up to industry self-regulation in many member states and 
as far as we know, systems are working well and have the trust of the public and the 
industry. However, if a right of reply is introduced for online audiovisual content, the 
newspaper publisher will be faced with two different legal regimes for his/her website. 
Therefore, a video-on-demand showing a particular sequence of images would be subject 
to right-of-reply, whilst the text accompanying that video, which describes what goes on 
in the video would not necessarily be subject to a right-of-reply, or more likely it would 
be subject to a right-of-reply under different criteria.  

 
- In some cases, the publisher may end up with one regime for right-of-reply for their print 

version, another regime for their online text articles and yet another for any online or new 
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media audiovisual content that they choose to deliver. ENPA is concerned that the 
potential existence of three different right-of-reply regimes would prove over burdensome 
for the publisher to manage, given that there is only limited space available in online and 
new media products, plus the possible confusion of the reader, not to mention the person 
requesting the right of reply who may be able to request a right of reply under the 
audiovisual rule, but not able to request, or able to request in a different way to the text 
accompanying the audiovisual. ENPA is concerned that the potential lack of legal 
uncertainty that arises from this situation for the publisher would cause the possible 
abandonment of certain stories, which may in effect therefore restrict the freedom of 
expression and also restrict the freedom to provide services as guaranteed in the EU.  

 
- ENPA would rather see that a right of reply for all newspaper content is exempted 

from regulation at European Union level, and in any case of action, ensure that the 
content of newspapers is regulated for right of reply in the same way as the printed 
version of the newspaper.  

 
- ENPA is not aware of any problems which have arisen as a result of the lack of a 

European-enforced right-of-reply. The situation has evolved that a different system 
regulating right-of-reply applies between Member States, but this does not affect 
competitiveness in ENPA’s opinion because of the predominately national identity of 
newspapers in Europe. The right-of-reply practice according to each Member State rather 
than at European level is effective because it suits the legal environment of that Member 
State.  This means that the question of the purpose of a newspaper must be taken into 
account: ENPA believes that a newspaper is consulted in an overwhelming capacity by 
the nationals of its home country and ENPA believes that this indicates that the online 
version will follow its print version in predominately targeting readers of the home 
editorial’s nationality, albeit a slightly different sector of that national population 
according to age, social background, etc. There are a few anomalies to this model, notably 
business titles such as Financial Times or Wall Street Journal Europe for example which 
have a wider cross-border interested readership because of today’s globalised business 
affairs approach. However, ENPA seriously questions the necessity to make online 
newspapers subject to a European audiovisual right-of-reply regime. Rather, newspapers, 
in all their formats should be subject to the same regime, notably that regime which 
applies in existing circumstances to the printed version of the newspaper.  

 
ISSUE 2: Territorial competence. 
 
Issue of registration: In the case of newspapers which operate websites including some online 
audiovisual content which are not based in the European Union, ENPA does not see why 
these newspaper publishers should be forced to be “registered” in any one particular EU 
Member State; the definition of “registration” in this context sounds similar to ENPA to a 
sort of license to publish. Publishers should not be licensed to disseminate content in their 
country of destination and in any case such requirements are against certain EU countries’ 
constitutions (Sweden, The Netherlands, amongst others). Whether any type of “registration” 
which would be required under the revised Television without Frontiers Directive in the 
above respect could be deemed to be interference by the State in indirectly “approving” a 
newspaper’s editorial content (therefore in effect becoming more like a “licensing” 
procedure, which is an action open to abuse and moreover against freedom of expression 
principles for newspapers.) ENPA recommends in conclusion to exclude newspapers in all 
their forms from the Television without Frontiers Directive.  
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- ENPA has asked in this paper for the removal of all newspaper content, online or 

otherwise, from the scope of the revised Television without Frontiers Directive. If for 
some reason, some newspaper content in some form were to fall under the revised 
Directive, ENPA would want to ensure that the following applicable law regimes were 
respected: 

 
The country-of-origin principle: 
- ENPA considers that the country-of-origin principle should undoubtedly remain as the 

backbone principle to the Television without Frontiers Directive under all circumstances. 
Especially where the Commission is considering the application of such audiovisual rules 
to new media and methods of delivery, ENPA maintains that the applicable law should be 
the country where the broadcast originates from and if this is not sufficiently clear in the 
context, where the editorial decision has been taken should apply.  

 
The E-commerce Directive:  
 - As previously mentioned, ENPA considers that the e-commerce Directive should be the 
guiding instrument in regulating the interactive services in terms of ensuring free movement. 
Our other comments on certain commercial communications’ aspects are however put in 
detail in the ENPA paper responding to that Issue Paper.   
 
 
 
Conclusion: 
All newspaper content, whether online or offline, or classified as new media content, 
should, for reasons of legal certainty for the publisher and as demonstrated above, be 
specifically excluded from the scope of the Television Without Frontiers Directive. 
 

⇒ ENPA Proposal: “Where the principal function of a particular electronic news 
communications service is not to provide television programme services or 
audiovisual extracts, but where the audiovisual news feature clearly only forms a 
minority segment of the options available through that electronic news 
communications service, this service should not be subject to the Television 
without Frontiers Directive.”  

 
 
 
We hope that the Commission will take our concerns into serious consideration in this 
consultation on the impact of the revision of the Television without Frontiers Directive, and 
we remain at the disposal of the Commissioner and her services to provide any further 
information that may be required. 
 
Contact: 
Mr Valtteri Niiranen, ENPA Director, 
Valtteri.niiranen@enpa.be  
Brussels, August 2005. 
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