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Liverpool Audiovisual Conference 

 

Issues Paper No 1: Rules applicable to 
Audiovisual Content Services 

 

Response on behalf of CARE for Europe 
 

 

 

0.0 BACKGROUND 
 
0.1 CARE (Christian Action Research & Education) is a registered charity and 

ethical campaigning association supported by 100,000 individual Christians 
and churches of all denominations, the greatest concentration of these being in 
the United Kingdom. Our activities include the provision of a range of 
services concerned with the care and development of children – from crisis 
pregnancy counselling centres, through fostering and adoption services, 
support for teachers and governors in Christian education to rehabilitation of 
young offenders through our remand fostering scheme. 

 
0.2 Because of this we have a particular concern for the healthy development of 

children and young people which includes a recognition of the need for them 
to be protected from harmful content on visual image services to which they 
are likely to have access, whether by accident or design.  

 
0.3 We support the approach of the European Union in seeking to support national 

authorities in the exercise of their responsibilities to regulate the content of 
visual image services. We recognise the need for the current European 
legislation to be adapted and updated in view of the vast technological and 
supply side changes that have taken place in this sector in the sixteen years 
since the original ‘Television without Frontiers’ Directive was adopted.  

 
0.4 CARE was represented at the Public Hearings into the Review organised by 

the European Commission in Brussels on 24th and 25th June 2003.  This 
submission is  in reponse to the first issues paper summarising input 
concerning “rules applicable to Audiovisual Content Services”, in preparation 
for a major audiovisual conference hosted by the European Commission and 
the UK Presidency in September 2005.  

 
Material Competence 
 
1.0 Notion of Audiovisual Content Services 
 
1.1 We entirely support the second alternative policy option proposed at the 

beginning of your paragraph 1.1 namely the establishment of a 
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comprehensive framework for any form of electronic delivery of 
audiovisual content. We also believe that this comprehensive regulatory 
framework should take the form of a binding Directive. The provisions of 
the current Directive & Council Recommendation should therefore be 
consolidated in a single new legislative text with the status of a Directive. 

 
1.2 Visual image services in Europe are currently regulated under two separate 

pieces of European legislation. These are the EU Directive of 3rd October 1989 
(as amended on 30th June 1997) on the coordination of certain provisions laid 
down by law, regulation or administrative action in Member States 
concerning the pursuit of television broadcasting activities – otherwise known 
by the shorter title of the ‘Television without Frontiers’ Directive and the 
Council Recommendation of 24th September 1998 on the development of the 
competitiveness of the European audiovisual and information services 
industry by promoting national frameworks aimed at achieving a comparable 
and effective level of protection of minors and human dignity. Whilst the 
former document is a Directive with binding force requiring the Member 
States to achieve effective implementation by bringing forward appropriate 
national legislation, the latter document is merely advisory seeking the 
voluntary co-operation of national authorities and the private sector. 

 
1.3 Whilst CARE understands the historic reasons for the segmentation of 

European regulation in this way and the impossibility of drafting an 
appropriate document to comprehensively cover the wide range of visual 
image services that have now become available back in 1989, we are firmly of 
the view that the time has come to level the playing field and have a consistent 
approach for all visual image services to which minors are likely to gain 
access regardless of the technical means of delivery. In view of the presence in 
this sector of  a broad range of commercial interests, including those 
originating in relatively unregulated economies outside the EU, we believe 
that only a binding Directive will have the necessary force to secure 
compliance on an even basis. The child in the home or at school faces the 
same threat to their ‘physical, mental or moral development’ (to quote Article 
22 of the current Directive) from images reaching their screen via unprotected 
internet sites or video or DVD recordings as from images originating from 
traditional analogue or digital TV broadcasts. This would also be in line with 
the recommendations in Commission Communication (COM(2001)534 final) 
‘on certain legal aspects relating to cinematographic and other audiovisual 
works’ of 26.09.2001 and the Commission’s Evaluation Report 
(COM(2001)106) on the Council Recommendation in relation to ‘the 
protection of minors and human dignity’ of 27.02.2001. It is also in line with 
the proposals of the Education and Culture Committee of the European 
Parliament (De Sarnez Report) on the European Commission’s proposal for a 
Recommendation of the European Parliament and Council (COM(2004) 341 
final) which are due to be endorsed at this week’s plenary session of the 
European Parliament. 
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2.0  Basic Rules: Protection of Minors 
 
 
2.1  We also agree that the rules to be incorporated in the basic tier of 
obligations applicable to all audiovisual content services should include the 
protection of minors and human dignity. 
 
2.2 Discussion of the appropriate content for these rules appears in our response to 
Issues Paper No 5. 
 
 
3.0  Territorial Competence: Linear Services 
 
3.1  We heartily endorse the country of origin principle and the intent of the 

criteria in Article 2 of the current Directive which ensure that all 
broadcasts, wherever their origin, are allocated to the regulatory 
responsibility of an EU Member State. We agree that adjustments and 
improvements to these have now become necessary in the interests of 
efficiency both for traditional broadcast services and especially for new 
forms of non-traditional electronic communication services. 

 
3.1 Article 2 of the current Directive is very carefully drafted to incorporate a 

cascading series of tests to establish which national authority should be 
responsible for regulating any particular broadcast service and to avoid both 
situations in which broadcasters could find themselves having to adapt their 
services to more than one set of national regulations and any loopholes by 
which broadcasts originating from outside the EU could be received by 
European audiences without being subject to the regulation of any European 
nation. This is done by seeking to allocate responsibility for broadcast material 
originating within the EU to firstly the country within which the broadcaster 
has its head office (clause 3 (a)).  

 
3.2 Secondly – if that would be inappropriate – to the country within which most 

editorial staff are located (clause 3 (b) and (c)).  For broadcasts originating 
outside the EU responsibility for regulation is conferred on the EU Member 
State providing the network frequency, satellite capacity or satellite up-link 
though which the service is received by European viewers (clause 4).  

 
3.3 CARE understands and accepts the arguments outlined in section 2.1.2 for 

reversing the order of criteria for satellite broadcasts originating from outside 
the EU to put the uplink provider before the satellite operator. We also 
welcome the forward thinking involved in consideration of the need to include 
the term ‘multiplexer’ (also 2.1.2) and do not feel this proposal should be 
lightly dismissed. 

 
 
4.0  Territorial Competence: Non-Linear Services 
 
4.1 Within the limitations of its different physical, technological and 

organisational characteristics we would wish to see the territorial 
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competence provisions for non-linear service mirror as closely as possible 
those for linear services. We see no reason to differ from the 
Commission’s preference for following precedents already set in other 
European legislation such as the e-commerce directive and the VAT 
Directive for content originating within the EU. However, we dot feel that 
these would give sufficiently comprehensive protection against material 
originating from outside the EU and that there is therefore a need to look 
at other models such as the Council Decision (2000/375/JHA) to combat 
child pornography and the internet.  

 
4.2 The general establishment criteria of the e-commerce directive (your 2.2.1) 

generally mirror the Television without Frontiers Directive Article 2 criteria as 
far as content provided from within the EU is concerned, and we would favour 
following this approach. However, we are not convinced that the VAT 
Directive provides a sufficiently robust model for dealing with content 
providers originating from outside the EU, as it relies on voluntary registration 
on the part of those disseminating visual content.  Particularly for the control 
of content which might be harmful to minors it is important that there is as 
little reliance as possible on voluntary co-operation by those outside EU 
jurisdiction. We would prefer that an examination is made of the possibility of 
carrying over provisions similar to those in Article 3 of the Council Decision 
of 29 May 2000 to combat child pornography and the internet which makes 
Internet Service Providers liable, after notification, for content originating 
outside the EU. 

 
 
5.0 CONCLUSIONS 
 
5.1 We support the criteria contained in the current Directive for the allocation of 

responsibility for the regulation of audiovisual content both originating from 
inside and outside of the EU. We also support the Commission’s proposals for 
tightening these up as far as linear services are concerned. We further support 
the second alternative major policy option of producing a comprehensive 
regulatory framework covering all forms of electronic communication with the 
protection of minors and human dignity as a basic rule applying to both linear 
and non-linear services. 

 
5.2 However, we are not satisfied that the Commission’s current proposals for 

allocating regulatory responsibility to Member States for non-linear services 
originating outside the EU are adequate and feel this issue needs further 
investigation, with other legal models such as the Council Decision to combat 
child pornography on the internet being worthy of serious consideration.  
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