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EXECUTIVE SUMMARY 
 
●  The debate on revision of the Directive needs to take account of the radical 
change in AV markets that is now underway.  “Do-it-yourself” content will play an 
increasing role in future, and the number of on-line sources for commercial AV 
content will multiply exponentially.  Emergence of a new industry can be anticipated. 
 
●  The advantages of extending TVWF provisions to non-linear services are not 
clear.  Member States will seek to ensure that such services respect minimum 
standards relating to protection of minors, misleading advertising etc – even in the 
absence of EU legislation.  As far as freedom to provide services across borders is 
concerned, non-linear content providers can already rely on the E-Commerce 
Directive. 
 
●  New EU regulation of non-linear AV services is not required to create a “level 
playing field”.  Linear and non-linear services are objectively different, so it is far from 
self-evident that they should be regulated in the same way.  In any case, non-linear 
services are already subject to regulatory and practical constraints so distortions of 
competition are unlikely to arise.   
 
●  Premature EU regulation of non-linear services threatens to disrupt development 
of the emerging “alternative” AV industry.  Firstly, new legislation will be difficult to 
enforce and may soon be discredited, thereby undermining legal certainty for market 
actors.  Secondly, the uncertainty prevailing between presentation of a legislative 
proposal and its final implementation will be particularly damaging to investment in an 
industry in its critical embryo phase.   Thirdly, an attempt to regulate an industry that 
does not yet exist carries a particularly high risk of unintended consequences. 
 
●  These risks can be reduced by dealing with regulation of non-linear services at 
national level.  Such an approach offers greater flexibility, allowing quicker adaptation 
to rapidly changing circumstances.  Therefore, on the “material competence” issue, 
BT would support the Commission’s first policy option – limited revision of the TVWF 
Directive.  Consideration of the second option – establishment of a comprehensive 
framework for all AV content – is best postponed. 
 
●  Regarding “territorial competence”, BT endorses the country of origin principle as 
the conditio sine qua non of the Directive.  Regarding, the specific case of non-linear 
services, the Issue Paper’s discussion of criteria for territorial jurisdiction for nonlinear 
AV content providers underlines our concerns about the consequences of premature 
EU regulation in this field.  Similarly, BT doubts the practicality of applying EU 
regulation to non-linear content providers established outside the EU.  
 
●  If the EU is nevertheless determined to create a homogeneous framework for all 
AV services, a simple extension of old rules should be avoided.  The rules were 
designed for a type of service – linear broadcasting – which is now obsolescent. It 
would be preferable to start with a “clean sheet” of paper when the shape of future 
developments is clearer. 
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INTRODUCTION 
 
BT is pleased to have the opportunity to respond to DG Information Society’s Issue 
Paper which provides a timely stimulus for discussion.  Our comments are drawn 
from experience of the development of technology, doing business in a regulated 
environment, and the provision of electronic communications networks and services, 
including the Internet and broadband. 
 
Since consultations were first launched three years ago, there have been significant 
developments in the technical and business environment.  BT therefore considers 
that it is vital that the current consultation is used as an occasion for reappraisal, and 
reflection about the best way to proceed.  Debate is needed not only about legislative 
options, but also about the environment in which legislation must be applied.  There 
is an opportunity to test the validity of assumptions that have been made about 
technology, markets and consumers, and to seek the views of a broad range of 
individuals and organisations whose interests would be affected if the ideas in the 
Issue Paper were pursued. 
 
BT’s view is that there are merits in a limited revision of the TVWF Directive to  
update definitions and to reduce unnecessary or impractical regulation for the 
providers of traditional TV services.  However, we are not convinced that the time is 
right to create a comprehensive EU framework for all audiovisual (AV) services.   
 
We believe that limited revision is the approach most suited to achievement of the 
EU’s i2010 objectives, and delivery of the Commission’s “Better Regulation” agenda 
(ie, adoption of legilsation which is necessary, justified, proportionate, effective, and 
takes due account of subsidiarity). 
 
This response outlines the rationale behind our position, then addresses the specific 
issues of material and territorial competence. 
 
 
THE BASIS OF BT’S APPROACH 
 
The basis of our approach is that AV services are evolving rapidly.  Developments in 
ICT are continuing to make new devices and applications available at increasingly 
low-cost, enabling people to create, edit, combine, convert and manipulate text, 
images and sound with greater ease for private, public and business use.  
 
As a result, an increasing amount of audio-visual material is being created, and 
distributed outside the traditional broadcast TV industry.  The boundaries between 
“private” and “public”; “non-commercial” and “commercial”; “services” and 
“communications” “audio”, “visual” and “audio-visual” are becoming increasingly fluid.  
 
We feel, therefore, that it is appropriate to examine the implications of these trends to 
establish whether it is necessary or desirable to extend the current TVWF Directive, 
designed to deal with the special circumstances of broadcast TV, to cover any 
content containing moving images and sound.  It is appropriate to see if such a 
regime is needed before undertaking tasks such as the formulation of robust and 
meaningful definitions to define the scope of any new regime. 
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BT also feels that the approach to AV services should reflect the principles of the 
EU’s regulation of the electronic communications sector, in particular that there 
should be; 
• no premature introduction of regulation into new and emerging areas; 
• rigorous market analyses to justify the introduction or continuation of regulation; 

and  
• a trend towards de-regulation and forbearance from regulation. 
 
In accordance with this approach the EU has not hastened to regulate services such 
as Voice over Internet Protocol (VoIP) which may be considered as “overlapping” 
those already provided by established players.  Instead, attention has been focussed 
on ensuring that regulation does not deter entry and growth.    
 
We would welcome a greater degree of consistency between the regulatory 
approach outlined above and the approach indicated by the Issue Paper.  We 
consider the pursuit of minimum regulatory distortion in the development and 
operation of markets is key to fostering growth and the attainment of the 
Commission’s i2010 objectives.  
 
Until a case is made for a general approach to AV services, it is best to apply existing 
measures that address many of the points raised in the Issues Papers.  The E-
Commerce Directive already provides a well-developed, modern and “light-touch” 
framework for fostering the development and growth of on-line services which may 
contain audio-visual material.  It provides legal certainty, takes due account of 
practical issues relating to the inherent cross-border and global nature of on-line 
services and truly facilitates development of a single market for “Information Society 
Services” in the EU.   
 
This approach would also address one of our principal concerns about the present 
proposals for extending the TVwF Directive – that the suggested amendment of the 
country-of-origin principle would undermine the present strong application of this 
principle in the E-Commerce Directive, especially if the scope of TVwF Directive were 
to extend to “non-linear” services.  At the very least there would be an unwelcome 
impact on legal certainty. 
 
The country-of-origin principle expressed in the E-Commerce Directive is 
unequivocal and strong.  Although derogations by Member States are possible, the 
clear and transparent process which must be adopted in order to exercise a 
derogation ensures any applications are carefully considered. To date, we are not 
aware of Member States seeking a significant number of derogations.  There is no 
evidence that such derogations as may have been sought and granted are creating 
material problems that warrant being dealt with under a revised TVwF Directive. 
 
In summary, we feel it would be premature to create a binding EU framework until 
more is known about how AV services are used and traded.  Until that point is 
reached, the EU has a critical leadership role to play by providing a forum for 
exchange of best practice and experience at national level.   
 
 
A NEW MARKET PARADIGM 
 
Much of the debate so far appears to have been characterised by an implicit 
assumption that the new world of AV services will not differ significantly from the old: 
new distribution channels will emerge but will remain relatively limited in number; 
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customer tastes will remain focused on the same types of expensively-produced 
content that they currently consume through their television screens. 
 
An alternative scenario which has long been advocated by some expert observers 
now appears to be winning wide acceptance.  Phenomena which have attained 
critical mass only since the beginning of 2005 – such as ipodcasting, videoblogging – 
seem to provide concrete support for their views.  It is increasingly clear that in the 
new world of AV services  every citizen is a potential content provider and  there is a 
large audience for such “do-it-yourself” content.  We are seeing the rise of the citizen 
publisher and even the citizen broadcaster.  
 
This does not mean that Hollywood movies, detective series and top-level sport do 
not have a role to play in the new world.  But, this type of material will increasingly 
appear alongside content produced for small community audiences - such as video 
recordings of school concerts sold by parent-teacher associations to parents in order 
to raise money for new playground equipment. 
 
Hollywood blockbusters and school concerts represent two ends of a continuum.  
Between these extremes, falling costs of high-quality AV production and distribution, 
and the effective disappearance of distribution cost and capacity constraints will have 
a dramatic impact.  A rich ecosystem of content providers will develop, serving a vast 
spectrum of minority interests.  Many of these organisations will be small entities that 
do not yet exist, and many will find ways to generate revenue through yet-to-be 
invented business models.  In other words, emergence of a new and highly creative 
industry can be anticipated. 
 
BT is committed to major investments which are predicated, wholly or in part, on this 
vision of the future.  Realisation of this vision has, of course, the potential to boost 
economic growth but it also has the potential to enrich the lives of all EU citizens by 
responding to local needs and cultures.  One of the great objectives of EU policy, 
reflected in the provisions of the TVWF, is to provide scope for distinctive European 
cultural activities that would otherwise be neglected by traditional broadcasting 
media.  The emergence of AV services that can produce high quality material for 
relatively small audiences is of the greatest significance for creative development of 
the cultural identity of all EU citizens. 
 
 
ISSUE 1: MATERIAL COMPETENCE 
 
Advantages of additional EU regulation of non-linear AV 
services are not clear 
 
BT fully supports the public policy objectives underlying the current TVWF Directive.  
The company also recognises the importance of these objectives in the field of non-
linear AV services (BT played a leading role in establishment of the Internet Watch 
Foundation and has recently joined ATVOD – the self-regulatory regime for UK 
video-on-demand providers). 
 
As the Commission’s consultations have confirmed, this is a widely-held position. 
There can be little doubt that, in the non-linear AV field, all national governments will 
seek to achieve the same public policy objectives that they have pursued in the field 
of traditional broadcasting – whether or not they are forced to do so by EU legislation.  
Consequently, the need to control misleading advertising, excessively violent films 
and other dangers does not, in itself, appear to justify EU intervention. 
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This leaves consolidation of the Internal Market as a possible rationale for additional 
EU legislation.  Such a rationale is, in fact, extremely hard to construct since the E-
Commerce Directive already establishes freedom for cross-border provision of non-
linear AV services on the basis of the country-of-origin principle. 
 
BT acknowledges that the E-Commerce Directive allows Member States to deviate 
from the country-of-origin principle on the grounds of public health, consumer 
protection, public order, affront to human dignity etc.  However, the basic similarity in 
Member States’ approaches to these issues will provide de facto harmonisation of 
minimum standards, while respecting some enduring cultural differences between 
them.  Furthermore, the inclusion of such derogations in the E-Commerce Directive 
and other items of EU legislation has not led to significant Internal Market failures in 
the past.  We therefore doubt that major problems will arise in the medium-term 
future. 
 
The case for EU regulation of non-linear services would be further weakened by 
implementation of one of the options discussed under “Territorial Competence” in the 
second part of the Issue Paper.  Introduction into the TVWF Directive of derogations 
similar to those already found in the E-Commerce Directive is identified as a 
preferred solution to problems relating to current rules for linear services.  Horizontal 
rules for AV content which include such derogations would lack any raison d’etre as 
far as non-linear content is concerned. 
 
 
Additional EU regulation of non-linear AV services is not 
required to create a “level playing field” 
 
As already indicated, BT accepts that public policy objectives should be the same for 
both linear and non-linear services.  However, even when combined with a need to 
observe technological neutrality, this consideration does not dictate that all AV 
services should be regulated in the same way.  Identical AV services should certainly 
be subject to the same rules – no matter what delivery platform they use (unless 
there are specific features of a platform which render some of the rules 
unnecessary).  But it is far from self-evident that rules designed for linear services 
should in all cases be applied to non-linear services which, by definition, offer greater 
opportunities for user choice and parental control 
 
In any case - contrary to what is sometimes implied - non-linear AV services are not 
free from regulatory and practical constraints.  At EU level they are already subject to 
many of the same requirements that are envisaged as part of a comprehensive EU 
AV regime.  For example, the E-Commerce Directive already requires service 
providers to clearly identify themselves, and to make sure that commercial 
communications are clearly recognisable as such.  Advertising is further regulated by 
the Directive on Unfair Commercial Practices, and the protection of minors has been 
addressed in the 1998 Recommendation on this issue.  The right of reply is covered 
by provisions in the draft “Rome II” Regulation. 
 
Similarly, many provisions at national level do not distinguish the form in which 
content is made available.  For example, in the UK the competence of the Advertising 
Standards Authority applies to all forms of media. 
 
It must also be emphasised that any content provider aspiring to acquire significant 
scale in new AV markets will need to preserve or develop a “respected” brand.  In 
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other words, its output will conform with basic public policy objectives, whether or not 
it is subject to regulation.  UK mobile operators’ spontaneous establishment of a code 
of conduct for 3G content testifies to this point. 
 
 
Costs of additional EU regulation of non-linear AV services 
may exceed benefits 
 
In a scenario where the new world of AV services does not differ significantly from 
the old, establishment of a comprehensive EU legislative framework for all AV 
services might be achieved relatively painlessly.  However, premature introduction of 
such a framework threatens serious disruption of the new AV market paradigm that 
has been outlined above.  More specifically, three risks can be identified. 
 
Firstly, it is difficult to conceive how it will be possible to ensure effective enforcement 
of a regime that must be applied to many thousands, perhaps millions of content 
providers – both inside and outside the EU.  Any regime which cannot be effectively 
enforced will be discredited and increasingly disregarded.  The final result will be 
less, rather than more legal certainty for market actors. 
 
Secondly, the market actors affected by a Commission proposal will be exposed to 
several years of uncertainty while the draft legislation is debated, finalised and 
implemented.  This problem will be created even if the Commission’s final proposal 
adopts the most minimalist, light-touch approach.  A similar objection could of course 
be raised against any draft EU legislation.  However, we fear that such uncertainty 
will be particularly damaging to investment in a new industry in its critical embryo 
phase. 
 
Thirdly, the proposal under consideration amounts to a plan for regulation of an 
industry that does not yet exist.  In such circumstances, there is particularly high risk 
that the detailed wording of legislation will lead to unintended consequences.  Again, 
this risk exists even if the Commission’s final proposal adopts the most minimalist, 
light-touch approach.  No amount of consultation and no number of impact 
assessments of can entirely solve this problem since, having yet to appear, many of 
the stakeholders who will be affected are unable to provide their input. 
 
The absence of draft legislative text at this stage (and the logic of our own argument) 
makes it hard to provide concrete illustrations of this final risk.  We would 
nevertheless highlight the definitions of “content service provider” in the box at the 
end of the “Material Competence” discussion.  Either of the wordings cited would 
threaten the emergence of the new breed of content aggregator that will be needed 
to make new AV markets function effectively.  On the one hand, such an actor will 
need to undertake some selection and organisation of content in order to transform 
the rich chaos of content offerings into a user-friendly service.  On the other hand, 
the quantity of content processed in this way will make pre-transmission vetting 
impracticable.  Consequently, the aggregator could be exposed to uncontrollable and 
unlimited liability – even in situations where it is not itself charging for the content. 
 
The three risks described above can all be reduced by dealing with regulation of non-
linear AV services at national level.  Such an approach offers inherently greater 
flexibility, allowing quicker adaptation to rapidly changing circumstances. 
 

IP1: BT comments  page 7 of 9 



 
ISSUE 2: TERRITORIAL COMPETENCE 
 
Country-of-origin approach is essential 
 
The main point that BT would emphasise under this heading is its strong support for 
the view already expressed by other industry representatives and experts: 
maintenance of an effective country-of-origin principle represents the “conditio sine 
qua non” of the TVWF Directive.  As already indicated above, we are particularly 
alarmed by the suggestion that Article 2a of the Directive might be extended to cover 
considerations of overriding public interest other than those included at present.  
Horizontal rules for AV content which include such derogations would lack any raison 
d’etre as far as non-linear content is concerned. 
 
 
Criteria for non-linear jurisdiction are ambiguous 
 
With regard to determination of territorial jurisdiction for non-linear service providers, 
we would recall our comments above regarding possible definitions of a “content 
service provider”.  Since the concept of editorial responsibility is likely to become 
more fluid in new AV markets, neither of the criteria suggested in para 2.2.1 of the 
Commission paper will be able to determine jurisdiction unambiguously in all cases.  
The E-Commerce Directive’s definition of a “service provider” provides greater 
certainty 
 
 
Implementation without establishment will be ineffective 
 
It is difficult to envisage that a registration system as outlined in the Issue Paper 
would be effective or workable in relation to the millions of people based outside the 
EU who may be involved in activities that result in commercial AV material reaching 
users in the EU.  In fact, the examples that are provided of where the current TVwF 
rules are already being circumvented suggested that a registration system would not 
even be workable in relation traditional TV broadcasts coming into the EU from 
outside the EU, and these are inherently more limited and controllable than on-line 
services. 
 
Introducing registration requirements would raise significant issues on extra-
territoriality and interference with freedom of expression which merit further analysis. 
It is also not clear that the considerations applicable to fiscal measures are 
transferable. 
 
If one or more EU-based intermediaries involved in the chain of access and delivery 
of audiovisual material were to be required to implement measures to monitor, block 
and filter material emanating from a non- registrant then that would entail a further 
significant divergence from the approach adopted in the E-Commerce Directive.  
 
 
CONCLUSION 
 
As already indicated, BT’s view is that the Commission should adopt the first of the 
two main policy options identified at the outset of the Issue Paper: limited revision of 
the TVWF Directive.  This revision needs to concentrate on only two points.  First, 
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some simplification of current quantitative rules on advertising is clearly appropriate.  
Secondly, an updating of the definition of “broadcasting” in Article 1a of the Directive 
may be desirable in order to make it explicit that all linear services are covered - 
irrespective of their delivery platform.  
 
Our support for this second revision comes with the caveat that linear broadcasting 
will be subject to accelerating erosion as a distinct category of service.  For example, 
the spread of TiVo-type devices1 will increasingly allow users to consume linear 
broadcasts in a non-linear way.  Growing opportunities for viewer interactivity within 
programmes will have a similar effect. 
 
Against this background, we would underline that the simple extension of existing 
rules is not the only way to establish a homogenous EU regulatory environment for 
all AV content providers.  Instead, it may soon be more appropriate to completely 
rethink EU AV regulation using a “clean sheet of paper”.  For example, one option 
that may need to be considered is abandonment of the current “command and 
control” approach, in favour of a greater emphasis on user education and 
empowerment.   Linear services might then be included in the scope of E-Commerce 
Directive, thereby creating a uniform EU framework for all actors involved in AV 
content provision via an alternative route ● 

                                                 
1 http://www.tivo.co.uk/4.0.asp
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