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Comments on the 
Commission Consultation on Rules Applicable to Audiovisual 

Content Services 
 
5 September 2005 
 
 
 
Bertelsmann welcomes the possibility to submit its comments regarding the public con-
sultation on the review of the TVWF Directive as suggested in the Commission’s recent 
issue papers, dated 16 April 2004.   
 
Bertelsmann is a multifaceted media company with wide interests. Nevertheless, 
Bertelsmann supports Commissioner Viviane Reding in her commitment to maintain a 
solid, forward-looking regulatory scheme for cross-border TV. In addition, the Lisbon 
strategy, in which communications services form an important cornerstone, suggests a 
regime that will help foster the development of new and emerging communications ser-
vices in 2010.  
 
The current TVWF Directive is characterized by a high degree of regulatory interven-
tion. Today, broadcasting is one of the most heavily regulated industries in the Euro-
pean Union. At the same time, European media companies have to compete success-
fully with international competitors, especially U.S. companies.  
 
In order to enable European companies to compete globally, it would be a wrong ap-
proach to take protectionist measures, such as quotas. On the contrary: Europe needs 
to strengthen its media industries by avoiding over-regulation and introducing more 
flexible rules. Therefore, the examination should address the “Better Regulation” pro-
gramme in the instant revision process. Bertelsmann especially emphasizes the need 
for liberal rules in the field of advertising - it is the commercial basis of existence for 
broadcasters and other media. 
 
Bertelsmann generally favours a liberal approach to the future regulation of audiovisual 
services. 
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 Issue 1: Material Competence  

Extension of TVWF Scope to be Studied Carefully 
 
Media convergence is driving all media companies to re-examine their established 
business models. Regulation must evolve in parallel with this process, particularly as 
consumer behaviour and experience changes from the analogue world.  
 
The hitherto and future development of audiovisual services is characterized by a 
strengthening of consumer control and a lowering of entry barriers. Consumers who are 
able to control their consumption of services, are likewise in a position to control their 
consumption of advertising. It therefore dramatically reduces the need for tightly-knit 
regulation in the respective field. The same is true for a low barrier of entry. The regula-
tion for audiovisual services goes back to the beginning of analogue television and was 
based on the scarcity of airwaves available for broadcasting. Content regulation for 
audiovisual services was designed to serve the freedom of expression by facilitating the 
free movement of broadcasting and TV programs. New forms of communication, such 
as the internet and digital TV, display the other extreme: Consumers’ access is less lim-
ited to obtaining information.  
 
Many obligations from the days of analogue monopoly are clearly inappropriate in the 
new, multiplatform environment. The TVWF Directive should therefore be adapted to 
ensure that new TV services (including TV programmes distributed via broadband, 
Internet or mobile platforms), similar to traditional TV services, are all equally subject to 
less regulation and more flexible rules. Bertelsmann is concerned that the focus of 
TVWF revision has shifted from the original purpose of the Directive, to facilitate an in-
ternal market in broadcast services through minimum harmonisation, towards a tool 
which regulates content per se. We urge the Commission to examine the need for gen-
eral rules for all audiovisual media carefully and to avoid excessive regulation of nas-
cent services and markets.  The scope of the TVWF Directive, clarifying the inclusion of 
new broadcast distribution channels, the Electronic Commerce Directive and the provi-
sions of the Communications Package already covers the area of audiovisual services. 
There is no unregulated area of audiovisual services prompting a new regime for 
“audiovisual content services”. Especially in times of “Better Regulation”, new regulation 
should be avoided unless compelling reasons mandate it. The Commission has not ad-
dressed the question of added value in the light of existing regulation.  
 
In addition, Bertelsmann is concerned that a TVWF Directive based on the principle of 
technological neutrality would enable public broadcasters to extend the scope of their 
mandate to all platforms. The TVWF Directive must not justify a re-definition of the pub-
licly financed services they offer. 
 
The Proposed Distinction between Linear and Non-linear Services is Hardly Feasible 
 
The distinction between linear and non-linear services is hardly feasible, as showed by 
the Mediakabel decision of the European Court of Justice: According to the Court, a 
pay-per-view service which is only accessible upon individual request by means of an 
individual key would be defined as a linear service, as the service provider broadcasts a 
list of films simultaneously on the same terms. In opposition to this, video on demand 
services would fall within the definition of non-linear services. With regard to the ex-
pected shortening of broadcasting intervals for near-video-on-demand, the criteria of 
simultaneousness will not yield the desired result.  
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In addition, in an interactive environment, it will be possible to switch from linear TV 
content to interactive TV. It is not clear how the proposed distinction would apply to in-
teractive TV, when, departing from a linear TV content, the viewer has chosen the time 
at which he views interactive content on TV. This is another example which shows that 
the distinction between linear and non-linear services is hardly feasible. 
 
Therefore, the question cannot be if the material competence of the TVWF Directive 
should be extended to new services. In contrast, audiovisual services currently falling 
under the TVWF Directive should be relegated to another, lower tier. The strengthening 
of consumer control and the lowering of entry barriers justify such a step of careful de-
regulation. 
 
Radio Should Not be Covered 
 
Including radio into the TVWF scope would neither be relevant, nor appropriate. Radio 
is “only” an audio service, which, unlike TV services, implies a different experience for 
listeners. Besides, radio remains a national, regional or local medium. As such, it is al-
ready heavily regulated at national or local levels. Bertelsmann fails to see what would 
be the added value of an additional European regulation, while, to our knowledge, no 
internal market issues have arisen in relation to radio broadcasting. 
 
With regard to new ways of digital cross-border radio transmission (DAB, DRM), the de-
velopment of these new transmission models should not be hampered by premature 
legislation. Anticipating, the inclusion of the potential digital cross-border radio trans-
mission models would stifle any attempt to develop successful models and would 
strongly hinder their competitive capability. 
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 Issue 2: Territorial Competence 
 
The Country of Origin Principle Must be Maintained 
 
Bertelsmann strongly agrees with the Commission that the country of origin principle is 
at the core of the TVWF Directive and a necessary condition for the creation of an inter-
nal market for television broadcasts. The multiplication of audiovisual services in 
Europe does indeed owe its success story to the country of origin principle. Since the 
TVWF Directive was adopted in 1989, the country of origin principle has contributed 
substantially to the development of “Television Without Frontiers” in Europe. In addition, 
the country of origin principle was adopted as the guiding principle in other fields, 
namely in the Electronic Commerce Directive, where it prompted a similar success 
story. 
 
Bertelsmann therefore expresses its firm opposition to any proposals to depart from the 
country of origin principle as the guiding principle of the TVWF Directive such as in the 
Note (8806/05) of some Member States submitted to the agenda for the Education, 
Youth and Culture Council meeting on 23 and 24 May 2004, referred to in footnote 9 of 
Issue Paper I. A departure from the country of origin principle would contradict the goal 
of the TVWF Directive: to strengthen the free movement of services and audiovisual 
products. It would put access to all programs in all EU Member States, the unification 
process of the European Union and the diversity of the European media landscape at a 
severe risk. Broadcasting is one of the most heavily regulated industries in the Euro-
pean Union. If broadcasting stations had to comply with the regulations of each individ-
ual EU Member State in which their signals can be received via satellite, their regulatory 
burden would be multiplied to an unacceptable level. Immense entry barriers would 
foreclose market entry for smaller services. 
 
We therefore strongly support the Commission in its decision to maintain the country of 
origin principle. 

Language is Not a Suitable Criterion to Determine Intent to Evade Legislation 
 
The language of a programme as a criterion for determining the country of origin is 
generally not compatible with a multi-lingual internal market in which cross border tele-
vision is particularly prevalent. The country of origin principle is specifically designed to 
facilitate the dissemination of European content across national borders and in different 
languages. Specifically, we do not see what the language of a programme can actually 
tell us about the broadcaster’s intent to evade legislation. The broadcaster might 
choose to operate from a Member State that has the same official language as the tar-
get Member State or the broadcaster might target small, unofficial language groups 
within a certain Member State from outside that Member State. It is also not uncommon 
to provide the user with a choice of two or more languages. The mere use of a certain 
language is therefore not a valid argument to prove or disprove an intention to evade 
legislation. This is why the Court stated that the abuse or fraudulent conduct must be 
proven case by case and on the basis of objective evidence. We do not see an alterna-
tive to the need for this case-by-case analysis. 

Modification of Article 2 (3) TVWF is Not Justified 
 
Bertelsmann believes that the current wording of Article 2(3) TVWF is a workable solu-
tion in spite of some interpretation difficulties. All normative legal terms are open to in-
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terpretation, and it has always been the responsibility of the courts to further clarify such 
terms on a case-by-case basis. The directive cannot possibly provide custom-tailored 
solutions to all conceivable constellations and should not attempt to do so.  
 
The underlying principle is to find the place where key decisions regarding content are 
made. The everyday application of this principle may make it necessary to consider dif-
ferent factors in different situations and cannot be laid down in generally worded rules. 

Extension of Article 2a TVWF is Not Justified and Would Jeopardize the Country of Ori-
gin Principle  
 
Because we are a strong supporter of the country of origin principle, we oppose an ex-
tension of the list of overriding public interests as such an extension would substantially 
weaken the country of origin principle. 
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 Issue 3: Cultural Diversity and the Promotion of European and Independent 
Audiovisual Production 

No Strengthening of Quota Obligations  

Quotas are an obsolete intervention into broadcasters’ scheduling freedom. Therefore, 
Bertelsmann opposes any extension of the current obligations in the TVWF Directive. 

Concerning new services, it would be inappropriate to impose quota obligations. Due to 
their practically non-existent entry barriers, new services, especially online services, 
have already proven to be the ideal environment to foster cultural diversity. Pluralism is 
inherent to the technical characteristics of these new services and in no other field 
would the legal imposition of quotas be more out of place. 

With regard to independent productions, Bertelsmann disagrees with attempts to give a 
uniform, harmonised and rigid definition of the concept of “independent producer” at 
European level. The elaboration of such a concept at European level is not feasible be-
cause of European diversity: markets are heterogeneous, with significant variations be-
tween large and small markets and between widely or lesser-spoken languages. Be-
sides, the transition towards digital switchover will entail a substantial increase of the 
number of channels and therefore further market fragmentation than today. 
 
We therefore support Commissioner Viviane Reding’s statement which she gave in her 
speech “The Media and Globalisation” at the European Forum Alpbach on 31 August 
2005: 
  
“It could very well be that the old contradiction felt by many between globalisation and 
cultural diversity belongs to the past. We certainly do not need “quotas” on Internet con-
tent. We will not achieve cultural diversity by means of regulation, it will impose itself. A 
company offering media services in Europe without taking account of the cultural diver-
sity would inevitably fail. This is an economic and commercial fact, which is understood 
more and more by European and Non-European businesses.” 
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 Issue 4: Commercial communications 

Reduced Regulation which Allows for the Adaptation to New Paradigms  
 
Bertelsmann believes that antiquated regulation, in particular restrictive advertising 
rules specific to analogue TV should be abolished. Digitalisation and new technologies, 
such as PVR and skipping functions, will fundamentally change parameters of business 
model. In addition, the increased power and sovereignty of viewers with a broad choice 
of free TV and other media made strict regulation obsolete. 
 
Legislation must acknowledge new parameters to sustain competitive commercial free-
to-air TV industry and reduce regulation to allow broadcasters to adapt to new para-
digms and develop new forms of advertising 

To Avoid New Advertising Bans 
 
Due to increased diversity and a higher degree of user control, audiovisual commercial 
communications require less regulation. As far as the protection of minors or other spe-
cial user groups is concerned, there are numerous ways to achieve effective protection 
without unduly restricting legitimate industry interests. 
 
Experience in the different Member States shows that the rules on the protection of mi-
nors are satisfactory. If problems are seen with a view to the application of these rules, 
this is a matter of enforcement, not legislation.  
 
Bertelsmann believes that a special emphasis should be put on self-regulatory regimes, 
in particular as far as pharmaceutical products are concerned. Due to the fast pace of 
both the broadcasting and the online sector, self-regulatory regimes generally tend to 
work better than the less flexible approach of a too detailed legislation.  
 
We therefore urge the Commission to examine carefully if there is a genuine need for 
harmonisation. Successful self-regulatory schemes are in place and might be adversely 
affected by any interference. 

Recognisability of Commercial Communications and Safeguarding of Editorial Inde-
pendence 
 
The TVWF Directive requires advertising and teleshopping to be “recognisable as such” 
and “kept quite separate” from other parts of programmes in order that viewers clearly 
identify commercial communications on the one hand and editorial content on the other 
hand. This dual requirement of identification and separation implicitly has the effect of 
hindering, within the current legal framework, recourse to innovative advertising tech-
niques, like split-screen and interactive advertising and of not authorising product 
placement in programmes produced by broadcasters covered by the TVWF Directive. 
While Bertelsmann believes that the requirement to make advertising and teleshopping 
spots recognisable is an essential cornerstone for the industry to gain consumer trust, 
we consider separation as only one of the means to enable viewers to recognise com-
mercial content.  
 
. 
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Against the background of the modified market situation and the fact that some pro-
grammes over which broadcasters under EU jurisdiction have no production responsi-
bility are broadcast with product placement, product placement and new advertising 
techniques, like in particular but not limited to split-screen advertising and interactive 
advertising, should be permitted provided that the specific advertising form is recognis-
able as such. Bertelsmann therefore supports the Commission in its consideration to 
abandon the requirement of separation  
 
The authorisation of product placement would cover the development of the advertising 
market as it presently exists, whereas product placement today in fact operates without 
any regulated environment. However, product placement must not jeopardise editorial 
independence. It must be guaranteed that editorial departments have the free choice 
whether to insert product placement or not.  
 
Explicit authorisation should be accompanied by the obligation to provide clear identifi-
cation at suitable place of the programme concerned. Besides, Bertelsmann supports 
extending public health principles, i.e. prohibiting tobacco and prescription medicines, 
and regulating the presentation of alcohol. Bertelsmann also favours the application of 
rules on human dignity and protection of minors. Finally, product placement should not 
be implemented in news, religious and children programmes.  

Rules for the Insertion of Sponsored Content to be Clarified 
 
Bertelsmann suggests clarifying that the insertion of the name and/or logo of the spon-
sor may be virtual, e.g. by replacing existing advertising boards on the playing field dur-
ing sporting events, provided the integrity of the programme, the interests of rights 
holders, and the comfort and pleasure of the viewer are not prejudiced. Virtual sponsor-
ing has also proven to be an effective, viewer friendly new advertising technique.  

Application of the Rules with Priority to Self-Regulation 
 
Bertelsmann strongly supports the idea of self regulation and codes of conducts. 
Broadcasting self-regulatory regimes generally tend to work better than the less flexible 
approach of a too detailed legislation. Member States should be asked to take fuller ac-
count of these developments when transposing the new Directive. 

Flexible Hourly and Daily Advertising Limits to be Introduced 
 
Technological progress and the diversification of supply give users more autonomy. 
This growing degree of user choice and control must be taken into account. Besides, 
viewer pleasure and comfort have become quality parameters in an extremely competi-
tive environment. Today, it is of paramount importance for broadcasters not to annoy 
viewers with excessive advertising. We trust in the market forces and therefore favour 
deregulation and simplification of the rules.  
 
Neither the daily nor the hourly limit on advertising provides added value. These limits 
therefore should be adapted in order to achieve a more flexible allocation of advertising 
over a day. Broadcasters do not seek to rise advertising time to a maximum, but simply 
need more flexibility in placing advertising time during hour/day/year. The viewers mar-
ket does limit advertising time efficiently. 
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With regards to teleshopping, Bertelsmann welcomes the Commission’s approach to 
consider the abolition of the daily limit and of the restrictions enshrined in Article 18a 
(2). The minimum duration of 15 minutes for teleshopping windows is not relevant any 
more. We agree with the suggested option for channels exclusively devoted to tele-
shopping, to be exempted from the application of quantitative rules from Articles 18 and 
18a. 

Insertion of Advertising to be Facilitated 
 
The current wordings of Article 11 (2) and Article 10 (2) TVWF hinder the development 
of viewer friendly mini spots during short, accidental breaks, e.g. in sports programs, as 
well as split screens. The former fill in natural, i.e. accidental short breaks, mainly in 
sports programmes like boxing, wrestling, soccer, or football (corner, free kick, player 
replacement etc). The latter are viewer friendly because they endow the viewer with the 
choice to follow the programme or the advertising or both at the same time. Neither of 
these new techniques interrupts the flow of the programme.  
 
Accordingly, both of them offer the viewer a piece of market information without “wast-
ing” extra time. Viewers have enormous choice and control to avoid excessive or un-
wanted advertising breaks. Taking into account the overall concept of the average con-
sumer who is reasonably well-informed, observant and circumspect, viewers don’t need 
to be over-protected. Besides, programs are commissioned specifically for commercial 
free-TV and producers therefore consider advertising breaks in development already. 
Their rights are not in jeopardy. 
 
Therefore, these provisions should be simplified in order to take account of technologi-
cal evolution, market development and the aim of simplification, flexibility and effective-
ness in monitoring the application of the future regulatory framework. Bertelsmann be-
lieves that the intended result – making sure that viewers do not confuse commercial 
and editorial content – can be achieved by a strict application of the requirement to 
make advertising recognisable as well as by individual advertising placement self re-
strictions in private law contracts. 
 
If advertising is clearly distinguishable from editorial content, there is no compelling 
need to prohibit isolated spots. We therefore suggest re-evaluating the validity of Article 
11 (2) and Article 10 (2) TVWF in an evolving, viewer friendly advertising environment. 
Finally, it would help in situations where the broadcaster does not have sufficient adver-
tising orders to permit a group of spots. 
 
Also, the current wording of Article 10 (1) requires a separation “by optical and/or 
acoustic means”; a temporal separation is not mentioned. If the requirement of separa-
tion is not abandoned altogether, it could be clarified explicitly that compliance with Arti-
cle 10 (1) TVWF does not require a temporal separation. 
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 Issue 5: Protection of Minors and Human Dignity; Right of Reply 

Priority to Self-Regulation 
 
The protection of minors and human dignity is an important cluster in European audio-
visual policy. Bertelsmann agrees with the view that the current versions of Articles 22, 
22a and 23 TVWF suffice. 
 
We propose not to interfere with the successful work of national self-regulatory bodies 
and existing national legislation. A general harmonisation of standards would endanger 
and possibly replace successful self regulation regimes and thus dramatically conflict 
with the outlined standards of “Better Regulation”. Instead, the Commission continue 
not to interfere with effective self-regulation schemes. 

Effective Right to Reply at National Level  
 
With regard to the right of reply, we urge the Commission to examine carefully if there is 
an actual need for harmonisation. Remedies for “assertion of incorrect facts” (Article 23 
TVWF) exist in Member States for all forms of media, because they stem directly from 
the general protection of personal dignity. Bertelsmann therefore sees no need for har-
monisation at this point in time. 
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 Issue 6: Media Pluralism – What should be the European Union’s Role? 

Bertelsmann agrees with the conclusion of the Commission that the right "balance be-
tween the safeguard of media pluralism in Europe and the possibilities for European 
companies to compete globally is crucial", and „that many different measures are in 
place at different levels in order to safeguard pluralism". 
 
There is no need and no added value of additional European actions concerning media 
concentration. We consider the existing measures as being sufficient in order to protect 
media pluralism. Moreover, digitization of traditional broadcasting and the Internet, etc. 
are causing the number of media offerings to grow exponentially. Consumers are able 
to reach a variety of different information sources, thus plurality is also guaranteed by 
the glut of media sources.  
 
Besides, cross-ownership regulations that focus purely on mathematical terms do not 
take into account corporate principles such as Gruner+Jahr’s publishing model. Under 
this model, a publishing company is an “umbrella” for a number of independent titles, 
each of them headed by publishers bearing independent responsibility for their publica-
tion’s content. So there is no such thing as a Gruner+Jahr opinion, let alone a Bertels-
mann opinion. Indeed, Bertelsmann has committed itself to diversity of opinions. 
 
 
For any further questions or comments, please contact: 
  
Stephan Schumacher 
Vice President Government Relations 
Head of the Brussels Liaison Office 
Phone: +32-2-230-4417 
stephan.schumacher@bertelsmann.de 
 
Dr. Martina Peucker 
Senior Director Government Relations 
Brussels Liason Office 
Phone: +32-2-230-4417 
martina.peucker@bertelsmann.de 
 


