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Statement of the Position of ARD and ZDF on the Topic Paper for the Liverpool Conference on 
Audiovisual Politics 

 

“Regulations for Audiovisual Content Services” 

 

The topics addressed in the aforementioned paper represent far and away the most important area of 

discussion with respect to the revision of the TVWFDirective. Especially the question concerning an 

expansion of the scope of application encompasses the possibility of establishing a fundamental 

strategy for the development of a knowledge-based and mobile information society. This in turn is one of 

the key pillars of the Lisbon process which has been rejuvenated. Moreover, the i2010 memorandum 

from the GD Information Society of the European Commission of June 2005 assigns an important key 

function to the audio-visual industry. The first of the three pillars described in this memo designates the 

establishment of a joint information space. The GD Information Society itself expressly refers to the 

contents of the TVWF Directive. 

 

But the sector of information and communications technology is more than merely an engine for growth 

and employment. At a minimum, the media and communications services which are directed at the 

general public and relevant in terms of publication are of special significance for the future shape of the 

European social model as a whole. 

 

The TVWF Directive has always been limited strictly to the so-called classic television programming. Yet 

the convergence in the media sector has now progressed to the point that EU lawmakers must respond 

to the developments both past and future. The phenomenon is not restricted solely to the intertwining of 

various technologies, platforms and content forms, but takes in at the same time the so-called hybrid 

services which cannot clearly be allocated to one of the legally established categories. 

 

The legal consequence is that the new media and communications landscape requires a coherent 

regulatory framework consistent within itself and which, on the one hand, provides for regulatory clarity 

and prevents contradictions, but, on the other hand, allows adequate breathing room for the further 

development of the new services.  
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ARD and ZDF are therefore in favour of expanding the scope of application of the  TVWF 
Directive in the form of a possible general or content directive as proposed by the GD 
Information Society (under Item 1.1, second bullet). 

 

This position is supported especially by the following considerations: 

 

- If the scope of application remains unchanged, significant developments of the future such as call-

up services, Internet TV or videostreaming via mobile phone will be governed by widely disparate 

bodies of regulations such as the directive concerning electronic commerce and/or (only) the future 

directive for services on the single European market and/or (only) national regulations. Especially 

the latter could vary widely. This is expressly allowed by Art. 1, Para. 6 of the directive on electronic 

commerce. German law, for example, contains regulations for the protection of young people when 

dealing with call-up services, while corresponding regulations are lacking in other member 

countries. One can observe here a legal development similar to that for the classic television sector 

during the 1980s. The inclusion of new services in a new content directive, at least in the sense of a 

minimum harmonization, is necessary to prevent distortion of competition resulting from the 

discrepancies, in part significant, among the regulatory systems of the individual member countries 

which (could) adversely affect the single European market.  

 

- The inclusion of the new services also leads to more coherence of the EU policies as a whole, 

which have proclaimed the necessity of updating the Lisbon strategy, including the development of 

the information society with the aim of being an inclusive society. A regulatory framework which 

would apply uniformly to all relevant services is required to achieve this. The services among 

themselves also require a minimum base of common regulations which will prevent the 

discrimination of certain developments to ensure their harmonious further development. 

 

- In this context, it is also clear that sector-specific regulations must be given preference over general 

regulations touching on a few highlights. Both the classic audio-visual services as well as the new 

and hybrid services growing out of them will find a more satisfactory regulatory home in a content 

directive adapted to the special circumstances of the sector than in a horizontally designed 

directive, such as the planned directive for services on the single European market, which by its 

nature should not and cannot take into account the special conditions of the media sector. 

 

- Finally, the TVWF Directive has proven its value, both in terms of its regulatory instruments namely, 

the country of origin principle anchored here, but additionally adapted specifically to television 

services and of its content orientation. Thus the directive properly allows for the realization of the 

basic freedom of the performance of services across borders and, at the same time, recognizes the 
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special significance of the audio-visual sector for the development of society and the individual. This 

is especially true of the cultural performance of this sector. All of this can, and must, apply to the so-

called new services as well. 
 

In view of the expansion of the scope of application favoured by ARD and ZDF, it is urged 
that the relationship to related bodies of regulations, in particular the Directive on electronic 
commerce, has to be clarified. The lex specialis principle which intervenes to the benefit of 
the content directive should be expressly standardized.  

 

However, the inclusion is required only for those services which have a noticeable social significance (in 

a broader sense). ARD and ZDF therefore favour assessment of the impact of a service as an additional 

and in this case restricting criterion. The (in a broader sense) social significance/effect is the 

distinguishing element which separates the regulations applying in the audiovisual sector from all other 

regulatory codes and justifies their priority as special provisions. The criterion impact should exhibit a 

qualitative moment as well as quantitative elements. Inherent in the concept is the consideration of a de 

minimis threshold, familiar from other areas of European law as well, which would allow services in the 

early stages of their existence the freedom required for their initial development.  
 

ARD and ZDF propose the application of the social significance (impact) as an additional 
criterion. 

 

The special role played by all audio-visual media per se must also be recognized for the electronic 

media which, following the expansion of the scope of application, will not be covered by the future 

content directive. This simultaneously means that proper allowance for the special circumstances of 

audiovisual must remain up to the member countries, in particular by means of media-specific 

regulations within each country. 

 

The definitions which must be stated in advance will have a decisive weight for the content of the future 

directive. The GD Information Society proposes the term definition "broadcasting of moving images, with 

or without sound" (Item 1.1 and Item 1.2.5). 

 

This definition would not include radio. ARD and ZDF agree with the approach to the extent that they do 

not here call for the inclusion of radio because this medium continues essentially to have only national 

distribution. But at the same time, they expressly point out that radio not different from television 

performs a social function, as is recognized as primary law in the Amsterdam Protocol. This special 

property of radio (as well) must continue to find proper consideration at the EU level. This means that 

radio may not under any circumstances be subject to a horizontal regulation which is primarily, much 

less exclusively, oriented to commerce and competition. If in the future a secondary law regulation for 

radio is established, such a regulation may be solely sector-specific and must give proper consideration 

to the special significance of radio for the democratic, social and cultural requirements of society and for 
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the protection of media pluralism. To this extent, the country of origin principle in particular must be 

firmly anchored and the competence of the member countries to regulate the non-harmonized aspects 

must be recognized.  
 

Even though, as is correct at the present, no need for regulations to include radio in the 
future content directive is seen, the special circumstances of this medium must 
nevertheless, in the opinion of ARD and ZDF, be taken into account. In any case, radio is 
(thus) to be excepted from the scope of application of the proposed directive for services 
on the single European market. 

 

If the national codes of regulations for radio in the member states prove to be inadequate in the future, a 

separate discussion would be required to determine the extent to which the special circumstances of 

radio would have to be considered at the EU level, perhaps within the framework of sector-specific 

regulations. 

 

With regard to the definition for content service providers, ARD and ZDF are in favour of defining the 

variations proposed by the GD Information Society (under Item 1.2.5) as complementary, and not as 

mutually exclusive, alternatives. This would enable additionally the inclusion of portal operators or 

electronic programme guides, for example. With respect to the second alternative, the suggestion is 

also made to secure a basis for authorization which would give the member countries the possibility to 

provide for a more detailed form at the national level.  

 

Regarding the Model of the Gradated Regulatory Density 

 

ARD and ZDF welcome the idea of the GD Information Society to supplement the possible expansion of 

the scope of application with a model of gradated regulatory density. This conforms to the principle of 

proportionality and, indirectly at least, to the principle of subsidiarity. The model of gradated regulatory 

density is also found in German law (radio and television, media services, teleservices) and has proven 

its value here.  

 

ARD and ZDF agree with the approach of the GD Information Society to subject non-linear services 

which in future will be included in the content directive (at least at this point in time) to minimum 

standards only. But at the same time, ARD and ZDF point out that the member states must be allowed 

the opportunity to provide stricter national regulations for non-linear services regulated by the EU in 

future, in particular if the social significance of these services becomes increasingly closer to that of the 

linear services. 


