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AOP response to the 

European Commission Issues Paper on Rules 

Applicable to Audiovisual Content Services 

About AOP 

The UK Association of Online Publishers (AOP) is an industry body representing online 
publishing companies that create original, branded, quality content.  AOP champions the 
interests of approximately 160 publishing companies from diverse backgrounds including 
newspaper and magazine publishing, TV and radio broadcasting, and pure online media.  
Together they publish around 1,150 products and their websites attract more than five 
billion page impressions per month. 

AOP formed in 2002, in response to the growth of the Internet as a publishing medium, 
with the pace of change creating its own challenges: How are publishers to position 
themselves in the digital age?  How will the users (readers, viewers, listeners, 
contributors) of the future want to find and use content?  Will they be creating it 
themselves? 

AOP presents a unified voice to industry and Government, specifically to address issues 
and concerns relating to all areas of online publishing.  AOP publishes original research, 
hosts forums, awards and conferences, covering a range of topics from paid-for-content, 
subscription models and data protection, through to copyright, content management, 
new technologies and audience measurement. 

Members include Associated New Media, BBC, BSkyB, Capital Radio Group, CNET 
Networks, Channel 4, Dennis Interactive, The Economist Group, Emap, FT.com, Future 
Publishing, Guardian Unlimited, Haymarket Publishing, Independent Digital, IPC Media, 
ITV Online, News International, Reed Business Information, Reuters, Telegraph Group 
Limited and Which?. In addition, PPAi (Periodical Publishers Association Interactive) 
retains a corporate seat on AOP board: representing the interests of magazine 
publishers online.  www.ukaop.org.uk.  

Summary 

AOP supports the review of the TVWF Directive, however the European Commission 
Issues Paper on Rules Applicable to Audiovisual Content Services (the "Issues Paper") 
contains no rationale as to why its scope should be extended to services that are 
provided "on request" - an area already reserved to the E-Commerce Directive and 
which AOP believes to be functioning effectively. 

AOP believes that broadcast services, which are licensed, enjoy a unique position in our 
information society.  Regulations that apply to push-services are proportionate and 
necessary solely within that context.  Such a regulatory regime does not incorporate 
unlicensed pull-media, and should continue not to do so. 

 

http://www.ukaop.org.uk/
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The E-Commerce Directive Article 3 Paragraph 4 (a) (i) already contains suitable 
provision for derogation such that Member States may not restrict the freedom to 
provide information society services from another Member State except where such 
measures are necessary for: 

"...the protection of minors and the fight against any incitement to hatred 
on grounds of race, sex, religion or nationality, and violations of human 
dignity concerning individual persons." 

AOP does not believe there are grounds for any extension to a Directive - in this case 
TVWF - if such extension is counter to the principle of proportionality, and such 
measures would be beyond those which are the minimum needed to achieve the 
objective of the proper functioning of the internal market. 

Whilst strongly believing that an extension to TVWF is both unnecessary and 
inappropriate, AOP believes that the existing derogated regulatory and self-regulatory 
regimes in Member States for print media are wholly appropriate and proportionate to 
extend the responsible approach of the paper-based print publications to that of the 
online media. 

Such an extension to existing national regulatory and self-regulatory codes could, in the 
view of AOP, include audio-visual and other types of editorial content, and could equally 
be applicable to an extension of existing national regulatory and self-regulatory codes 
for advertising. 

Principles 

AOP believes that broadcast services, which are licensed, enjoy a unique position in our 
information society.  The TVWF Directive and Regulations that apply to such push-
services are proportionate and necessary solely within that context.  Such a regulatory 
regime does not incorporate unlicensed pull-media, and should continue not to do so. 

Freedom of expression and press freedom, are central pillars of our democracy.  A 
diverse and objective press is a vital part of the EU culture and informs and helps shape 
the opinions of its citizens. 

Unlicensed media, such as the printed press, which are delivered 'on request', have a 
long-standing and sound track record of promoting freedom of expression within an 
existing regulatory or self-regulatory framework that offers protection to minors, has 
clear rules on incitement, and provides for an appropriate and proportionate right of 
reply where necessary. 

The E-Commerce Directive excludes material that is governed by the TVWF Directive i.e. 
material that is not provided "on request". 

The E-Commerce Directive already provides for derogation to Member States for the 
provision of restrictions where necessary for inter alia the protection of minors. 

Any regulation of the internal market puts businesses operating on the Internet from 
within the EU at a potential disadvantage to those operating from outside its borders 
where such regulations may not apply. 

AOP believes that the EC must exercise caution in seeking to regulate areas where 
enforcement is difficult.  This can lead to regulation being seen to be in disrepute, 
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undermining consumer confidence contrary to the original intent to offer better 
protection and develop trust in growing media. 

AOP believes that the Country of Origin principle is most appropriate to this market, 
enabling the minimum obstacles to freedom of movement for services, and thus 
establishing for the publisher the clearest and simplest regime which will aid sector 
investment and growth. 

AOP notes that, as a matter of principle, the EU does not have jurisdiction over editorial 
content, but recognises the impact of the over-arching TVWF Directive on specifically 
prescribed content. 

The TVWF Directive 

The purpose of the TVWF Directive is the: 

"abolition, as between Member States, of obstacles to freedom of 
movement for services, and the institution of a system ensuring that 
competition in the common market is not distorted for 'television 
broadcasting'." 

TV broadcasting is defined as: 

"The initial transmission by wire or over the air, including that by satellite, in 
un-encoded or encoded form, of television programmes intended for 
reception by the public. It includes the communication of programmes 
between undertakings with a view to their being relayed to the public." 

The TVWF Directive introduces rules relating to television broadcasting and provides 
that Member States shall ensure freedom of reception and shall not restrict 
retransmission on their territory of television broadcasts from other Member States 
unless a television broadcast coming from another Member State manifestly, seriously 
and gravely infringes those rules. 

AOP strongly believes it is not proportionate for an extension to the TVWF Directive to 
include content other than that already defined within the existing TVWF scope.  There 
is no evidence that existing E-Commerce and national regulatory and self-regulatory 
regimes are unsatisfactory to respond to those challenges that do exist in unlicensed 
media, such as for the protection of minors or to ensure that an appropriate and 
proportionate right of reply exists. 

The E-Commerce Directive 

The E-Commerce Directive sets out clearly its remit in Article 18: 

"Information society services span a wide range of economic activities 
which take place on-line; these activities can, in particular, consist of: 

• selling goods on-line; 

• information society services are not solely restricted to services giving 
rise to on-line contracting but also, in so far as they represent an 
economic activity, extend to services which are not remunerated by 
those who receive them, such as those offering on-line information or 
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commercial communications, or those providing tools allowing for 
search, access and retrieval of data; 

• information society services also include services consisting of the 
transmission of information via a communication network, in providing 
access to a communication network or in hosting information provided 
by a recipient of the service;" 

The E-Commerce Directive does not cover: 

"activities such as the delivery of goods as such or the provision of services 
off-line;" 

and most importantly, in making a distinction between 'push' and 'pull' services, it 
also states that: 

"television broadcasting within the meaning of Directive EEC/89/552 and 
radio broadcasting are not information society services because they are 
not provided at individual request." 

The E-Commerce Directive already contains suitable provision for derogation where 
necessary.  Article 3 Paragraph 4 (a) (i) states that Member States may not restrict the 
freedom to provide information society services from another Member State except 
where such measures are necessary for: 

"...the protection of minors and the fight against any incitement to hatred 
on grounds of race, sex, religion or nationality, and violations of human 
dignity concerning individual persons." 

AOP believes that the existing E-Commerce Directive provides clarity to online 
publishers, and that the derogation to Member States to enact appropriate and 
proportionate measures is sufficient for the purposes of providing necessary 
safeguards whilst retaining the integrity of press freedom. 

Advertising 

AOP welcomes the Commission's consideration to provide "more flexibility in relation to 
advertising" but believes caution is necessary lest a unilateral approach for relaxation for 
broadcast in the first instance - which AOP accepts may be the most appropriate 
approach to achieving greater flexibility across all media over time - inadvertently 
provides for distortion in the current balanced market for above the line advertising 
spend to the detriment of non-broadcast media. 

AOP believes that it is appropriate to extend existing national regulatory and self-
regulatory codes for non-broadcast advertising to online services, whilst maintaining 
clear distinctions between advertising and editorial content. 

Conclusions 

AOP does not believe that the scope of the TVWF Directive should be extended to 
services that are provided "on request" - an area already reserved to the E-Commerce 
Directive and which AOP believes to be functioning effectively.  The E-Commerce 
Directive excludes material that is governed by the TVWF Directive i.e. material that is 
not provided "on request". 
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Freedom of expression and press freedom, are central pillars of our democracy.  A 
diverse and objective press is a vital part of the EU culture and informs and helps shape 
the opinions of its citizens. 

Unlicensed media, such as the printed press, which are delivered 'on request', have a 
long-standing and sound track record of promoting freedom of expression within an 
existing regulatory or self-regulatory framework that offers protection to minors, has 
clear rules on incitement, and provides for an appropriate and proportionate right of 
reply where necessary. 

The E-Commerce Directive Article 3 already contains suitable provision for derogation 
such that Member States may not restrict the freedom to provide information society 
services from another Member State except where such measures are necessary for 
inter alia the protection of minors. 

AOP does not believe there are grounds for any extension to a Directive - in this case 
TVWF - if such extension is counter to the principle of proportionality, and such 
measures would be beyond those which are the minimum needed to achieve the 
objective of the proper functioning of the internal market. 

Whilst strongly believing that an extension to TVWF is both unnecessary and 
inappropriate, AOP believes that the existing derogated regulatory and self-regulatory 
regimes in Member States for print media are wholly appropriate and proportionate to 
extend the responsible approach of the paper-based print publications to that of the 
online media. 

Such an extension to existing national regulatory and self-regulatory codes could, in the 
view of AOP, include audio-visual and other types of editorial content, and could equally 
be applicable to an extension of existing national regulatory and self-regulatory codes 
for advertising. 

AOP believes that the Country of Origin principle is most appropriate to this market, 
enabling the minimum obstacles to freedom of movement for services and freedom of 
expression.  This would thus establish for publishers the clearest and simplest regime to 
aid sector investment and growth without unnecessary and inappropriate restrictions on 
press freedom. 

AOP August 2005 


