
 

Issue Paper 1: Rules applicable to Audiovisual Content Services

 

Executive Summary 

Media convergence is driving all media companies to re-examine our established business 
models. Regulation must evolve in parallel with this process, particularly as consumer 
behaviour and experience changes from the analogue world. And many obligations from the 
days of analogue monopoly are clearly inappropriate in the new, multiplatform environment.  

We share the view of many stakeholders that excessive regulation of nascent services and 
markets should be avoided. But equally important is the obligation for the regulator to respect 
technological neutrality, i.e. to avoid discriminating between broadly similar services on the 
grounds of their technical means of distribution. Reconciling these two important principles is 
a challenge for all  regulators, national or European.  

The EU Issue Paper suggests a distinction between “linear” and “non-linear” services as a 
model. While this distinction may have some appeal, we are unconvinced that any 
proscriptive definition will prove sustainable in all European media markets for the duration 
of the next directive. Any such definition is by its nature likely to lead to arbitrary distinctions 
between different services, at least until such time as the level of regulation on television 
services is reduced. The heterogeneity of EU markets, and the timescales involved in 
implementing and then revising European legislation, mean that more future-proof solutions 
need to be devised.  

We do not have a “magic bullet” formula to suggest, but recommend that further thought be 
given to establishing a structure under which Member States could be allowed to react to 
market changes as and when these occur, rather than waiting for consensus to emerge at 
European level. We recognise that suggesting such a move might involve a dilution of legal 
certainty. As operators, we are prepared to accept a degree of legal uncertainty as being 
preferable to the risk of being governed by outdated regulation.  

“Material Competence”: What should be regulated? 
 

Media convergence is now an everyday reality for European business. Every media operator 
needs to adapt its strategy to react to new ways of distributing content – television via ADSL, 
films, music and newspapers online, radio via satellite – and to the resulting challenges in terms 
of how to finance content. 

http://www.europa.eu.int/comm/avpolicy/revision-tvwf2005/ispa_scope_en.pdf


We welcome the acknowledgment of these challenges in the i2010 Communication, and hope to 
play a full role in delivering the Commission’s vision of an Information Society based on 
consumer choice and high-quality, diverse media content.  

Regulators also need to react to this multichannel, multiplatform environment. But the timescale 
for adopting and implementing EU legislation is such that the directive which emerges from this 
process will regulate the European media business for many years to come, certainly well beyond 
2012, the recommended date for analogue switch-off in all European markets. The European 
Commission’s thinking, as set out in Issue Paper 1, is well-known by now as a result of the 
thorough consultation process to date. In particular, we are pleased that some of the notions 
discussed earlier in the process, such as a “de minimis” clause or using the criterion of 
“Meinungsbildungrelevanz” appear to have been ruled out.  

The Issue Paper’s two-tier regulation approach will probably receive support (“expanding the 
scope of TVWF”) and condemnation (“EU seeks to regulate the internet”) in equal measure. Our 
approach is more cautious. While we agree that TVWF is outdated, we are concerned that the 
focus has shifted from the original purpose of the directive, to facilitate an internal market in 
broadcast services through minimum harmonisation, towards a tool which regulates content per 
se. Additionally, by incorporating many different sorts of services into an instrument which will 
continue to impose excessively detailed regulation on some services, there are dangers of 
producing new issues of competition, and of definition.  

 
Rather than starting from the existing directive and proposing adaptations, we would urge the EU 
to revisit first principles and ask which parts of the directive can be justified against the EU’s 
principles for regulatory intervention in this sector: that regulation should be based on clearly 
defined policy goals, kept to the minimum necessary to meet those goals, enhance legal certainty 
in a dynamic market, be technologically neutral and be enforced as closely as possible to the 
activities being regulated.  
 

Competition Issues 
 
Current Commission thinking still runs the risk of distorting competition between providers. It 
may be difficult for the EU to agree on a single definition which meets all potential issues in a 
text which will probably not be implemented in the 27 Member States until 2009, by which stage 
some countries will have switched off analogue television altogether. If so, then the EU will need 
to develop other regulatory techniques, maybe drawing on experience from other regulated 
sectors, to ensure that two goals can be realised: respecting technological neutrality while 
avoiding inappropriate regulation of emerging markets and services. Only a flexible, regularly-
evaluated framework directive will be future-proof for the next eight or ten years.  
 
We have identified two main gaps in the Issue Paper analysis. First, we are unaware of any 
ongoing analysis on the demand-side substitutability of new media services and conventional 
broadcasting. At the very least, we suggest that the work already done for the Commission by 
Andersen in 2001 should be reviewed and updated. Our impression is that take up of new media 
is at the high end of the range of scenarii plotted by Andersen. Looking at the most recent data, 



Personal Video Recorders are already in 10% of digital households in the UK1, broadband 
internet is becoming a mass market2, and 5% of French households have adopted digital 
terrestrial within three months of launch3, an extremely high penetration for any new consumer 
product. Without being able to predict the degree of substitutability, then it may be premature to 
anticipate the market by regulating all content services under the same instrument.   
 
Secondly, a mechanism needs to be found to allow Member States and/or their competition 
authorities to react to shifts in viewer demand and market structure. We will explain this in 
greater detail below.  
 

Application to New Media services 
 
By their nature, high-technology sectors develop quicker than regulation. Regulating new 
services is currently premature, and attempting to stretch the definition of “broadcasting” so as to 
encompass a range of new media activities could have a negative impact on competition in 
emerging media markets. Similar services should be subject to similar regulation, and be 
classified under the same relevant market. So, TV via broadband or DVB-H, which is a 
retransmission of a TV signal analogous to cable retransmission, could probably come under an 
appropriate, similar regulatory regime. But we remain unconvinced that TVWF as revised is such 
a regime, and wonder whether the main benefit of inclusion in a revised content directive for 
operators of new services – the clarity of the country of origin regime – could not be more easily 
attained by revising the E-commerce directive, or indeed by relying on general Treaty provisions.  
 

Detailed Observations on the Commission Paper 
 
If political considerations dictate that we are indeed moving towards an Audiovisual Content 
model, then we can support the idea of a common “minimum tier” of obligations as set out in the 
Commissioner’s speech at the Luxembourg Presidency event of 30 May and at section 1.2 of the 
Issue Paper (see also our response to Issue Paper 4 on commercial communications). We have no 
problem in principle with the “identification/masthead” requirement but are unsure how 
“permanently accessible information” on the identity of the service provider would work in 
practice for television broadcasters, short of it becoming a legal requirement to display an on-
screen logo. Nor do we see how this might work for radio4.    
 

Problems with the Linear/Non-linear Distinction 
 

But some of the criteria mentioned in Issue Paper 1 may benefit from the further scrutiny they 
will doubtless receive from Member States and the European Parliament. Here are some (non-
exhaustive) examples:  
 

                                                 
1 Ipsos Media, July 2005 
2 The UK regulator, OFCOM, predicts that by 2010 more people could watch TV over the internet than over 
conventional analogue sets. See “Communications Market, 2005”, OFCOM, July 2005 
3 400 000 set top boxes sold, ACCeS conference, 24 June 2005 
4 Although many ACT member companies have radio interests, we have not attempted to analyse the Issue Papers 
from the perspective of the possible inclusion of some radio services in a future Audiovisual Content Directive.  



1. Non-linear services include “on demand services where users/viewers are able to choose 
the content they wish at any time”. In practice, this would presumably include an on-
demand movie service. But not a sports service, as the viewer is likely to choose to watch 
the match live. Is it the intention to discriminate between movie services (basic tier) and 
sports services (linear tier)?  

 
2. Linear services are defined as “scheduled”, i.e., “the viewer does not control the timing of 

transmission”. How does this apply to someone viewing via a PVR, where of course the 
time at which the content is viewed is chosen by the viewer? In the absence of a definition 
in the directive of “transmission”, this is unclear.  

 
3. Video-on-demand is non-linear, near-video-on-demand is linear. How “near” to pure on 

demand can an NVOD service be without becoming a VOD service?  
 

4. In a footnote on page 2, the Commission remarks that the definitions used here are of a 
different nature from those used for market definition by DG Competition. We would 
welcome some explanation as to why this is so, and whether thought has been given to 
introducing greater coherence between the definitions. This is a very important point and, 
if there are valid reasons why different definitions are to be used by the EU, this deserves 
full explanation and debate rather than a passing remark in a footnote.   

 
Is there a better alternative distinction?  

 
We mention these not because we believe there is a better alternative to the Commission’s overall 
approach, but rather to indicate the sort of grey areas which will arise if the EU attempts to put in 
place detailed content regulation in anticipation of nascent markets. There will never be a clear, 
simple delineation between “linear” and non-linear” media. And if content regulation at EU level 
is inappropriate or excessively detailed, then the cost for a service of passing from the “non-
linear” tier to the “linear” one will be high, and this will result in more litigation and legal 
uncertainty for the entire sector.  
 
If there is meaningful substitutability, then Member States must be allowed to react either by 
introducing a greater level of regulation on new services or – which would usually be more 
logical – by reducing the burden on broadcast services. The present directive does not allow for 
such flexibility, allowing Member States only to increase regulation (Article 3.1). We assume 
that introducing an equivalent, unlimited flexibility to remove regulation if Member States 
thought it appropriate would meet with the response that this would “fragment the Internal 
Market” (although Article 3.1 of course already does so).  

 
This is why new regulatory techniques will be needed if the next directive – whatever definition 
is used to distinguish between different levels of obligation -  is not to become obsolete or 
counter-productive very quickly. An example which could be of interest would be the use of 
“sunset” clauses, allowing Member States to disapply certain provisions of the directive once 
certain objective criteria were met. Some provisions – protection of minors, qualitative 
advertising rules, right of reply – would clearly not be suitable for such treatment. And we would 
have no problem with the EU either setting criteria for applying a sunset clause (digital 



switchover, or broadband penetration would be obvious examples) or retaining the right to 
scrutinise Member States’ measures in a committee structure.  
 
But the current system of prescribing rules in a directive which is amended once every eight or 
ten years will prove unworkable unless Member States and NRAs are given the flexibility to 
respond to their fast-changing and increasingly heterogeneous media markets. Under such a 
system, common minimal criteria could still be used, but Member States and/or NRAs (possibly 
co-ordinating in a committee chaired by the EU Commission) would be entitled to apply a sunset 
clause on the more onerous obligations in the higher tier. The committee mechanisms for taking 
into account market power under the Electronic Communications framework could be an 
interesting precedent, though not directly applicable, as TVWF obligations are not imposed as a 
consequence of market power. 

Territorial Competence: Who should regulate? 

The Commission paper is unequivocal: “the country of origin principle is the core of TVWF. All 
broadcasters are regulated in at least one, but only one, Member State”.  

We would like to add our strong support for country of origin principle: without this clarity, there 
is little added value in a European directive and certainly no justification for harmonising 
Member States’ rules on broadcasting regulation.  
 
Many ACT member companies offer services across borders, where we believe consumers will 
be interested in our programming. We accept that EU policymakers, and particularly MEPs, 
would like to see more transfrontier distribution of content, although viewer demand is such that 
it is not easy for operators to meet this request. We are therefore concerned at the increasing gulf 
between calls for increased transfrontier broadcasting on the one hand and moves to call into 
question one of the main business models used to finance such services, i.e., advertising 
windows. The Issue Paper refers to States’ “problems concerning broadcasters established in 
another Member State but targeting their market”. In a European internal market, we do not see 
how it is legitimate to object to properly licensed and regulated services from Member State A 
being offered to citizens in Member State B. We trust that the Commission will be robust in 
rejecting moves by the Member States seeking to protect their advertising markets – frequently, 
in particular the financing of their public broadcaster – from competition. Such protectionism 
would undermine the work of the EU to establish an internal market in broadcasting and 
commercial communications.  
 
We are pleased that the recent DGA analysis on quotas helps rebut the assumption that 
broadcasters relocate simply for a less onerous regulatory regime.5 The country of origin 
principle should be a useful tool in persuading Member States to avoid excessive regulatory 
intervention, which would only penalise broadcasters under their own jurisdiction at the expense 
of operators in other parts of the EU. It is difficult position for a commercial broadcaster to find 
itself unable to take advertising, while a service specifically targeted at the same audience but 
based in another jurisdiction could do so. But Internal Market logic dictates that the solution is 

                                                 
5 DGA Report, p 137 



not to impose the stricter rules on the service based elsewhere, but rather to allow the domestic 
broadcaster to compete.  

 
Effective application for broadcasts from outside the EU 

 
Although very important, this is probably not a subject on which broadcasters can contribute 
much. We would tend to share the view of satellite operators that “multiplexing” may not be a 
helpful criterion.  
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