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The Toy Industries of Europe (TIE) welcomes the opportunity to respond to the Commission’s 
Issue Papers in advance of the UK Presidency Audiovisual Conference. As advertisers, TIE 
members have followed the progress of the TWF over many years and have sought to maintain 
sensible and balanced rules, particularly in the area of advertising to children. In a changing media 
environment, TIE recognizes the need that has been identified by the Commission to update the 
existing Television Without Frontiers (TWF) Directive. For Europe to achieve its i2010 objectives of 
“an information society for growth and jobs”, it is crucial that this dynamic sector is able to work 
with both legal and economic certainty. Our comments below relate most closely to the 
Commission’s Issue Papers on the “Rules Applicable to Content Services” and “Commercial 
Communications”.  
 
Rules Applicable to Content Services 
The Commission has presented the idea of a “comprehensive framework” comprising two layers of 
rules as the approach which garnered the most support from the experts the Commission 
consulted.  
 
In broad terms, TIE supports the logic of making the distinction between linear and non-linear 
audio-visual services within the directive. However, we have some reservations that extending 
broadcasting regulatory rules to sectors where business models are still evolving and where self-
regulation has proved to be an effective tool in the past could potentially be counter-productive to 
the Commission’s aims and objectives for a competitive knowledge-based economy.  
 
In particular, we are concerned with the lack of clarity as to how the new proposals would relate to 
the existing provisions of the e-commerce directive. For example, the definition of “audiovisual 
content services” (delivery of moving pictures with or without sound, to the general public, by 
electronic networks) proposed in the issue papers is extremely broad and seemingly covers a huge 
variety of features on existing websites. In our view, this could be taking audio-visual regulation a 
step too far and encroach on the light-touch approach to information society services that has been 
successfully undertaken by the e-commerce directive. We would therefore recommend that the 
Commission clarifies which services would fall under the e-commerce directive (“information 
society services”) and which would be covered by TWF.  
 
We would further urge the Commission to reflect on and explain how it intends to ensure the 
necessary flexibility within any eventual framework to allow audio-visual content services to flourish 
in Europe.   
 
Territorial competence: 
TIE has long supported the country of origin principle as the cornerstone of the TWF Directive 
which, as the Commission rightly points out, has enabled the multiplication of audiovisual services 
in Europe. 
 
TIE is deeply concerned that, despite the many benefits that it has brought in terms of jobs and 
innovation since the directive came into force, the country of origin principle is now being 
questioned. Certain Member States have expressed concern that that their national rules are being 
deliberately circumvented by broadcasters choosing to establish in another Member State with 
more relaxed rules, but broadcast into their territory.  
 
 



 

 

 
The Commission rightly makes reference to ECJ case law according to which  a Member State can 
apply its rules to broadcasts by a broadcaster established in another Member State if: 1. The 
broadcasts in question are directed at the first Member State and 2. If the choice of the 
establishment was made with the sole purpose of evading the legislation of the first Member State 
Case C-23/93 TV 10 SA v. Commissariaat voor de Media, paragraph 21.This case law is recalled 
in recital 14 of the Television without Frontiers Directive. 
 
The rules are thus clear to both broadcasters and EU Member States. With this in mind, TIE 
questions the need to change the current country of origin provisions and strongly favours 
maintaining the existing rules which have been shown to work so well. 
 
The Commission’s proposals for non-linear services without EU establishment appear to require 
that any website accessible to EU citizens – in other words the entire world wide web – register 
with a media regulator in one the EU member states.  Bearing in mind the magnitude of such a 
requirement, we suggest that the Commission needs to reflect further as to its policy intentions and 
the ability to enforce them.   
 
Commercial Communications 
TIE welcomes the overall approach that the Commission has taken with regard to Commercial 
Communications in its issue paper which recognises the need for light touch regulation in a 
dynamic and changing media environment. 
 
The concept of audiovisual commercial communications 
The Commission makes reference to the concept of audiovisual commercial communications 
covering linear and non-linear content services.  
 
TIE considers that a basic set of qualitative rules (identification, respect for human dignity, non-
discrimination, protection of minors, public health rules) for all commercial communications makes 
sense. Indeed, arguably much of this is already in place through effective industry self-regulation 
which remains our preferred method of ensuring a high level of consumer protection in a vibrant 
and competitive marketplace. We would furthermore like to see the role that self-regulation is 
playing in this context recognised within the directive.   
 
Noting that ensuring a high level of care and responsibility in their commercial communications is a 
top priority for advertisers in a linear and non-linear environment, the Commission should continue 
to review how much regulation is strictly necessary in light of its overall objectives of reducing 
regulation and promoting the Lisbon agenda.  We would therefore urge the Commission to reject 
disproportionate content rules that could be added during the legislative process. 
 
Rules on human dignity and the protection of minors 
The rules on the protection of minors and human dignity have, to date, worked well in the context 
of the current TWF directive, providing a high level of protection for children from harmful content. 
The Commission questions whether the rules should apply to linear and non-linear audiovisual 
commercial communications “with implementing arrangements adapted to the characteristics of 
each category of audiovisual content service”.  
 
Whereas TIE agrees that children should be protected from harmful content, we are mindful that 
the “implementing arrangements” for any rules as well as the definition of audiovisual commercial 
communication must be drafted with great care in order to provide on the one hand protection of 
children and on the other, the highest level of legal certainty in the developing technological 
landscape. 



 

 

 
Identification of commercial communications  
TIE fully supports the principle of the identification of advertising, and this is of course already an 
obligation for new media services under the E-Commerce Directive. We further consider that 
product placement should be included in the directive as a legitimate means of commercial 
communication. Whereas the Commission discusses the option of identification of product 
placement at the beginning of a programme, we would advocate a more flexible approach to 
identification. This would allow, for example, the product placement to be identified in the credits at 
the end of the programme.  
 
Identification of sponsored content 
TIE agrees with the Commission’s 2004 Interpretative Communication with regard to sponsored 
content: allowing reference to be made not only to the name or logo of the sponsor, but also to its 
products and services, provided that the latter are not given undue prominence. We would not 
support the idea of a verbal or visual reference to the products and services of the sponsor as 
recommended by consumer organisations. In our view, this would serve only to lower the quality of 
the viewing experience for those watching any given programme without providing any tangible 
added value.   
 
Quantitative rules on TV advertising  
TIE fully supports a simplification of quantitative restrictions on advertising. In our view, more 
flexibility can enhance the viewing experience, for example, allowing ads to be inserted when there 
is a “natural break” during a film instead of being restricted to a rigid timing framework. 
 
Both broadcasters and advertisers understand that viewers will not tolerate excessive interruption 
and, as such, it makes sense for broadcasters to be able to have more control over the daily and 
hourly amount of advertising according to their programming schedules. 
 
Insertion of advertising 
On the insertion of advertising, in light of the emergence of new advertising techniques, it is clear 
that the current rules which are designed for traditional advertising spots need to be relaxed. In 
view of the public interest objectives outlined by the Commission TIE would support limited 
interruptions in programmes such as religious services, news programmes and programmes for 
children in line with the provisions of the current directive.  
 
As far as the qualitative rules in the area of the protection of minors are concerned (Article 16), we 
are pleased to see that they have been working well across the EU, providing a solid basis for a 
high level of protection. As detailed rules in these areas differ from country to country within the 
EU, we feel that it makes sense for Member States to take responsibility for monitoring this. The 
idea of an additional “control mechanism” of the Commission checking the application of these 
rules would, in our view, be counterproductive to the aim of simplifying procedures and achieving 
less and better regulation.   
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