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Introduction 
 
Telewest Broadband welcomes the opportunity to respond to the TVWF Issue Papers on the rules 
applicable to Audiovisual Content Services and Commercial Communications. 
 
Telewest Broadband provides multi-channel television, telephone and broadband internet services to 
1.8 million UK households. Its content division, Flextech Television provides ten wholly-owned channels 
and is a 50% partner in UKTV, a joint venture with BBC Worldwide, that provides a further seventeen 
channels.  This makes it the largest supplier of basic channels to the UK pay-TV market. Flextech also 
owns transactional channels such as Screenshop and bid-up.tv, as well as a media sales house (ids) 
and a content distribution business (Minotaur).  Telewest’s operations are therefore central to the 
emerging digital economy and, with interests across different parts of the value-chain, the company has 
a broad ‘customer focussed’ perspective in relation to convergence issues. 
 
2005-6 represents a point at which digital convergence is becoming a reality. Multi-channel television is 
now well established, and the TV screen is starting to become an access point for the internet or 
enhanced TV and digital radio content, as well as for other domestic uses, such as users own video or 
photographs.  The introduction of the Personal Video Recorder (PVR), Video on-demand services 
(VoD), and the widespread use of EPGs have also changed the way viewers interact with their own TV; 
from a device to be passively viewed to one that can be tailored to their individual needs.  Independent 
research demonstrates that in today’s multi-channel environment, viewers’ behaviour and expectations 
have changed significantly from just a few years ago*.  Their expectations have also evolved alongside 
widespread access to interactive TV and the internet, increasingly via broadband.   
  
 
* Eg. Platforms & Channels, 2001, joint research project by: 

Broadcasting Standards Commision,  British Broadcating Corporation, Independent Television Commission. 

 
 
 

We acknowledge the Commission’s hard work in seeking to update the Directive, and we endorse many 
of its key policy objectives, such as facilitating an effective single market for audiovisual content 
services, protecting minors and human dignity, encouraging media pluralism and cultural diversity.   In 
the context outlined above, however, and for the additional reasons detailed below, we believe that only 
a ‘light touch’ approach, which fully respects the subsidiarity principle and which encourages the use of 
effective self-regulation, will achieve the Commission’s aims outlined in the Lisbon objective.  In 



 
particular we consider the proposal to broaden the scope of the existing Directive is premature, and that 
the introduction of an additional centralised regulatory initiative across all audiovisual services is likely 
only to chill investment in new services, to the detriment of both consumers and service providers. 

 
 

 
Rules applicable to audiovisual content services – the scope of the Directive 

 
Issue 1: Material Competence 
 
Digital convergence will, over time, sweep away traditional business models and create different market 
structures.  Alongside other players in the ICT and broadcast/content sectors, we require as much 
flexibility as possible to develop new commercial models and revenue streams within this uncertain and 
rapidly developing environment.    
 
Given the broadcasting focus of the current Directive, much of the policy work behind the Commission’s 
six issue papers come, understandably, from groundwork prepared by broadcasters.  We can share 
some of their legitimate concerns, particularly around the availability of content now becoming available 
via TV on Demand or TV over IP services; and the creation of an un-level regulatory playing field.  
There is clearly a need to address some of these issues, which we will cover later in this response.    
 
In the meantime we would endorse the Commission’s statement, outlined earlier this year in the 
Communication i2010 –A European Information Society for Growth and Employment, that “digital 
convergence requires policy convergence and a willingness to adapt regulatory frameworks where 
needed so they are consistent with the emerging digital economy” …and that there is a need to 
“examine the rules affecting the digital economy to make their interplay more coherent and oriented to 
economic and technical realities”.   
 
The so-called New Generation Networks and Services (NGNS) which will carry many of the new and 
developing content services are, however, in their vulnerable nascent stages of development.  
Emerging online video services, such as Video on Demand (VOD) or Internet Protocol Television (IPTV) 
are bandwidth-hungry.  It is therefore important that any review of the regulatory options for audiovisual 
content take account of the subsequent potential impact on investment in the networks that will provide 
such services. 
 
While we recognise the desirability of a coherent and flexible approach to the regulation of audiovisual 
services, we believe it important that any new content regulation is introduced only once a thorough 
analysis of its potential impact on such NGNS has been conducted.  In the context of today’s 
converging technologies and markets, however, we believe the current proposals need to take more 
account of the interests of the wider value chain for NGNS.   
 
 
 
Proposals to broaden the scope of the TWF Directive are therefore premature; the introduction of a 
centralized regulatory initiative across all audiovisual services will serve only to chill investment in new 
services.  Many of these are not sufficiently developed for the detail of the proposed regulation to be 
clearly defined or appropriately applied.  In addition, the proposed linear/non-linear distinction is already 
difficult to apply in relation to current technology.  (When a viewer using a PVR chooses to pause a 
scheduled programme but resumes viewing at a later stage, does this represent a linear or non-linear 
service?)  Given the pace of technological change, the distinction between linear and non-linear 
services is likely to erode swiftly.  
 



 
To seek to produce, at this stage, one pan-European regulatory framework applicable to all service 
providers is therefore likely only to slow service evolution and damage the competitiveness of EU 
companies who need to respond quickly to the uncertainties they face.   
 
In our view the first logical step towards creating a consistent internal market framework for information 
society and media services should be the proposed review of the electronic communications regulatory 
framework, scheduled for 2006.  After all, emerging audiovisual services do not operate within a legal 
vacuum.  Many of the basic rights and protections proposed for inclusion in the ‘basic tier’ of rules 
proposed by the Commission are already enshrined in national legislation within Member States, 
(covering areas such as Copyright, Libel and Obscenity), in tandem with existing European Directives 
(Human Rights legislation, the E-Commerce Directive, the Privacy Directive and the Framework 
Directive etc.)   
 
Self-regulatory organisations, such as those affiliated to the European Advertising Standards Alliance, 
exist to fill regulatory gaps and offer a high degree of consumer protection.  Beyond all of this it should 
be clear that the providers of audiovisual services are characterised by a dependence on their 
audience, which constitutes not only their target market, but also their capital.  To a significant degree, 
this is a market that regulates itself as can be seen in the development of organisations such as the 
UK’s Association for Television on Demand (ATVOD), the Internet Watch Foundation (IWF) and the 
IMBC (Independent Mobile Classification Body).  We therefore welcome the Commission’s 
acknowledgement that self-regulatory mechanisms may be appropriate to achieve many of its policy 
objectives.  Indeed, we consider that in the 21st century only self-regulatory initiatives have the inherent 
flexibility to successfully regulate such a dynamic and fast-changing sector. 
 
 
Issue 2: Territorial Competence 
 
We are also concerned that any revision of the current Directive will re-open the debate on the country 
of origin principle, which has provided certainty for broadcasters and investors by providing a key tool 
for creating a single market for audiovisual services across the E.U.   Significant regulatory risk and 
compliance costs would follow if this cornerstone Internal Market Principle were to be altered 
significantly.  The same Principle is also central to the E.Commerce Directive and, we believe, to the 
Commission’s proposed new Services Directive; arguably it is the only viable model through which a 
European market can expand and flourish. 

 
Consequently, if the current rules are being circumvented by certain broadcasters, we agree that a 
proportionate and targeted remedy should be sought, but we firmly oppose any extension of Article 2A 
to cover “other considerations of overriding public interest than those included at present (serious harm 
to minors)”.   We would support the codification of relevant case law in the Directive, provided this is 
targeted exclusively at those broadcasters established with the sole purpose of evading legislation in a 
particular Member State.  We would, however, point out that restrictions on advertising (such as those 
aimed at children in certain Member States) constitute a real threat to the European audiovisual 
industry; the vast majority of such advertising revenues are, of course, ploughed back into children’s 
programming. 
 
Non-linear Services 
 
In as far as the Paper’s proposals for territorial competence apply to non-linear services, we note the 
absence of any reference to both enforcement and the problem of applying such regulation to service 
providers located outside the E.U.   We operate in an international market and, as such, believe that 
both these issues represent significant obstacles to the viability of extending the current Directive, as 
well as threatening to disadvantage European service providers. 
 



 
Moreover, we also consider the E-Commerce Directive already provides an effective and appropriate 
‘light touch’ regulatory regime covering, as it does, “information society services” and explicitly 
endorsing self-regulation as an important feature.  From an Internet Service Provider (ISP) perspective, 
the Directive also provides a clear regulatory framework detailing when online intermediaries may be 
exempted from liability for content that they carry as mere conduits, or simply cache or host on their 
networks.  
 
In recent years Telewest Broadband, in common with other U.K ISPs, has demonstrated that self-
regulation is a viable regulatory model for the internet industry.  The Internet Watch Foundation was 
established in1997 and, through the responsible actions of the industry, has all but eliminated illegal 
images of child abuse from U.K servers.   Telewest is a member of the IWF, as well as other self-
regulatory organisations including the Internet Service Providers Association (ISPA) and the Association 
for Television On-Demand (ATVOD).  In common with other members of those organisations, we have 
provided our customers with the tools to manage their own, and their families, on-line or on-demand 
experience.   For our VOD customers this might take the form of providing secure PIN access and 
accurate content descriptions or classifications, while for our ISP customers, we provide anti-virus, 
firewall and parental control systems. 

 
Issue Paper : Commercial Communications 
 
Advertising revenues are central to the effective funding of European television content and, in the 
current environment, it is vital that broadcasters are not disadvantaged in relation to newer platforms.  
Among today’s diversity of communications media, television remains disproportionately regulated at a 
point when the traditional broadcasting industry is under significant competitive pressure.  
 

 
 
 
 
 
We therefore welcome the Commission’s intention to liberalise the existing rules not only for that 
reason, but because we believe that the existing regulations on ‘insertion’ and ‘volume’ of advertising 
will become increasingly difficult to apply in the context of diversifying technology and revenue streams.   
The Commission has acknowledged that non-European media companies dominate the international 
market place and, as we move into the digital age, it is important that European broadcasters have 
more freedom and flexibility to exploit new opportunities available to them.   In relation to this Issue 
Paper, Telewest therefore endorses the response by the U.K’s Satellite & Cable Broadcasters Group 
(SCBG) as well as the detailed submission from the Association for Television On-Demand (ATVOD). 

 
We believe that any proposals to revise the Directive should be geared towards providing a broad-
framework of media-neutral principles applicable to all commercial communications. At the same time, 
for the many reasons outlined above, we believe it would be a retrograde step to subject on-line or on-
demand content providers to traditional broadcasting rules.  In seeking to achieve regulatory symmetry, 
we believe there is a robust case for reducing the current regulatory burden, particularly for cable and 
satellite broadcasters.  

 
 

Conclusion 
 
Telewest Broadband is not only immersed within the convergence debate; its day-to-day operations are 
affected constantly by the seismic technological and market changes now taking place.   In this context, 
and in the long-term interests of Europe, we believe the Commission must take a more market-led 



 
approach to the regulation of audiovisual services, and that a full Regulatory Impact Assessment is vital 
before moving forward with any proposals to extend the scope of the Directive 
 
From our perspective, to extend the scope of the Directive beyond the traditional television industry 
would be to apply 20th century regulation to a 21st century marketplace.  It is important to recognise that 
audiovisual services depend upon the creation and maintenance of ‘audiences’ which constitute not 
only their ‘target’ but also their capital.  The imperative towards self-regulation is therefore clear; it 
simply represents ‘enlightened self-interest’ on the part of audiovisual service providers.  For this reason 
detailed rules at a European level, such as those restricting the amount of advertising on broadcast 
channels, are therefore unnecessary.   Instead, the Commission should encourage Member States to 
develop self-regulatory controls which effectively balance the need to protect consumers with the 
flexibility to accommodate rapid technological and market developments. 
 
The convergence process will, inevitably, take place unevenly across each Member State and only a 
broad framework of light touch rules is therefore viable at a European level.  Beyond this, the regulatory 
burden should be devolved to National Regulatory Authorities (NRA), utilising the subsidiarity principle 
in order to apply rules that are proportionate, capable of rapid adjustment and in line with the cultural 
needs of each State.   
 
GF - 01/09/2005 
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