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A response by the International Federation of Film Producers’ Associations 
(FIAPF) to the Issues Papers for the Liverpool Audiovisual Conference: 

 
“Cultural Diversity and the Promotion of European  

and Independent Audiovisual Production” 
 

“Rules applicable to Audiovisual content services” 
 

 
 
 

I. Preliminary remarks 
 
FIAPF welcomes the initiative by the Commission of releasing “issues papers” ahead 
of the EU Presidency Audiovisual Conference in Liverpool later this month. In view of 
both the importance and complexity of the issues at stake, it is useful for participants 
to be given an opportunity to express their views on paper, prior to the debates. 
 
 
However, FIAPF regrets that the Commission seems unwilling to consider a more 
ambitious approach to Article 5 (independent production). In prior submissions (July 
2003) and in successive consultations in Brussels, FIAPF has been consistent in 
calling for a higher base of 25% of independent production. We have done so in 
the belief that 25% would be the minimum level at which the audiovisual market could 
experience the benefits of a measure which was conceived originally as a means of 
introducing more competitive terms for the programme supply market in the EU.  
 
A comprehensive study by David Graham Associates1 on the application of Articles 4 
and 5 of the TVSF Directive powerfully demonstrates how, despite the fact that 
viewers in most of Europe are now able to take advantage of technological change to 
access hundreds of channels, nearly 60% of overall broadcasting revenues and fully 
90% of programme commissioning are still controlled by a small number of primary 
broadcasters, who were already the dominant incumbents ten or fifteen years ago. 

                                                 
1 ∗ Impact Study of Measures (Community and National) Concerning the Promotion of Distribution and 
Production of TV Programmes Provided for Under Article 25(a) of the TV Without Frontiers Directive, 
24 May 2005. 
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These behemoths of European television spent 15.1 billion euros in new programme 
commissions in 2002, against the 1.1 billion spent by all secondary channels put 
together. Whilst much has indeed changed in terms of viewer choice, the oligopolistic 
structure of the programme-commissioning and licensing market has remained 
largely unchallenged.  
 
Whereas some of these leading primary broadcasters have increased the proportion 
of new commissions from independent producers over the past decade, the majority 
remains structured along the “broadcaster/producer” model. They use their 
considerable market-access advantage to sustain large in-house production divisions 
against which the independent sector cannot compete on a level-playing-field basis. 
According to David Graham Associates report, an average of 50% of qualifying new 
commissions across the EU were supplied by such in-house divisions in 2002. This 
proportion was however substantially higher in some countries where large, publicly 
funded broadcasting monopolies have continued to undermine the emergence of a 
competitive market for programme supply and stunted the growth of the independent 
sector.  
 
FIAPF therefore renews its plea for the Commission to consider revitalising 
Article 5 by incorporating an obligation on broadcasters to schedule a 
minimum 25% of airtime for programmes commissioned from independents on 
those  primary channels which, as they continue to dominate the programming 
market today, are slowing down the development of competitive dynamics that would 
benefit innovation, creativity, quality and viewer-choice all over Europe. 
 
 

II. Comment of specific issues outlined by the Commission 
 
Issue 1 – Non linear services 
 
FIAPF supports a cautious and pragmatic approach to emergent non-linear services. 
Services based on Internet delivery or other such “pull” technologies and offering 
audiovisual content are still in a pioneering stage. Considerable R&D resources are 
being spent by conglomerates and new entrants to find consumer applications that 
work. However, for one success story there are dozens of receiverships, as new 
business models hit against high start-up costs and low turnover, consumer 
diffidence and the steep challenge of generating brand awareness. All these factors 
make for a fragile, nascent sector of the content distribution industry, albeit one with 
enormous future potential. An enlightened approach to content regulation given the 
fast changing parameters, would require the willingness to cast aside ideological 
considerations and make sure that new services are given a generous period of 
“regulation-lite” time in which to create customer interest and establish viable 
business models.  
 
FIAPF therefore supports the philosophy summarised by the Commission in the issue 
paper: a “political signal” in the nature of an encouragement to carry independent 
content would be far preferable to a coercive one.  
 
FIAPF therefore suggests that non-linear audiovisual services should be required to 
promote and give appropriate visibility to their audiovisual content. 
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Content available via on-line services should be clearly identifiable (referencing rules) 
so as to best facilitate audience access. 
 
 
Issue 2 – Monitoring of the application of Articles 4 and 5 
 
FIAPF welcomes the Commission’s suggestion that more needs to be done to ensure 
that reliable and transparent monitoring of the implementation of Articles 4 and 5 
becomes a reality. We agree with the Issue Paper’s diagnosis of current monitoring 
as being of variable quality across the EU, with substantial discrepancies between 
different sets of data collected by different sources. We also concur with the paper’s 
reference to a lack of enforcement of the quotas in some Member states when 
broadcasters are found to be performing below the required levels of programming, 
and the attendant lack of sanctions. It is unfortunate that the Commission currently 
allows Member states to apply articles 4 and 5 by “administrative means” rather than 
by statute: as a result, some governments and regulatory bodies often limit 
enforcement efforts to no more than an annual letter to non-compliant broadcasters, 
merely to remind them of their obligations. Incentives to effective enforcement is 
further weakened by the reference in Articles 4 and 5 to compliance being “wherever 
practicable” and “ the fact that “this proportion [..] should be achieved progressively, 
on the basis of suitable criteria”. 
 
Whilst we think the Issue Paper’s proposal for Revised Guidelines makes sense, 
particularly where monitoring is concerned, it will not be enough per se to ensure 
more effective enforcement of the quotas. FIAPF believes it would be more coherent 
to start by amending Articles 4 and 5 with respect to references such as “wherever 
practicable” and “progressively” in order to give Member states a much clearer sense 
of what these concepts entail and set unambiguous boundaries as to what should be 
considered “practicable” or not and how “progressive” the incremental move towards 
compliance may be. 
 
At a minimum, a defined requirement of common monitoring standards would allow 
for improved statistical information, important if applied both to present and new 
services.  
 
 
 
 
 
Issue 3 – Encourage the production and distribution of European co-
productions 
 
Co-production in the European programming industry concerns chiefly three genres 
of content, namely feature films, high-end drama, one-off documentaries / 
documentary series. Together, these genres represent a large proportion of the 
value-added “stock” programming analysed in the David Graham & Associates study.  
 
The reason why these genres of programming attract co-production are diverse: in 
the case of feature films and high-end drama, unit cost is often the leading 
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consideration: a drama with higher production values will cost between 600,000 and 
1.2 million euros per broadcast hour, while the average European feature film will be 
upward of 3 million euros. With drama, commissioning broadcasters will be looking to 
keep the per hour cost of the programme down in order to maximise net advertising 
revenue earned around the programme’s first transmission slot. In the case of public 
service network broadcasters, there will be other motivating factors for co-production, 
such as compliance with a cultural remit. For instance, small screen adaptations of 
literary classics may be a part of what a public channel is expected to commission. 
These however, are expensive productions and often require multi-party co-
production in order to deliver the intended quality which justifies a public 
broadcaster’s license fee subsidy. With features, producers are faced with the 
challenge that national theatrical distributors only pay small minimum guarantees, 
while broadcast license fees generally fall well below 20% of a production’s cost. This 
explains why a large number of feature films are co-produced, simply to assist 
completion of financing. Finally, with documentaries, while the cost is often much 
smaller (between 80,000 and 200,000 euros for a feature length doc), they are 
considered a higher risk by broadcasters because of the relatively smaller audience 
they attract: consequently, license fees are small and co-production often a 
necessity. 
 
The above remarks confirm that co-production is a means to an end …… and not an 
end in itself. It exists in order to maintain certain types of high-value quality 
programming despite the limited resources existing in individual Member states. The 
value of co-production from a public policy perspective, is the fact that audiences 
outside the programme’s home  market are more likely to see it, with an opportunity 
to broaden their horizons and share other European culture.  
 
The public policy objective should not therefore be to increase levels of co-production 
for its own sake (which will happen with or without incentives, because of endemic 
scarcity in the programme financing market), but to encourage national broadcasters 
everywhere in Europe to showcase more of what the rest of Europe has to offer. The 
issue therefore, is one of commissioning and distribution, not co-production.  
 
FIAPF believes the matter cannot be effectively resolved through a regulatory tool 
such as a “quota within a quota”. Broadcasters need to be incentivised to pre-buy 
and broadcast other European programming including, but not limited to co-
productions as part of a package of soft measures designed to give viewers a more 
pan-European range of choices on national television, and not just through 
specialised channels . As important is that broadcasters should be expected to offer 
a higher share of production budgets and to offer better licence fees for acquired 
content. 
 
FIAPF believes a separate “summit” of European public service broadcasters should 
be convened by the European Commission to put together an action plan designed 
to increase the exposure of the EU public to programming from other Member states 
from its 2002 level of just 11% to at least 15%. Producers organisations, as key 
business and creative partners to public broadcasting, should play an active role in 
this initiative. The proposed “summit” should look at possible initiatives such as 
support for acquisitions and sales of European programming, dedicated European 
programming slots and strands (current affairs, drama, documentaries), public TV 



 5 

European “Days”, European programme awards and others. Some of these ideas 
could be implemented in direct partnership between broadcasters and content 
producers. Others would require support from the Commission, through dedicated 
incentive funding. 
 
 
Issue 4 – Concept of “independent producer” 
 
FIAPF welcomes the recognition by the Commission that secondary rights’ retention 
is an essential requirement for the growth of the independent production sector in 
Europe. We also note that the Issue Paper establishes a link between the retention of 
such rights by independent producers and the growth of new distribution platforms, 
as independents are more motivated than primary broadcasters to ensure the 
exploitation of their programme rights are maximised across all forms of exploitation 
in the media value chain. 
 
FIAPF would welcome a debate in Liverpool on how the need for independents to 
retain secondary rights, under fair and transparent commissioning terms, could be 
codified under Article 5 of the directive.  
 
We note the Issue Paper also outlines the broadcasters’ counter-argument 
concerning the principle of rights’ retention by independent producers. But while 
accepting their contention that “rights follow risks” it would be inaccurate to describe 
the position of most of Europe’s primary broadcasters as being financial risk-takers. It 
is a known fact that broadcasters usually write-off most of the investment they make 
in a programme on first transmission. In the majority of cases, advertising revenues 
garnered from subsequent transmissions and any sales of secondary or ancillary 
rights are profit centres. Even when broadcasters pay a license fee closer to the full 
cost of a production, their risk bears no comparison to that taken by film distributors, 
which pay minimum guarantees and advance P & A (prints & advertising) costs 
ahead of theatrical release.  
 
In understanding that “rights follow risks” the Commission should be aware of the fact 
that primary broadcasters, in most cases, arrange to cover their risk during the initial 
transmission period, so that any claim of a need to control secondary rights to recoup 
investment, is simply inaccurate. 
 
On the contrary, it is the independent production company that carries the greatest 
risk. Even if broadcaster commissions or license fees provide part of funding, 
secondary and ancillary rights must be retained and successfully exploited so that the 
independent production company may has some prospect of additional income, 
whether to break even or achieve a measure of profitability that might support further 
production. 
 
FIAPF considers that additional to the vital issue of rights retention, other criteria and 
definitions related to “independent production companies” needed to be taken into 
account. FIAPF will take the opportunity of the Liverpool Conference to propose an 
inventory for consideration.  
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