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1 Discovery Communications Europe (DCE) welcomes this opportunity to 

respond to the European Commission’s six Issues Papers, published 
on 11 July 2005, setting out proposals for the future regulation of 
audiovisual content services. This response focuses on the three 
Issues Papers of most direct concern to DCE’s business: Rules 
applicable to Audiovisual Content Services; Commercial 
communications; and Cultural Diversity.  

  
2 Headquartered in London, and with additional offices in Amsterdam, 

Copenhagen, Milan, Munich, Paris and Warsaw, DCE broadcasts 11 
channel brands1 to 45 countries2 in 21 languages3. It is the most widely 
distributed factual network in Europe. DCE’s parent company is the US 
media and entertainment company, Discovery Communications Inc.  

 
3 DCE believes that the final shape of the revised Directive will have 

profound consequences for the development of new media markets. As 
the Commission has recognised, rapid change is underway, but it is 
still difficult to predict which technologies and forms of content will 
prevail, and for how long. Uncertainty and risk continue to characterise 
future market assessments. In this environment, regulators need to 
encourage risk-taking investment, and avoid imposing potentially 
burdensome new obligations on stakeholders. 

 
4 The ultimate goal for a regulatory environment in the digital world is to 

ensure that consumers are able to have seamless access to content 
from whatever platform they choose, whenever and wherever they 
want it. 

 

                                        
1 Discovery Channel, Animal Planet, Discovery Civilisation, Discovery Science, Discovery 

Travel & Living, Discovery Real Time, Discovery Real Time Extra, Discovery Home & Health, 

Discovery Kids, Discovery Wings, and Discovery Geschichte. 
2 Austria, Azerbaijan, Belarus, Belgium, Bosnia and Herzegovina, Bulgaria, Croatia, Cyprus, 

Czech Republic, Denmark, Estonia, Finland, France, Georgia, Germany, Greenland, Greece, 

Holy See (Vatican City), Hungary, Iceland, Ireland, Italy, Kazakhstan, Kyrgyzstan, Latvia, 

Liechtenstein, Lithuania, Macedonia, Malta, Moldova, Netherlands, Norway, Poland, Romania, 

Russia, San Marino, Serbia & Montenegro, Slovakia, Slovenia, Sweden, Switzerland, Turkey, 

Ukraine, United Kingdom and Uzbekistan. 
3 Bulgarian, Czech, Danish, Dutch, English, Finnish, French, German, Greek, Hebrew, 

Hungarian, Italian, Norwegian, Polish, Romanian, Russian, Serbian, Slovak, Slovenian, 

Swedish and Turkish. 
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5 Issues Paper on Rules Applicable to Audiovisual Content - The Scope 
of the Directive 

 
5.1 Issues Paper ‘Rules applicable to Audiovisual Content Services’ 

identifies two policy options in relation to the revision of the scope (or 
‘material competence’) of the Directive: 

(i) a revision of the definitions within the Directive to make sure that 
all services similar to television are covered; or 

(ii) the creation of a more comprehensive framework for any form of 
electronic delivery of a/v content. 

   
5.2 The Commission’s paper also notes that the ‘majority of experts’ 

supported the more comprehensive approach, with two different tiers of 
rules: 

(i) a basic tier of rules for all a/v content services (linear and non-
linear), covering protection of minors and human dignity, 
identification of advertising, minimum qualitative obligations 
regarding advertising (e.g. objective information on products), 
right of reply and basic identification and masthead 
requirements; 

(ii) a tier of rules for linear a/v services only derived from the TWF 
Directive but ‘lighter and modernised’, where linear services 
would only cover services that are scheduled (i.e. where there is 
editorial responsibility), and where the viewer does not control 
the timing of the transmission (including traditional TV, web 
casting, streaming and near-video-on-demand, whatever the 
delivery platform). 

 
5.3 It was clear from attending all three focus groups that there was no 

clear consensus for either option. It would be helpful to all 
stakeholders, therefore, if the commission could produce the analysis 
on which it has based this important conclusion. 

 
5.4 The basic tier of rules 
 
5.4.1 DCE recognises the important principles that lie behind the 

Commission’s proposals for a basic tier of rules for all a/v services. It is 
vital that the rights of all content service users, both business and 
consumer, are protected, and that they feel confident and secure in the 
digital media environment. Indeed, within DCE and many other content 
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businesses these principles sit at the heart of brand strength, 
consumer loyalty and business success.   

  
5.4.2 DCE does, however, question the need for a new basic tier of rules 

given existing regulations and laws that already apply to linear and 
non-linear content. Examples include existing copyright, libel and 
obscenity laws, and the e-commerce and distance selling directives. 
New regulations must be targeted at a clearly identified problem, and 
be implemented only where necessary. The Commission has not, up to 
this point, explained exactly what the problem is that they are seeking 
to address, and why existing laws and regulations are insufficient for 
this objective. 

 
5.4.3 DCE also questions the practicality of applying these rules to all linear 

broadcast content, given: 

(i) the large and ever increasing quantities of broadcast content 
available through the Internet; and 

(ii) the difficulties of identifying from where and whom the content 
originates. 

 Through a detailed regulatory impact assessment (RIA), the 
Commission needs to explain the likely consequences of such an 
ambitious regulatory proposal, in terms of the additional burdens 
placed on regulators and those who stand to be regulated. The 
Commission has so far failed to produce such an assessment, in spite 
of its commitment to ‘ensure that future legislative proposals are fully 
assessed for all their potential impacts’4. 

 
5.5 TVWF-type regulation of linear content 
 
5.5.1 DCE does not believe that the Commission has made a sufficiently 

persuasive case in favour of TVWF-type regulation of linear content. It 
has, in particular, failed to produce an RIA setting out the likely costs 
and benefits of such radical proposals on the businesses of linear 
content producers, or on the development and rollout of new digital 
media platforms. Such an assessment, by independent experts, is vital 
if business confidence in the future regulatory regime is to be 
maintained. 

 

                                        
4 COM(2005) 97 final, 16.3.05, Better Regulation for Growth and Jobs in the European Union, 

Section 5, p.12. 
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5.5.2 Furthermore, the Commission has failed to identify the problem it is 
seeking to address through the proposed new regulations. The 
increasing diversity of linear content available through the Internet 
ensures that many elements of European societies are already catered 
for, whatever taste and cultural backgrounds. The Internet is also an 
extremely competitive environment, where customer loyalty is 
constantly tested by competing services. There are, therefore, strong 
incentives for linear content providers to provide their viewers with high 
quality, relevant and local content which they want to watch, and which 
does not carry overly intrusive commercial communications. 

 
5.5.3 The Commission, in making the case for the extension of TVWF-

content regulation to all linear content services, believes that ‘increased 
legal and economic certainty will encourage new services and more 
content’5. This is true, but only if the legal and economic certainties that 
companies face deliver a competitive and vibrant market in the first 
place. There is no value in certainty if the only certainty is intrusive, 
burdensome regulation. 

 
5.5.4 Rather, DCE contends that regulations provide value when they 

enhance investment by allowing companies to operate in an open, 
competitive market which allows the consumer to decide which 
services they want and how and when they want to access them. The 
global markets that attract the most investment in the new media space 
are those where regulators recognise the need for flexibility and for the 
consumer to be the ultimate arbiter of choice. In fact, the Commission 
recently recognised the importance of globalisation to the shaping of 
policy, stating: 

  ‘…the impact of digital convergence will be felt globally and will 
lead to increased worldwide competition. If Europe is to benefit fully 
from its economic potential, a proactive policy approach is needed 
to stimulate favourable market developments…’6.   

 
5.5.5 The Internet is a technology which allows consumers to access global 

content sources, regardless of their location. DCE believes that the 
regional regulation of content distributed into and throughout the EU by 
this global network runs wholly counter to the principles which define 

                                        
5 Commission communication i2010 – A European information society for growth and jobs, 

adopted on 1 June 2005. 
6 Commission communication i2010 – A European information society for growth and jobs, 

adopted on 1 June 2005, p.4. 
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the technology itself. As such it risks inhibiting further development, 
and the choice it provides to consumers on a global basis. 

 
5.5.6 Significant questions of enforcement are also raised by the 

Commission’s proposals. Given the large and increasing number of 
linear content providers there is likely to be a significant additional 
burden placed on regulators if they are to ensure that the provisions 
are effectively enforced. 

 
5.5.7 Furthermore, the establishment of a registration scheme for all content 

providers which are established beyond the EU’s borders would be 
unworkable. Not only would it be difficult to get providers to register in 
the first place, but reporting and enforcement requirements are likely to 
become overwhelmingly burdensome and bureaucratic. 

 
5.6 Application of commercial communications regulation and content 

quotas to non-linear services. 
 
5.6.1 The Commission’s Issues Papers on Commercial Communications and 

Cultural Diversity question whether the TVWF Directive advertising and 
quota requirements might be imposed on non-linear as well as linear 
broadcast services. For example, the Commission states in its Issue 
Paper on Cultural Diversity that: 

 ‘If it was decided that the scope of the new Directive should cover 
non-linear audiovisual services, an important question would be 
whether the approach of Articles 4 and 5 of the Directive should 
cover such services’. 

 
 And in its Issues Paper on Commercial Communications it states that: 

One question related to the option in the first issues paper on the 
application of the new Directive to non-linear audiovisual content 
services concerns the advisability of extending the application of 
these qualitative rules to all audiovisual commercial 
communications, whether they are transmitted in linear mode or at 
the user’s demand’.  

 
5.6.2 These suggestions contradict the Commission’s already contentious 

approach set out in the Issues Paper Rules applicable to Audiovisual 
Content Services, where the options presented are clearly limited to 
the establishment of two tiers of regulation, only one of which (for 
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linear) contemplates the introduction of a ‘lighter and modernised’ set 
of rules derived from those in the TVWF Directive.  

 
6 Issues Paper on Rules Applicable to Audiovisual Content - Country of 

origin (COO) 
 
6.1 The COO principle remains at the centre of the pay-TV business model 

in Europe, and has facilitated an efficient and cost-effective distribution 
of channels across the EU. Without the COO principle, it would be far 
more difficult for broadcasters to achieve their current level of channel 
distribution in Europe. An erosion of the principle risks creating greater 
regulatory uncertainty, and will add additional burdens to broadcasters’ 
business compliance costs. 

 
6.2  DCE understands that those Member States (MSs) which seek 

exceptions to the COO principle are commonly concerned at the 
deliberate circumvention of national rules by broadcasters through the 
establishment of a company beyond their borders. Given that instances 
of such behaviour have previously been addressed by the European 
Court of Justice (ECJ), and resolved to the satisfaction of the MSs 
concerned, the codification of this case law into the Directive would 
appear to be redundant. If Member States wish to confront 
broadcasters over such behaviour then they should do so through the 
ECJ, as has been the practice up to now. The incorporation of case law 
into the Directive is likely to lead to regulatory confusion and legal 
uncertainty with MSs and broadcasters having to address two 
potentially conflicting interpretations. Case law is, by definition, detailed 
and specific to particular circumstances, and it would be extremely 
difficult to encapsulate this accurately in the Directive. Such a move 
also might also result in unintended consequences for those pan-
European broadcasters, such as DCE, which have chosen to establish 
in a particular MS for legitimate business and operational reasons. 

 
6.3 DCE would strongly oppose any change to the Article 2 criteria which 

determine establishment. It has developed its European business 
structures and operations in order to ensure compliance with these 
important and well-established provisions, and any change to these 
risks undermining these foundations.  

 
6.4 Neither does DCE support the extension of the Article 2a procedure to 

cover other considerations of overriding public interest than those 
included at present (serious harm to minors), other than perhaps to 
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violence, racism and religious hatred. Extending Article 2a to, for 
example, particular kinds of advertising (e.g. alcohol and children’s 
advertising), would provide too wide an exemption, and potentially 
encourage MSs to apply their own national rules based on specific 
cultural and political objectives. This would result in not only regulatory 
uncertainty but also chaos in the market, since it may adversely impact 
the economic model on which we base our business.  In the end, the 
investment in quality programming – and therefore consumer interests 
– may also be compromised. 

 
6.5 Notwithstanding 6.1 to 6.4 above, DCE recognises that there is 

significant political will from a number of MSs to amend the COO 
principle to tackle circumvention of their national rules. In the event that 
the retention of the status quo is not an option, therefore, DCE would 
reluctantly support the incorporation ECJ case law into the Directive. 
This would be on the basis that, of the three options presented, this 
would be the most targeted, and least likely to interfere with the 
business of legitimate operators. Such an amendment would need to 
ensure that it addressed only those channels (i) directed at a particular 
MS and (ii) set up in other MSs with the primary purpose of evading 
legislation in that MS, and did not unintentionally catch those pan-
European broadcasters operators, such as DCE, which have chosen to 
establish in a particular MS for legitimate business and operational 
reasons. 

 
7 Issues Paper on Commercial communications 
 
7.1.1 DCE agrees that there is continuing validity in the identification 

principle for advertising. It also recognises that the current dual 
requirement of identification and separation has had the effect of 
preventing product placement in programmes, and supports the views 
of many experts that it is inadvisable to maintain the separation ban 
when some programmes already contain product placement. In this 
context DCE also agrees that the authorisation of product placement 
should be accompanied by the obligation to provide clear identification. 
In this way, broadcasters will in future be free to balance for 
themselves the benefits of additional revenue from product placement 
with the risk of inconveniencing viewers. An increasingly competitive 
commercial environment requires regulatory flexibility to ensure the 
continued development of new commercial opportunities and hence 
investment.  
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7.2 DCE also supports the Commission’s analysis that the rule on the daily 
amount of advertising spots provides no added value since the limit is 
‘extremely high’ (15%, or an average of 9 minutes per hour), and 
therefore favours the proposal to abolish this. 

 
7.3 DCE favours the abolition of the hourly maximum limit of 20%, or 12 

minutes per hour. In an extremely competitive market, where viewers 
are already very sensitive to the amounts of advertising carried on 
channels, there is a strong argument that channel operators 
themselves should now be allowed to determine the overall amounts of 
advertising carried. History has proved that those channels that abuse 
their position with respect to either the amount of commercial 
interruption or the nature of their advertising lose their attraction to 
consumers and ultimately their ability to generate consumer interest 
and value to the distributor.   

 
7.4 In relation to the rules on insertion of advertising into programmes 

(which require there to be a minimum of 20 minutes between adverts 
within a programme), DCE supports the Commission proposal to relax 
this rule, and instead to rely on the insertion of advertising into natural 
breaks in programming. It is unclear to DCE, however, why this 
relaxation should not also be applied to children’s, religious and news 
programming, and films. So long as viewers are able to identify 
advertising when broadcast, its position within the programme should 
be at the discretion of the broadcaster. As noted above, the 
inconsiderate or overly intrusive placement of advertising is likely to 
encourage viewers to switch allegiance to other similar services, 
regardless of genre, particularly in a market where there are multiple 
alternative offerings available. 

 
8 Cultural diversity and the promotion of European and Independent 

Audiovisual Production 
 
8.1 Investment in European content 
 
8.1.1 It is often in broadcasters’ own commercial interests to ensure that their 

channels contain a proportion of original, high quality programming 
which is locally produced and relevant to viewers’ tastes and interests. 
This is certainly true in the case of Discovery, which seeks to place 
local programming at the heart of its business model in Europe. The 
imposition of quotas on broadcasters is not, therefore, always 
necessary or desirable. 
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8.1.2 Since its creation in 1989, DCE has grown into a leading investor in 

original independent production across the European market. A 
substantial proportion of the company’s output is originally produced, 
with around 70% of peak time programming on Discovery Channel 
being originally commissioned or co-produced. It spends over £70 
million (over €114 million) each year on production in Europe, either 
commissioning from its European offices or in partnership with its 
Discovery sister channels around the world. 

 
8.1.3 DCE has also recognised, through the creation of Discovery Campus, 

the importance of investing in the skills necessary to ensure high 
quality European content for its channels. Founded in Leipzig, 
Germany, in 1998, Discovery Campus is the only professional training 
initiative in Europe dedicated to international co-production of high 
quality factual programming for a large audience. As a European 
initiative for vocational training Campus offers professionals and up-
and-coming talents in the documentary film sector specially tailored 
training and connects them with international commissioning editors. 
Through practice-oriented workshops, seminars and symposiums, 
Discovery Campus conveys know-how and all-important contacts for 
working in the international market. 

 
8.1.4 Given that the quota requirements will certainly continue as a core part 

of the Directive, DCE welcomes the Commission’s conclusion that 
there is at present no need to modify in substance Articles 4 and 5. 
Furthermore, it also welcomes the continued application of the ‘where 
practicable’ proviso, which has allowed Member states to strike an 
important balance between encouraging compliance with the quotas on 
the one hand, and allowing for the continued existence of particular 
types of channels on the other which, for a variety of reasons, are 
unable to meet the requirements. In the UK, where the Government 
has succeeded in striking such a balance, the multi-channel sector is 
thriving, with a huge and increasing range of European programmes on 
offer to viewers. 

 
8.2 The concept of ‘Independent producer’  
 
8.2.1 DCE is concerned at the Paper’s suggestion that the definition of 

‘independent producer’ might be revised to include the ownership of 
secondary rights. Broadcasters should have full control over the rights 
that they commission, on the basis that they have provided the 
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financial investment, as well as shouldered the risk. If an independent 
producer wishes to have control over the secondary rights to a 
programme, then this should be negotiated with the commissioning 
broadcaster beforehand.  

 
8.2.2 The only instance where this principle might be set aside is where the 

retention of secondary rights has a negative impact on other parts of 
the broadcasting market, for example where there is a concentration of 
commissioning power in the hands of a few broadcasters. It is the 
case, as the Paper points out, that the UK has introduced a system 
allowing independent producers to retain secondary rights, but it is 
important to note that this system only applies to public service 
broadcasters, which negotiate using their dominant and influential 
position in the programme commissioning market. Private sector 
broadcasters are still allowed to control the full set of rights for 
independently commissioned programmes. 

 
9 Summary 
 

- DCE recognises the important principles that lie behind the 
Commission’s proposals for a basic tier of rules for all a/v services. It 
questions, however, the need for a basic tier of rules given existing 
regulations and laws that already apply to linear and non-linear 
content. 

 

- The Commission has failed to make a sufficiently persuasive case in 
favour of TVWF-type regulation of linear content. It has, notably, failed 
to produce an RIA setting out the likely costs and benefits of such 
radical proposals. Additional regulation is likely to encourage linear 
content providers to locate beyond its scope. 

 

- The diversity of linear content services on the internet already ensures 
that all elements of society are catered for, whatever their tastes and 
cultural backgrounds. The Internet is also an extremely competitive 
environment, creating strong incentives for linear content providers to 
provide their viewers with high quality, relevant and local content. 

 

- DCE questions the practicality of applying TVWF-type rules to all linear 
broadcast content, given (i) the large and ever increasing quantities of 
broadcast content available through the internet; and (ii) the difficulties 
of identifying from where and whom the content originates. 
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- The COO principle remains at the centre of the pay-TV business model 
in Europe. An erosion of the principle risks creating greater regulatory 
uncertainty, and will add additional burdens to broadcasters’ business 
compliance costs. 

 

- DCE strongly opposes the codification of European Court of Justice 
case law into the Directive; any change to the Article 2 criteria which 
determine establishment; or the extension of the Article 2a procedure 
to cover other considerations of overriding public interest than those 
included at present.  

 

- DCE supports proposed changes which will permit product placement; 
the abolition of the rule on the daily amount of advertising spots; and 
the relaxation of the rules on insertion. It also believes that the 
Commission should recognise the impact of increased competition and 
diversity by abolishing the hourly maximum advertising limit. 

 

- It is often in broadcasters’ own commercial interests to ensure that their 
channels contain a proportion of original, high quality programming 
which is locally produced and relevant to viewers’ tastes and interests. 
This is certainly true in the case of Discovery, which seeks to place 
local programming at the heart of its business model in Europe. The 
imposition of quotas on broadcasters is not, therefore, always 
necessary or desirable. 

 

- DCE accepts the Commission’s conclusion that there is at present no 
need to modify in substance Articles 4 and 5, and welcomes the 
continued application of the ‘where practicable’ proviso. 

 

- DCE opposes the suggestion that the definition of ‘independent 
producer’ might be revised to include the ownership of secondary 
rights. Broadcasters should have full control over the rights that they 
commission, on the basis that they have provided the financial 
investment, as well as shouldered the risk. 

 


