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1. Executive Summary 
 
1.1 ntl is the UK's largest cable company with 3.3 million residential customers and offers a 
wide range of communications and content distribution services.  
 
1.2 ntl is grateful for the opportunity to give its views on the revision of the Television 
without Frontiers (“TVwF”) Directive and acknowledges that discussion on updating the 
current Directive is legitimate in order to take account of new developments in the market 
for audiovisual content services.  
 
1.3 ntl firmly believes that the Commission should be guided by the following 
considerations when establishing any new audiovisual regulatory framework and is looking 
forward to a constructive dialogue on this policy issue: 
 

• The existing different regulatory regimes for television broadcast services and 
information society services that make a distinction between individual and mass 
communication are justified and the current scope of the Directive should be 
maintained.  

 
• Any future scope of a new audiovisual Directive should not be extended into an all-

encompassing content regulation, but reflect the differences between the services 
and customer experience. If a converged approach becomes necessary the 
Commission should establish a graduated regulatory framework to recognise and 
cater for these differences. 

 
• New audiovisual content services are not unregulated. The current E-Commerce 

Directive already provides a comprehensive regulatory framework.  This covers a 
large variety of “information society services”, including e-commerce and other 
online services. Therefore, any additional regulation, including graduated 
regulation, should not be introduced unless it can be demonstrated, using 
appropriate impact analysis, that it will have a beneficial effect for citizens, 
consumers and the industry.  

 
• Due to the increasing diversity of the audiovisual content services industry, a self-

regulatory approach is most likely to address the relevant market issues in such a 
way as to encourage all market players to participate in the operation of a self 
regulating market. 

 
• The distinction between linear and non-linear services does not help to provide a 

consistent investment climate for the creation and distribution of interactive and 
online content or new audiovisual services like video-on demand. 

 
1.4 ntl is keen to work closely with the Commission to assist in the development of 
regulation which is flexible and which will stand the test of time. In this paper, ntl sets out 
its position on issues which are particularly relevant to a platform provider of audiovisual 
content services.  
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2. General Comments 
 

2.1 When reviewing the TVwF Directive, it is important for the Commission to recognise 
and to take into account that technological and economic conditions in Europe have 
changed radically since the Directive was first adopted in 1989. The number, range and 
scope of audiovisual services being provided by public and private broadcasters, pay-TV 
operators, etc. has increased dramatically. New technologies allow customers to receive 
audiovisual content services through different platforms such as terrestrial television, cable, 
satellite, mobile or DSL. Whereas, in the past, the scarcity of spectrum, of TV channels and 
of delivery methods has been a core rationale for heavy regulation of TV broadcasting in 
general, this is no longer the case and will become even harder to justify when Europe 
switches from analogue to digital transmission. 
 
2.2 It is ntl’s opinion that the existing different regulatory regimes for television broadcast 
services and information society services that make a distinction between individual and 
mass communication are justified.  This is due to the “pervasiveness”, the “immediacy” 
and the user’s lack of control in the context of the provision of traditional television 
broadcast services. Extending traditional broadcast regulation to interactive information 
society services like online- and video-on-demand services, where these services are not 
pervasive and where the user controls the programme schedule, is not appropriate 
 
2.3 ntl believes that the proposed distinction between linear and non-linear services does 
not help to provide a consistent investment climate for the creation and distribution of 
interactive and online content or new audiovisual services like video-on demand, because 
of the lack of legal certainty. This is the case, whether or not a particular service is 
regulated in one way or the other. ntl has had similar experiences with existing telecoms 
regulation, where difficulties in determining whether or not a charge control or price cap 
applies to a particular product or service has resulted in legal uncertainty.  
 
 
3. Issue Paper: Rules applicable to Audiovisual Content Services   
 
3.1 While ntl recognises the Commission’s intentions, ntl disagrees with some of the 
conclusions laid out in the issue papers that have led to the policy options for future 
audiovisual content regulation.  
 
3.2 ntl can see no clear justification for extending the future scope of the new audiovisual 
Directive into an all-encompassing content regulation. The Commission has neither 
provided a regulatory impact nor a cost benefit analysis that demonstrates why and how the 
proposed future regulation of all services using regulation that is similar to that applicable 
to broadcast television is beneficial to citizens, consumers and the communications 
industry.  
 
3.3 Equally, the establishment of a comprehensive framework which encompasses any 
form of electronic delivery seems unjustified in the light of the existing regulatory 
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framework. It would be helpful to be given sight of any evidence obtained by the 
Commission to support its conclusions and to have a more detailed explanation of how it 
reached these conclusions.  In ntl's view, such proposals may result in significant detriment 
to future investment.  The issue papers recognise that support is needed from platform, 
application and content providers for the creation and distribution of broadband content and 
new audiovisual services like video-on demand.  However, the policy options considered 
do not appear to encourage a regulatory framework that would assist with provision of such 
support or encourage development of the infrastructure required to take audio visual 
content service delivery to new stages of complexity being demanded by consumers.  
 
3.4 The issue papers appear to be silent on some key questions: 
 

• The Issue Paper on Rules Applicable to Audiovisual Content Services set out by the 
Commission, appears to suggest revision of the Directive in respect of television 
services and services similar to television services. Why are services that are similar 
to television services, to be treated differently from videos available in video stores?  

 
• What is the aim behind choosing those options that are the least intrusive whilst still 

seeking to address perceived market failure in the audiovisual content services 
market?  If there is perceived market failure, ntl would have expected options would 
be selected that would be identified as being the most effective in addressing such 
market failure, rather than selecting those options which are the least intrusive but 
may be quite ineffective.  

 
• Which areas of the market are considered to be failing and why does the 

Commission believe the market itself cannot address these issues?  
 
3.5 ntl believes a comprehensive framework for any form of electronic delivery of 
audiovisual content services is already in place. The 1999 Communications Review has 
produced a set of Directives harmonising national legislation of the Member States 
regarding electronic communications networks and services; and this review must be 
considered in the context of the changes brought about by the E-Commerce Directive, 
Framework Directive etc.  
 
3.6 In this respect, the need, identified by the Commission, to create a more level playing 
field for all platforms of distribution, seems inconsistent with the aims of providing a 
transparent regulatory framework for information society services, not just audiovisual 
content services. The creation of such a level playing field was already set as one of the 
objectives of the 1999 Communications Review. The current TVwF Directive does not deal 
with the distribution of content services, but with the content services themselves. ntl can 
see no real justification for broadening the scope of the current Directive to include 
distribution of content services.  In addition, such a broadening of the scope could risk a 
perception that existing Directives were overlapping. In ntl’s view, this provides a recipe 
for confusion.  
3.7 Furthermore, in ntl’s view, the general operation of competition law should steadily 
supplant any sector-specific regulation. As emerging services in the communications 
services markets become increasingly competitive, sector-specific rules will adjust to 
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reflect commercial drivers. This will lead, wherever possible, to improved competition and 
the application of robust market principles.  
 
Liability 
 
3.8 ntl fears the loss of the certainty offered by exemption from certain types of liability 
under the mere conduit defence.  If the TVwF Directive is extended to all audiovisual 
content services such as those commonly provided on the Internet the new Directive could 
potentially make ntl liable for any material carried on its platform.  It would be virtually 
impossible for ntl to determine whether material carried via its infrastructure was of 
commercial or non-commercial use.  The content carried could include anything, from 
home made videos posted on a website, to music videos hosted without pre cleared rights 
 
3.9 ntl believes the new proposals underestimate the negative impact such changes might 
have on the EU audiovisual content services industry, compared to those competitors that 
operate in this type of market beyond the EU’s borders. It is recognised that not all parties 
agree that current proposals have an impact on the mere conduit defence.   ntl's view is that 
it will be important to recognise these new proposals may cloud the position 
 
4. Issue Paper on Cultural Diversity and the Promotion of European and Independent  
Audiovisual Production  
 
The quota regime 
 
4.1. It is not clear from this paper whether the Commission intends to implement a quota 
regime for all audiovisual content services. This issue paper appears to suggest that 
“investment or catalogue requirements for example” be applied to new audiovisual content 
services. If the extremely wide definition of audiovisual content services proposed by the 
Commission1  is used, ntl believes that this will cause very considerable problems for VOD 
and Internet service providers. ntl does not believe this is the Commission’s intention but 
suggests that this is the likely impact of the issue paper’s proposals. By way of example, 
the wide definition of audiovisual content service would cover all manner of animated 
features available on websites. ntl does not believe the Commission or national regulators 
are in a position to trawl through the billions of web pages online which may be changed 
on a daily basis.  Many of the web pages contain information that has no commercial 
benefit associated with it as it is generated by individuals around the world. 
 
4.2 The need for quotas in the traditional broadcasting world was originally driven by the 
concept of scarcity of distribution channels.  That scarcity is fast disappearing in the 
broadcasting world and simply does not exist online.  
 
4.3 Furthermore the idea that regulators can further increase the circulation of EU works by 
imposing investment or catalogue quotas on non-linear service providers is fundamentally 

                                                      
1 “audiovisual content service” means services as defined by Article 49 and 50 of the Treaty for the delivery of moving 
images with or without sound to the general public by electronic communications networks within the meaning of Article 
2(a) of Framework Directive 2002/21/EC. 
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flawed since, unless the consumer actively chooses to view that content, it will  not get “air 
time”. This is supported by one of the main findings of a recent study prepared for the 
European Commission, which stated that there was no “clear-cut conclusions as to the 
impact of Articles 4 and 5 on the scheduling of European works and works by independent 
producers….No clear link between cause and effect could be established.” 
 
4.4 The existing quota regime has been said to penalise the emergence of new audiovisual 
services (e.g. niche channels, NVOD).  It obliges these channels - which have a limited 
target audience – to invest in content that falls beyond the scope of the niche offering. This 
leads to the conclusion that, for new audiovisual services, any imposition of a quota or 
investment requirement would be inappropriate. For the cable sector, this is a crucial issue, 
since the success of digital TV depends heavily on being able to provide “new audiovisual 
services” such as niche channels, VOD and interactive television. 
 
4.5 ntl also believes that a balance should exist between the objectives set out in the 
proposed revisions to the TVwF Directive and other EC policy objectives such as the 
promotion of broadband and VOD.  
 
Cultural Diversity 
 
4.6 ntl already facilitates the circulation of linear audiovisual content services from other 
countries. However, when dealing with new audiovisual services, ntl finds it difficult to 
understand and agree with the Commission's declared objective of promoting European 
works at European level, because this is still an emerging market. ntl does not agree that the 
nascent market for new audiovisual services should face the same obligations as those 
imposed on traditional broadcasters. 
 
4.7 “Non-linear” services are on demand services and, by definition, are chosen by 
individual consumers. From the current issue papers, it seems that the Commission believes 
all providers of video on demand services will be required to make available European con-
tent because they will be classified as broadcaster equivalents.  
 
4.8 ntl cannot see what might justify imposing such obligations on video on demand 
service providers, while similar obligations have never been imposed on video rental stores. 
The only difference between the two is that in the case of VOD, the customer, who wants to 
rent a video, has it delivered to his television set electronically from a distance rather than 
having to go to a retail outlet to collect it. 
 
4.9 ntl believes the objective of co-ordinating pluralism, cultural diversity and freedom of 
expression is very useful.  However, this is of importance in the case where national 
measures to promote the same objectives could hamper the functioning of the internal 
market (by restricting the freedom of movement of services).  Those national measures or 
restrictions are not in place and the objectives could be more effectively dealt with under 
existing legislation.  
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The retention of secondary rights by producers  
 
4.10 The Commission argues that the new rules should promote competition and that this 
will be achieved by producers who co-produce television programmes with broadcasters, 
retaining secondary rights for further exploitation independently of the co-producing 
broadcaster.  
  
4.11 ntl's believes that this is an issue which relates primarily to copyright law and, as such, 
falls outside the scope of the audiovisual content Directive. Furthermore the market should 
decide who benefits from exploitation of the content in the various distribution 
mechanisms. It would then be a matter of commercial negotiation between broadcasters, 
distributors and original programme producers. This negotiation could include a 
broadcaster buying out all the secondary rights on fair terms. 
 
4.12 ntl firmly believes that the imposition of inflexible rules on rights ownership could 
have discriminatory effects in relation to the emergence of new services (making it easier 
for some services to acquire rights than others) and that this could, in turn, hamper the 
development of new services. 
 
5. Issue paper on Commercial Communications 
 
5.1 The Commission proposes to use the definition of commercial service deriving from the 
Treaty and wants to create rules applicable to all audiovisual commercial communications.  
 
5.2 ntl believes that increasing regulation of new media in the name of a “level playing 
field” in the advertising market is clearly at odds with the Lisbon agenda.  Advertising 
supported services in the age of Google ad words brings the websites of many consumer 
homepages within the purview of media regulation. The Commission has provided no evi-
dence to suggest that there are widespread problems with respect to online advertising.  
 
6. Issue paper on the Protection of Minors and Human Dignity and Right of Reply 
 
Protection of Minors 
 
6.1 ntl welcomes the approach of the Commission on the protection of minors. In ntl’s 
experience, customers wish to protect minors from unsuitable content.  Therefore, ntl 
provides advice and guidance to its customers on steps that can be taken to manage any 
content that may cause harm and offence. ntl has implemented a range of access control 
mechanisms that enable consumers to control the access of minors to harmful and 
unsuitable content. These mechanisms work through a variety of methods, including 
personal identification number (PIN code) protection and, where appropriate, content 
watershed rules and other point of sale limitations.  
 
6.2 ntl believes that these measures allow it to deliver to the consumer the toolkit to create a 
personal environment where access to harmful and undesirable content is managed by the 
consumer's own preferences. 
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Right of Reply  
 
6.3 In ntl’s view it is important to distinguish between content originators and content 
service facilitators. Content originators provide audiovisual on-demand content services as 
a primary publisher with full editorial control and content service facilitators distribute 
content either as a secondary publisher and/or as a content aggregator for value added 
content services.   
 
6.4 Content service facilitators like ntl do not control the content itself, but distribute 
audiovisual content on demand over its network. ntl takes no part in the management or 
editorial control of the content provided by content originators. It would be helpful for the 
Commission to address this distinction as part of its deliberations. 
 
6.5 Content service facilitators and content aggregators are subject to telecoms regulation 
but are not currently subject to broadcast regulation. ntl sees no justification for the 
extension of broadcast regulation in this regard to such parties.  
 
6.6 ntl believes, therefore, that the provision of a Right of Reply should not be centrally 
mandated across all new audiovisual services and service providers but insofar as the 
provision of a Right of Reply is to be encouraged, this should be a self-regulatory 
objective.  This would permit the development of a proportionate, meaningful and 
technologically appropriate framework. 
 
7. Conclusion 
 
7.1 In summary, ntl would welcome a proportionate regulatory approach towards the 
variety of audiovisual content services that exist today and may exist in the future. This 
would be consistent with related EC regulation such as Information Society services and 
electronic communications services. Possible perverse effects that might arise through 
altering the position of producers through copyright law should be avoided. ntl supports 
any revision of the TVwF Directive which encourages a more flexible approach to 
regulation and allows the audiovisual content services industry in the EU to flourish.  


	Consultation Response
	• The existing different regulatory regimes for television broadcast services and information society services that make a dis

