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ECTA, the European Competitive Telecommunications Association, is a trade association 
representing over 150 EU communications companies, delivering innovation, competition 
and choice to Europe’s businesses and citizens. 

Introduction 

ECTA welcomes the opportunity to comment on the issue papers by DG Information 
Society ahead of the Liverpool Audiovisual Conference.  ECTA companies provide much 
of the competitive stimulus in the telecoms markets that is driving innovation and the 
emergence of new content rich services by ECTA and many other companies.  All of these 
companies do of course need to operate within the context of the E-Commerce Directive, 
and this has capably provided the regulatory underpinning for new services while 
protecting fundamental public policy concerns. 

ECTA’s principal concern is that the proposals seem to be at odds with the Commission’s 
overall goal of reinvigorating the Lisbon agenda and focusing on jobs and growth.  The 
issue papers hold out the prospect of considerable extra regulation in the online area, 
without a demonstration of the “market failures” to justify regulation.  The Barroso 
Commission has shown admirable legislative restraint in many other sectors, and it is far 
from clear why additional regulation is needed here, and whether imposing regulation on 
such a fast moving, but still in many ways nascent, set of services is appropriate.   

It is important to note that most of the new services seemingly targeted by these proposals 
are already in fact covered by the E-Commerce Directive, self-regulatory systems 
encouraged by the E-Commerce Directive, and by other EU consumer legislation.  As 
regards the E-Commerce Directive it is important to note that this applies to two main 
categories of company: 

• Online providers of services – these are “not solely restricted to services giving rise 
to on-line contracting but also, in so far as they represent an economic activity, 
extend to services which are not remunerated by those who receive them, such as 
those offering on-line information or commercial communications”.  And although 
“television broadcasting within the meaning of Directive EEC/89/552 and radio 
broadcasting are not information society services because they are not provided at 
individual request; by contrast, services which are transmitted point to point, such 
as video-on-demand [is an] information society service” 

• Internet intermediaries including “services consisting of the transmission of 
information via a communication network, in providing access to a communication 
network or in hosting information provided by a recipient of the service” 

Many of the first group do, or will, provide audiovisual content (especially given the very 
broad definition of audiovisual content – see below) and ECTA is concerned about the 
economic consequences of adding another layer of regulation to them.  ECTA does not 
believe that the E-Commerce Directive has proved inadequate and that a parallel 



regulatory regime needs to be introduced to these operators.  In particular, while we 
recognise that the Commission remains committed to the country of origin principle in the 
TVwF Directive, we are aware of the pressures to move away from this (reported in 
footnote 9 of the scope paper).  ECTA believes that the country of origin principal is even 
more important in the e-commerce environment and that DG Information Society and 
Media should not expose information society services to any ensuing legal ambiguity that 
any changes to the country of origin principal in the TVwF Directive would clearly entail.  
ECTA also believes that if the DG Information Society and Media chooses to follow the 
calls for broader regulation, then it will need to prove in its detailed impact assessment that 
this will not lead to delocalisation of content and related jobs from the EU. 

It is unclear from the issue papers what consequences for internet intermediaries are 
being considered.  However, such players are clearly not audiovisual content service 
providers, and ECTA would therefore expect them not to be affected by the Directive at all.  
Nonetheless, ISPs can, and do, play in role in protecting minors from harmful content.  
Indeed this is often a core area of service differentiation in the competitive ISP market, 
often underpinned by industry self-regulatory commitments too.  ECTA does not believe, 
however, that the TVwF Directive is the correct venue for further discussion about issues 
such as parental tools offered by intermediaries for protecting minors. 

As a result, therefore, ECTA does not believe that the consultation and Liverpool 
conference on these issue papers should be the end of the consultation process.  These 
papers only provide the results of so-called “focus groups”.  ECTA was not invited to the 
focus groups and we are concerned that many of the proposals from these groups simply 
reflect partisan views from some of the traditional broadcasting industry.  Before moving to 
legislation, therefore, ECTA believes that the Commission should present its own views for 
consultation.  In any event, as the issue papers discuss ideas that would directly and 
negatively affect the economic interests of ECTA members, we trust the DG Information 
Society and Media will give full consideration to the following comments. 

Summary of comments on the individual issue papers 

Issue paper on “Rules applicable to Audiovisual Content Services” 

• We oppose the extension of the TVwF to non-linear/online services. 

• The definition of audiovisual content services is extremely problematic 

• There is grave concern that the Commission’s moves will lead to widespread 
regulation of Internet sites 

• ECTA is concerned that the issue papers could interfere with the provisions in the 
E-Commerce Directive as regards intermediary liability 

• The one-stop shop mechanism does not seem credible; the analogy with VAT 
arrangements is flawed 

Issue paper on “Commercial communications” 

• The issue papers discuss issues already adequately covered in the E-Commerce 
Directive. 



Issue paper on “Protection of minors” 

• The achievement of public policy goals in this area as regards non-linear services 
cannot be achieved by regulating audiovisual content providers alone, but it would 
be inappropriate to regulate intermediaries in the revised TVwF. 

Issue paper on “Cultural diversity” 

• ECTA has considerable reservations that a revised TVwF Directive would be an 
appropriate means to achieve public policy goals in this area. 



Issue paper on “Rules applicable to Audiovisual Content Services” 

Definition 
The issue papers suggest a definition of audiovisual content linked to “moving images”, 
which appears to be linked to the idea of celluloid in the cinema or “frames-per-second” in 
the TV world.  In practice, there are multiple forms of movement possible on websites: 

• Re-transmission of traditional broadcasting 
• Video-on-demand services 
• Animated GIFs, which work in a very similar way to celluloid – showing a 

succession of images to give the impression of movement 
• Online animation (e.g. flash): here a story is told by the programmed movement of 

objects within a window embedded on a webpage.  
• Websites often use dynamic HTML to switch between images (sometimes to give 

the impression of a mouse roll-over, sometimes to use the same screen real-estate 
for entirely unrelated purposes).   

• Dynamic HTML: the sort of text flying-in tricks available in PowerPoint can be 
achieved on websites. 

There is a serious risk that, whatever boundaries the focus groups, or indeed the 
Commission, envisage, the reality will be considerable legal uncertainty and huge 
differences in the scope of regulation at national level.  The Commission should provide a 
full cost benefit analysis of any regulation it proposes with a complete indication of the 
expected impact on website creation and the effects that can henceforth be used freely. 

Secondly, in the web context, audiovisual content is often a part of a larger page of 
information and advertising.  ECTA is concerned that DG Information Society and Media 
has failed to take this into account and that this could become a source for regulatory 
creep. 

The proposed definition of “audiovisual content service”, meanwhile, refers to the “delivery” 
of moving images. This term might erroneously imply that the technical carrier of the 
content (rather than the producer of that content) could be the object of the Directive’s 
provisions. 

DG Information Society and Media also proposes to use the definition of “commercial 
communication” deriving from the Treaty.  This typically covers advertising supported 
services.  Yet, it is now relatively trivial for any residential user to include advertising on 
their homepage and this risks bringing all of these websites within the purview of media 
regulation.  Is this the intention of DG Information Society and Media or would further 
refinement of the definition be needed to ensure that media regulators were not faced with 
an even more overwhelming regulatory oversight task. 

Basic rules 
Discussion of sections 1.2.1-3 are dealt with under our reactions to the issue papers on 
commercial communications and child protection respectively.  However, it should already 
be noted that the proposed “masthead” and “identification” rules appear simply to repeat 
existing obligations in the E-Commerce Directive. 



Provisions with respect to linear audiovisual services 
While ECTA recognises that the issue papers only discuss the role of intermediaries in 
blocking illegal linear broadcasting, we would like to stress that it would be absolutely 
inappropriate to consider such provisions in the non-linear environment.  The issue of 
mere conduit liability is fully covered by the E-Commerce Directive and should remain 
strictly within that context. 

Enforceability 
The issue paper proposes a set of rules for non-linear services to be overseen presumably 
by a media regulator.  The approach is reminiscent of the EU’s spam policy where data 
protection regulators were pushed into the front line.  In the process, insufficient attention 
was given to the market forces already at work in support of the desired policy goals: for 
example, the importance of brands and trust among reputable market players and the role 
of technological measures.  The Commission should devote much more attention to 
identifying genuine market failures before developing its policy approach further. 

The paper then suggests that a one-stop-shop mechanism could be instigated for non-EU 
audiovisual content providers (i.e. including the vast majority of commercial websites) to 
register with a single EU media regulator.  An analogy is made to an existing system for 
VAT.  ECTA believes that the analogy fails for several reasons: 

• In the VAT case the number of possible applicants is limited to those service 
providers wishing to accept orders from EU consumers.  The threshold in the media 
regulation case seems to be merely that the audiovisual content service is 
accessible by EU consumers, and thus including the entire world wide web. 

• In the VAT case the service provider needs to choose which tax authority with 
which to work. They have an incentive to choose one with whom an effective 
relationship can be established.  In the media regulation world, the incentive seems 
to be to avoid regulators that could readily assess the service provider. 

• In the VAT case there is a clear incentive for, at least the major providers, to 
consider registration for the one-stop-shop mechanism.  Larger, publicly quoted 
companies need to ensure sign-off of their accounts by their auditors.  A potential 
liability from unfulfilled EU VAT obligations could be a significant impediment to that 
sign-off.  It is less clear that the same market-oriented compliance mechanism 
exists for media regulation. 

It might then be concluded that rather fewer service providers would register for the media 
one-stop-shop.  That would leave them needing to respect the media rules in each of the 
25 member states.  Likewise, that would leave the media regulators in each of the 25 
member states needing to police most of the world’s websites.  However, the additional 
difficulty for a service provider is to know which media regime applies for each visitor to 
their service.  Again in the VAT case, a transaction has taken place and it is likely that the 
address of the consumer may have had to be provided (e.g. to complete a purchase by 
credit card).  No such transaction occurs for a site funded by advertising and it seems 
unlikely that a service provider would necessarily then collect address information 
(knowing that to do so could breach EU data protection rules in the process). 



By contrast, DG Information Society and Media’s proposals here would seem to require 
any non-EU company making audiovisual content available online (whether targeted at EU 
audiences or not) to seek information about the country of residence of their visitors! 

Issue paper on “Commercial communications” 

Footnote 5 of this paper provides the only justification proffered by DG Information Society 
and Media for establishing a parallel regulatory regime in addition to the E-Commerce 
Directive.  However, ECTA is unaware that the online industry has faced difficulties as a 
result of disproportionate recourse to the exemptions provided for in Article 3.4 of the E-
Commerce Directive.  A second regulatory regime to solve a non-problem cannot be 
considered compatible with the Lisbon agenda. 

DG Information Society and Media has provided no evidence that there are widespread 
problems with respect to online advertising.  Our questions above with regard to extra-
territorial application are clearly relevant here.  It would be a catastrophe for EU industry if 
DG Information Society and Media was to encourage delocalisation of web-creation and 
hosting. 

With all due respect, ECTA cannot understand how the views of tax-funded public service 
broadcasters can be relevant to the system of self-regulation for the commercial online 
sector (page 5). 



Issue paper on “Protection of minors” 

DG Information Society and Media has here helpfully given an idea of the sort of measures 
it envisages in an indicative new Article 22.  This provides for a restriction on “distributing” 
and encourages “filtering”.  In practice neither seems appropriate for non-linear audiovisual 
content service providers.  As discussed earlier, distribution often means little more than 
ensuring that content is hosted by someone with sufficient bandwidth to meet expected 
demand.  (Only for webcasts likely to enjoy very massive simultaneous access (e.g. live 
events) might additional measures to ensure distribution take place but even this is not 
distribution to all end users and transmission is only activated on request by consumers.) 

Although steps could be taken to verify age (although there are no guaranteed online 
methods at present), filtering would appear to be a function provided either by ISPs to their 
customers, or procured by customers to work with their equipment (e.g. a V-chip in a TV or 
web filtering software bought for a computer).  If the Commission chose, against the 
recommendation of ECTA, to regulate online audiovisual content services, this would not 
in any way justify regulation of the other actors in the delivery of audiovisual content. 



Issue paper on “Cultural diversity” 

This issue paper appears to suggest “investment or catalogue requirements for example” 
be applied to new media audiovisual services, and it should be recalled that the definition 
of audiovisual content services proposed is extremely wide and covers all sorts of 
animated aspects of websites.  This is surely not DG Information Society and Media’s 
intention?  We doubt that (media) regulators are in a position to trawl through the billions of 
web pages online and changed on a daily basis and it is certainly an impossible task for 
ISPs to perform (as the E-Commerce Directive recognises). 

The proposals struggle to make sense in so many ways. 

• Suppose a new website decided to carry footage from NASA of the latest space 
shuttle take off.  Is DG Information Society and Media proposing that they also have 
to provide coverage of an Ariane launch (or some other European content) to 
balance out? 

• How would obligations apply to an ad-sponsored, peer-created (e.g. like 
wikipedia.org) video atlas (e.g. consisting of short films of landscapes around the 
world)? 

Even if these measures were limited to cultural content, ECTA contends that they are 
unnecessary.  The need for quotas in the broadcasting world appears to be linked to 
concept of scarcity of distribution channels.  That scarcity is fast disappearing in the 
broadcasting world but it simply does not exist online.  Much recent analysis of the 
success of online retailers confirms that one of their key attractions to consumers is the 
availability of less sought after materials1. 

While DG Information Society and Media appears to believe regulation is needed to 
ensure a “level playing field” between all audiovisual content service providers, it should in 
fact be born in mind that blockbuster-focused video-on-demand services compete with 
DVD rental/sales in an entirely separate window from traditional broadcasting.  DG 
Information Society and Media does not seem to be proposing regulation of supermarkets 
or DVD shops! 

Beyond this, it must be borne in mind that cultural diversity obligations of any kind, 
imposed in an untimely fashion on non linear audiovisual content service providers, will 
undermine the interests of all stakeholders by hindering the development of successful, 
legal video-on-demand products.  Catalogue requirements will place legal VOD providers 
at a serious disadvantage to the illegal file sharing websites, whose ability to offer 
precisely the content consumers want is one of the reasons for their appeal. 

Investment obligations will be equally self-defeating, since the expense will be passed on – 
directly or indirectly – to consumers, pushing them even more strongly into the arms of the 
illegal, free-of-charge competitors. Even where a service provider elects to bear the entire 
financial contribution itself, it will have all the less money to invest in improving its content 
offerings. All parties will then suffer, including consumers, service providers, and the rights 
holders themselves. 
                                            
1 See, for example, http://www.wired.com/wired/archive/12.10/tail.html 


