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This response is submitted on behalf of Liberty Global Europe BV on behalf of itself 
and of the various subsidiaries of Liberty Global Inc. (together LGI). We welcome the 
opportunity to comment on the various Issue Papers that have been drafted in 
advance of the conference ‘Between Culture and Commerce’ to be held in Liverpool 
from September 20-22. 
 
For ease of clarity this we have provided you with comments on all relevant Issue 
Papers in this single submission and divided comments in accordance with the Issue 
Papers concerned. As requested, we have also provided you with an Executive 
Summary outlining the main points in this paper.  
 
We look forward to continuing our dialogue with you on this important policy area. 
 
Executive Summary  

• A revision of the regulatory framework for audiovisual services in the first 
place needs to be technology neutral. A level playing field needs to be 
guaranteed between similar services which are increasingly making use of a 
range of innovative new electronic infrastructures. 

• LGI believes the purpose of the review should be to examine the current 
provisions and determine whether or not these are still valid in today’s 
audiovisual environment where a multitude of mainstream and niche channels 
are on offer.  

• We believe that many of the original drivers behind the TV without Frontiers 
Directive (TVWF) no longer exist (spectrum scarcity and lack of cross – 
border services). As such we believe that actions following the review process 
should mount to little more than a scaling back of existing provisions so as to 
ensure that services that currently fall under the scope of the Directive are 
not at a competitive disadvantage to those services that fall beyond its scope.  
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• With regards the issue of jurisdiction for audiovisual services, we support for 
the maintenance of the country of origin principle which is fundamental to 
service providers offering pan-European services. 

• LGI is against the straight extension of a revised Directive to non-linear 
services, and this needs to go hand-in-hand with a scaling back of existing 
provisions so as to ensure that similar services (e.g. NVOD and VOD), can 
compete effectively and on non-discriminatory terms, irrespective of the 
delivery mechanism involved. 

• We reject any proposals to extend the scope of content quotas. We would 
also call on DG InfoSoc to encourage member states not to apply more 
stringent content quotas than those already provided for on any content 
offering (linear or non-linear) that could seriously hamper the pan-European 
distribution of a given content offering. 

• As an active participant in the NICAM classification systems we believe that 
this and other similar tools meet both regulatory and consumer demand on 
protection of minors and therefore do not see the need to formalise such 
measures with additional legislation.  

• We do not support the extension of Right of Reply to non-linear services such 
as ISPs since this will involve a complete overhaul of the business models 
concerned. 

 
More detailed comments:  
 
Issue Paper: Rules applicable to Audiovisual Content Services 
As one of the many stakeholders that participated in the various meetings held by 
the Focus Group 1 (scope of application), we welcome the opportunity to formally 
comment on these Issue Papers which reflect DG InfoSoc’s observations from those 
meetings. 
 
On an initial point, we note that DG InfoSoc has introduced a proposal for a new 
definition for ‘audiovisual content services’ which would include:   

 
“services as defined by the Treaty, for the delivery of moving pictures with or 
without sound to the general public by electronic networks” 
  

The current draft definition presumes that the primary basis for future regulation for 
this policy area will be ‘technological neutrality’ – an understandable premise given 
the Commission’s recent drives to adopt legislation that is platform agnostic (e.g. the 
Communication Package).  
 
While LGI is an ardent supporter of platform neutral legislation, we would not wish to 
see a situation whereby in the apparent quest to ensure the creation of a level 
playing field for similarly competing services, that provisions – no matter how light 
touch – originally introduced for a specific delivery mode, were then automatically 
transposed to other delivery mechanisms. Rather, and in keeping with DG InfoSoc’s 



initial objectives, we would prefer to see a review of existing provisions to determine 
whether or not they are still justified for the originally intended medium.  
 
It is our opinion that certain current provisions of the TVwF Directive are still valid for 
those services that fulfil a service of general interest (as per Article 31 of the 
Universal Service 2002/22/EC) and all other services fall outside the scope of any 
revised TVwF Directive. Public interest channels have very different business models 
[publicly funded], objectives [public service remit] and target audiences [the general 
public] to privately-run channels that have to commercially compete for audience 
share. There may still be grounds for the continued application of certain provisions 
such as content quotas or advertising rules on public service channels but we would 
advocate against the automatic transposition to all other commercial services 
including those available on demand (i.e. NVOD). In short, a revised Directive needs 
to acknowledge this market segmentation and apply or relax on existing rules 
accordingly.  
 
 
We would therefore perceive the review as representing a unique opportunity to 
scale back on existing provisions so that similar services, regardless of mode of 
delivery (e.g. NVOD and VOD), are able to compete effectively and on non-
discriminatory terms.  
 
To that end, while we support the review process, we would not support any moves 
to extend all current restrictions to new services (i.e. non linear services). Instead, 
we would argue for a scaling back of existing provisions on all types of services so as 
to ensure a level playing field for all competing services.   
 
 
Definition of non–linear services 
While the issue of the extent to which non-linear services should be regulated is the 
main theme of this review, there is no clear statement as to what DG InfoSoc means 
by non-linear service.  
 
If the term represents point-to-point services, then surely these are ‘information 
society’ services and therefore fall outside the remit of the EU audiovisual policy and 
instead under the auspices of the EU’s Communication Package and Electronic 
Commerce Directive and are therefore already regulated. 
 
Notwithstanding this, it should be noted that many of these services are also subject 
to a range of co- and self-regulatory measures and we would question the need to 
regulate further.  
 
Territorial Competence 
As a pan-European operator offering services in multiple markets across the EU, the 
country-of-origin principle is fundamental to the coherent functioning of our 
business. Any attempts to deviate from the application of this principle would be 



catastrophic for our business interests since this would mean we would be faced with 
a different regulatory regime in every territory in which we offered our services. The 
country of origin principle is one of the underlying principles of Community law and 
the creation of the Internal Market - any attempts to dilute this will undermine the 
freedom to provide services across the EU.  
 
Issue Paper: Protection of Minors and Human Dignity/ Right of Reply 
Protection of Minors 
Through its participation in the NICAM classification system, LGI is committed to 
ensuring that content is appropriately rated for our audiences. We believe this and 
other similar tools already provide for the adequate labelling of content. As a point of 
information, we would also highlight that NICAM is now being used for mobile 
(phone) content, thus demonstrating that new entrants are have readily embraced 
this system. 
 
Right of reply 
With regards the issue of right of reply which is listed as one of the proposed 
measures that could be unilaterally applied to linear and non- linear services, we 
would suggest that the application of such a right for providers of non-linear services 
(e.g. ISPs) may be practicably unfeasible since in many instances they are not 
necessarily publishers of the content they carry. By forcing an ISP to offer the right 
of reply on any and every content that can be accessed via their infrastructure, one 
is requiring them to move away from current business model of being an access 
provider to one of a publisher or editor of content, a move that will fundamentally 
revises the business models under which they currently operate.  
 
We would therefore reject the application of right of reply to non-linear services.  
 
 
Finally, we would also highlight that the issue of Protection of Minors and Right of 
Reply form the basis of a draft Recommendation which is currently being debated in 
the European Parliament - the outcome of which is still uncertain. We are keen for 
DG InfoSoc to ensure that industry feedback received from this consultation is fed 
into the policy debate on the draft Recommendation.  
 
 
Issue Paper: Cultural Diversity and the Promotion of European & 
Independent Audiovisual Production 
Quotas under the current TVWF  
As a pan–European provider of thematic channels and near-video-on-demand 
services, LGI continues to protest against the imposition of quotas for these services.  
 
We have repeatedly made the case to exempt thematic channels from content 
quotas since content for these services is already quite limited, and customers 
actively choose to pay for that service in order to be able to access a particular type 
of content.  



 
In a similar vein we do not support the application of quotas for NVOD since as a 
transactional based service, customers select that service for the content offered. 
LGI’s NVOD services offers premium movie content of movies and titles are selected 
in order to make an attractive and commercially viable content offering. In other 
words should there be consumer demand for a certain type of content (e.g. 
European movies), this will automatically be included in the service offering. 
However if there is lack of consumer demand or indeed content from that particular 
source, it is meaningless to imposes quota percentages.2 
 
To the extent to which DG InfoSoc considers it necessary to maintain quotas for 
certain linear services we would suggest that these are limited to those channels that 
fulfil a public service remit since these channels are created for mainstream 
audiences and funded by European taxpayers. The use of public funds to develop 
and promote European content would appear justifiable (indeed many public service 
broadcasters are already actively involved in film co-productions). 
 
 
 
Proposal to apply quotas to non-linear services  
As previously stated, we do not support the straight extension of a revised Directive 
to non-linear services.3 
 
Should DG InfoSoc, in any event, decide to include these services in a new Directive, 
this would require a fundamental overhaul of the application of content quotas (such 
as European, language, independent, recent works etc.) to any audiovisual services.  
 
Non-linear services are on-demand services and as such they cannot nor should not 
be treated in the same vein as traditional linear (point-to-multipoint) services.  
 
DG InfoSoc’s view that it should be “technically feasible” for non-linear services to 
contribute in the promotion of EU works and that such a contribution could take the 
form of “investment of catalogue requirements”, indicates a lack of understanding of 
the business models behind these services offerings.  
 
Consumer specific services are by their very nature driven by consumer demand. In 
an ever-increasing competitive market, service providers therefore strive to make 

                                                 
 
2 Our Dutch NVOD service comprises of movies that have had their recent theatre release in the 

Netherlands. Current provisions in the TVWF stipulate that a majority (i.e. more than 50%) of content 

should be of European origin – a percentage that is impossible to meet since the percentages of 

European productions that were show in Dutch theatres for the years 2001, 2002, 2003, 2004 were 

44%, 46%, 43,2%, 40.5% respectively. This clearly demonstrates that even if we were in a position to 

purchase rights for all European productions for those particular years (notwithstanding that many 

productions have rights tied up for alternative distribution platforms) we could never meet the 50% 

quota criteria. 
 



available content that not only differentiates their services from other offerings but in 
the interest of developing a viable business model, will offer content that reflects 
such demand. To this end, should there be a demand for a particular kind of content 
(European, or independent etc), this content will automatically feature in that 
content offer.  
 
The suggestion that the introduction of new content quotas will contribute to the 
further circulation of a particular type of content is mistaken as, even if it is made 
available to consumers, consumers may very well choose not to access that content 
from a service provider’s catalogue. Notwithstanding the restriction of commercial 
freedom for service providers to choose content on the basis of consumer demand, 
the imposition of such quotas will also consume valuable storage space that could be 
used for otherwise more commercially attractive content. The above is also true for 
our NVOD and thematic channels. 
 
On a separate but related note, while we recognise that member states are free to 
apply stricter provisions than those referenced in a revised Directive, we would call 
on DG InfoSoc to encourage member states not to adopt more stringent content 
quotas that may undermine certain content offerings. In particular, we refer to the 
application of language quotas that when applied to pan-European service offering, 
seriously limit an operator’s ability to make that service available in multiple 
territories.  
 
Concept of Independent Producer 
We would respectfully suggest removing this particular section from DG InfoSoc’s 
planned revised proposal for a Directive. This particular issue neither featured in the 
original Directive nor was agreed for inclusion by the Focus Group 1. The retention of 
secondary rights is clearly a copyright issue and therefore falls outside the scope of 
this Directive but rather needs to be discussed separately in the context of the EU’s 
own Directive4 on copyright and its existing Community obligations under the WIPO 
broadcast treaty (which, on a separate note, is currently being revised). 
 
Issue Paper: Right to information and short reporting 
Events of major importance 
LGI has and continues to invest massively in network upgrades so as to be able to 
offer a range of new services including digital tv. From our perspective one of the 
many benefits of digital tv is the ability to offer a greater number of channels thus 
offering more choice and variety to consumers.  
 
Return on investment for these network upgrades is dependent on consumers 
choosing to access this content – already a difficult task when consumers are 
considerably happy with their extensive analogue content offering (average number 
of channels of our basic analogue package in the Netherlands is in the region of 30 
channels). Network operators will therefore need to ensure that their digital tv 

                                                 
 



package offers something different to that which is currently available. Accessibility 
and the ability to purchase to attractive content will therefore be paramount.  
 
While we appreciate the political and cultural objectives behind the creation of 
national lists of events of major importance, we would request that these lists are 
limited to content which is genuinely deemed to be of major national significance. At 
present we believe that certain lists are quite extensive with a number of member 
states listing events that have little or no major national importance; content which 
may otherwise generate considerable interest amongst private entities who are 
willing to pay for that content in order to ensure inclusion of attractive content in 
their digital tv packages.     
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 


