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Executive Summary 
AOL Europe Services S. à r. l. (hereafter AOL) welcomes the opportunity to comment 
on the Issues Papers published in advance of the Liverpool Audiovisual Conference.  
AOL’s position can be summarised as follows: 
 
• AOL does not believe that the scope of the Television Without Frontiers 

Directive should be extended to cover non-linear services. 
 
• Non-linear services are already subject to obligations under the e-commerce 

Directive and the Recommendation Concerning the Protection of Minors and 
Human Dignity.  This framework advocates the use of self and co-regulation, 
which we support. 

 
• An extension of externally imposed regulation, even covering the so-called 

basic tier of obligations, would stifle innovation, would be costly to implement 
and enforce, would be damaging to the EU’s competitiveness and would serve 
to raise entry barriers to non-linear markets.   

 
• There is no evidence that quotas for European and independent production 

are necessary to stimulate content production in the non-linear sector.  
Consumer choice and the lack of capacity constraints ensure that European 
producers face no significant entry barriers in offering their content services 
to citizens around the world. 

 
• AOL supports the principle of content labelling as an aide in the protection of 

minors, but advocates a medium-specific approach, rather than a system of 
common labelling, reflecting differences in consumer expectations and the 
medium-specific ways in which consumers are protected by complementary 
tools. 
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Background to AOL 
These observations are submitted on behalf of AOL Europe Services S. à r. l., 
(“AOL”) which is the provider of the AOL-branded service within Europe, including 
in the UK, France and Germany.  
 
AOL provides narrowband and broadband Internet access for consumers, 
communications services such as e-mail and Instant Messaging, voice telephony 
services and access to content on the AOL portal, including audiovisual services. 
 
Introduction 
AOL welcomes the opportunity to comment on the issues papers prepared in advance 
of the Liverpool Audiovisual Conference.  We greatly appreciate the opportunity to 
comment as ensuring the correct framework for increasing incentives for investment 
in new services and in content will play an important part in achieving the EU’s 
objectives for jobs and growth.  As a major European Internet service provider (ISP), 
we feel that AOL is well positioned to offer constructive and informed views on the 
issues raised for discussion in the Commission’s documents.    
 
Our response is structured to reflect the division of the issues papers and we comment 
only on those issues which have a direct impact on our services. 
 
1. Rules applicable to Audiovisual Content Services 
 
A. The scope of regulation  
AOL recognises the fundamental policy goals in section 1.2 of the paper. However, 
whilst appreciative of the theoretical attraction to those already subject to external 
regulation of the principle of a level playing field in regulation (essentially a top down 
approach), AOL believes that an effective regulatory framework must evolve from a 
bottom up analysis of regulatory and political concerns. In this respect we would like 
to highlight that the new services concerned are already regulated by the e-commerce 
Directive and the Council Recommendation of 24/09/1998 concerning the Protection 
of Minors and Human Dignity, which is currently being updated at the initiative of the 
European Commission.    The latter, which already covers all electronic media, 
explicitly recognises that the achievement of effective results, without compromising 
the EU’s competitiveness, can best be secured through reliance on self-regulation and 
the sharing of best practices.  Whilst we have reservations about parts of the draft 
Revised Recommendation, we can see no evidence, with respect to the proposed 
reform of the Television Without Frontiers Directive, for departing from the self-
regulatory approach favoured to date. 
 
As it is clearly recognised in this issues paper, the non-linear environment involves 
greater consumer choice, less editorial intermediation and more active consumer 
engagement in deciding which content to consume than is the case in traditional 
linearly scheduled services.  
 
VoD, for example, enables consumers to select and build their own schedule with no 
editorial intermediation. But whereas VoD services offer choices from a menu of 



available content, the consumer experience on the Internet more generally is of almost 
limitless variety.   In this environment, consumers should be encouraged to savour 
that wide variety of content, while being given the tools and facilities to do so 
responsibly.  In our view, they do not need to have Internet content proactively 
regulated for them by a regulator external to the industry. . 
 
Moreover, a tremendous amount of web content would appear to fall within the 
definitions proposed in the issues paper, where this is probably unintended.  For 
example, animation of various forms is now extremely common on websites.  
Moreover, advertising and editorial material is often situated alongside – rather than 
embedded within - the “moving images” and it is unclear whether neighbouring 
materials would also be subject to regulatory scrutiny.  
 
A further critical point is that, because the Internet is such a vast and diverse source of 
information, the intermediary in the non-linear world plays a very different role in the 
supply chain that that played by the broadcaster in the linear environment.  The 
intermediary does not determine what consumers may view at any given point in time. 
The Commission also needs to take into account that new, non-linear audiovisual 
content services enter markets that are already well served and competitive.  They will 
need to overcome entry barriers created by existing consumption habits and customer 
relationships.  Experience in the Internet world over the last several years shows that 
this is not straightforward, and that securing consumer trust is an absolute pre-
requisite.  This was the reason why the E-Commerce Directive was not hugely 
prescriptive and also provided for self-regulated codes of conduct to complete the 
regulatory regime.  The issue papers do not explain why audiovisual content services 
needs different treatment from other information society services. Further, there 
appears to be a considerable overlap with the regulatory framework established by E-
Commerce Directive and the self-regulatory regimes that it additionally provides for.  
The Commission has not offered a justification for a parallel regulatory regime. 
 
As a result, AOL believes that the Commission should assess carefully what 
regulatory issues for non-linear audiovisual content services remain after taking the 
full economic environment described above into account.  We would support the 
Commission if it were to conclude that the combination of market forces, tools 
offered by intermediaries and the provisions of the E-Commerce Directive are in 
practice sufficient at this stage in the development of the industry. 
 
However, if the Commission concludes that specific public policy objectives remain 
unattainable, then the question arises as to the appropriate regulatory tools to apply to 
these services.  AOL submits that the traditional approach in the linear environment of 
external regulation is neither the most appropriate not is it the most proportionate tool.  
We believe that self regulation is the correct way forward for a number of reasons.  
These are detailed below. 
 

• Self regulation provides for a necessarily dynamic regulatory framework.  
As the non-linear environment is still at the nascent development stage there is 
a risk that externally imposed regulation would act like a straightjacket in 
constraining the future development of the sector.  Industry, working closely 
with existing regulators, is better placed than external regulators to identify 
market developments that are likely to raise regulatory concerns and to 



respond to consumer concerns in a timely and constructive manner.  The non-
linear sector is in part differentiated from the linear sector by the scale of 
consumer choice and the low consumer switching costs.  Where there are 
concerns about, for example, inappropriate content, any failure by the non-
linear community to act will result in loss of consumers.  As AOL has 
demonstrated over a number years, it is in our commercial interests to be a 
responsible self-regulating service provider.  Given the complex interaction 
between audiovisual content service providers and online intermediaries, self-
regulation allows also for the appropriate reliance on the complementary tools 
these offer to the achievement of public policy goals, such as parental controls 
and filtering, in a more flexible way than would be feasible under external 
regulation. 

 
• Lower regulatory costs.  In conventional linear services it is a 

straightforward task to identify the service providers who must be licensed and 
made subject to regulation.  Their number is limited by the scarcity of the 
transmission media.  In contrast there are many millions of citizens and 
companies providing audiovisual content in a non-linear environment where 
distribution capacity does not provide a natural constraint.  The practicalities 
of identifying and appropriately licensing all relevant content providers would 
make externally imposed regulation prohibitively costly for tax payers and for 
industry.  Existing content regulators would need to expand many times over 
in order to cope with additional regulatory responsibilities.  Self-regulation, on 
the other hand, is not a burden on tax payers.  It has proven to also be 
straightforward to develop and tailor self-regulatory approaches in conjunction 
with the software tools available in the market place which enable parents and 
users to manage and restrict the content they and their dependants access.   

 
• Promotes EU competitiveness.  External regulation can and does serve to 

raise both barriers to entry and to new service investment.  Unlike 
conventional television services there are no geographic boundaries on the 
Internet and the consumer benefits from a free choice of content from around 
the world.  Inappropriate regulation of European service providers will 
undermine European service providers’ ability to compete effectively for these 
consumers.  As self-regulation is likely to be more responsive both to the 
interests of consumers and to the interests of industry than external regulation, 
it is less likely to dampen innovation and investment.   

 
• Facilitates effective competition.  With the growth of non-linear services and 

their ancillary technologies, such as rights management, effective competition 
to the incumbent pay TV and telecommunications operators becomes a 
genuine prospect.  New technologies lower entry barriers, reduce the cost of 
competing with the established players and stimulate new and exciting 
business models, with the consumer as the ultimate beneficiary.  In contrast, 
external regulation would impose significant costs on new entrants and, as the 
starting point for imposed regulations is likely to be the regulatory framework 
for existing linear service providers, the competitive playing field will be 
skewed in favour of the incumbents.   

 



Self regulation does not mean no regulation.  Neither does it mean a light touch 
approach to regulation.  Self-regulation has been proven to be an effective and 
responsive regulatory tool in the Internet sector.  Examples of self and co-regulation 
from the French and UK non-linear sectors are provided in Annex A. 
 
2. Right to information and right to short reporting 
Whilst AOL is not a party to any agreement on the sharing of clips for information 
programmes and have no view on the workings of such agreements in the 
broadcasting environment, we have concerns should the proposals be extended to 
provide some form of access to rights owned by non-linear service providers.  Unlike 
the linear environment, where highlights are worth considerably less than live rights 
and where clips are deemed to be of little commercial value, many non-linear content 
models are based entirely on the value of clips.  This reflects yet again the difference 
in consumer expectations and engagement between linear and non-linear services. 
Regulatory intervention, resulting in some form of must access right for clips, would 
undermine the burgeoning non-linear market for clips to major sporting events and 
damage the competitiveness of a number of service providers whose business models 
are based upon the delivery of clips and highlights to end consumers.   
 
3. Cultural Diversity and the Promotion of European and Independent 
Audiovisual Production 
It is perfectly understandable that the existing broadcasters will argue for non-linear 
service providers to be made subject to the same obligations on European and 
independent production quotas that they themselves are subject to in the linear 
environment.  However, the issues paper fails to refer to the fundamental economic 
differences between the sectors and between the services they provide.  The 
Commission, for example, has provided no assessment of the source of the various 
animations (e.g. moving gifs, flash animations, DHTML elements etc.) currently 
being used on websites, nor has it examined the commercial incentives of non-linear 
service providers to source material from the EU as opposed to from elsewhere.  
 
Quotas in the linear environment have been justified as a means to promote European 
culture in a market with scarce distribution capacity and where broadcasters may have 
little commercial incentive to otherwise favour European production over typically 
lower cost content acquired from non-European markets. In contrast, the Internet is 
characterised by being a near limitless distribution platform over which the supplier of 
content, from the single entrepreneur upwards, is able to makes content available.   
 
Further, demand in the non-linear environment is primarily driven by consumer 
choice rather than by the scheduling and commissioning decisions of intermediaries.  
The Internet facilitates the distribution of content by enabling consumers to access 
exactly the content they wish to find, both because of the search tools available and 
because smaller content providers do not have to rely on intermediaries to distribute 
their content. 
 
In this environment a system of quotas seems unnecessary.  If such a system were 
imposed, it is also doubtful that it could practically function in a way that does not 
raise insurmountable entry barriers or distort competition between new entrants and 
incumbent service providers.  Where consumers choose to watch European and 
independent content then they face considerably fewer barriers to accessing the 



content in the non-linear environment that they would do in the absence of quotas in 
the linear markets.  However, where the consumer is not attracted to European and 
independent content then there is little that a non-liner service provider can practically 
do, given that consumers can easily find alternative content they do wish to look at.  
This reflects the different editorial, aggregation and scheduling roles of broadcasters 
and non-linear service providers, where the latter have a lot less power, indeed no 
power, to determine what consumers might view at any particular time.  
 
In addition, while it would be technically feasible to include a percentage of European 
and independent content in, for example, a VoD library, unless the consumer chooses 
to watch that content, such a requirement represents both a tax on the service provider 
and a restriction on the choice of consumers. Whilst broadcasters generate value from 
such content, through the sale of subscriptions or advertising, the imposition of a 
quota, given that consumers can easily not consume the content, would only represent 
a cost to new entrants providing non-linear services.      
 
The paper fails to recognise the benefits that non-linear services can offer for the 
promotion of European and independent production.  As there is no need to operate 
through editorial intermediaries, European content providers can engage directly with 
consumers, promoting and marketing their own efforts without the heavy handed 
interference of a scheduler.  Of course there is likely to be a continuing role for 
intermediaries, but the potential lowering of entry barriers at all levels of the supply 
chain and the growth in the number of distribution platforms offers the potential for 
greater competition between new and incumbent service providers, generating 
increased opportunities for content producers.  This needs to be reflected in the 
thinking of the Commission. 
 
4. Protection of Minors and Human Dignity Right to Reply 
AOL believes strongly that all media have a duty to protect minors and to safeguard 
the principles of human dignity, but, as the Commission has recognised the regulatory 
approach to addressing the issue must reflect both the characteristics of the service 
provider and the ways in which the consumer engages with the service provider.  
Again, we believe that self or co-regulation will deliver the best outcome for 
consumers.  We also welcome the Commission’s recognition of the important role 
played by software solutions such as that provided by AOL’s Parental Controls and 
AOL Guardian. 
 
With regard to the classification of content, we support the principle of content 
labelling to enable consumers to make informed choices for themselves and for their 
families.  Content labelling, however, must be developed to suit the characteristics of 
the underlying service and the expectations of the consumer.  Consumers expect 
different degrees of protection according to which media they engage with.  For 
example, as linear TV services typically have no system of parental controls and have 
a pervasive presence in the household, parents expect a greater depth of content 
description and external controls to those employed in non-linear services, where 
there are more complementary tools available.  This may change as non-linear and 
linear services evolve and where parental control tools become more sophisticated in 
the linear TV environment, but there is no case at the moment for a common approach 
to labelling and content description. 
 



With regard to the proposal to extend a formal right to reply to non-linear services the 
issues paper does not contain sufficient detail as to how this would be expected to 
operate in practice.  Does the right of reply have to be presented in the form of 
“moving images” or can it take some other form.  If the original, offending 
audiovisual content is contained within, for example, a multimedia blog, is a right of 
reply necessary if there is scope for reactions by those following the blog or does the 
original poster have to do something more, and if so, what?  Greater clarity on the 
Commission’s thinking in this area would be appreciated. 
 
Conclusion 
We appreciate the formative state of the Commission’s thinking on the proposed 
revision of the Directive and look forward to the opportunity to explore in greater 
detail the issues we outline in brief above.  It is AOL’s belief that there is no evidence 
that the scope of the Television Without Frontiers Directive should be extended to 
cover non-linear services, however, this term may be defined.  Industry self and co-
regulation has proven to be an effective, pragmatic and cost-effective way to address 
public policy and political concerns that have arisen thus far in the development of the 
Internet and we can see no advantage that externally imposed regulation can have 
over self or co-regulation.  Should the Commission ultimately conclude that the scope 
of the Directive must be extended to non-linear services, AOL would stress that self 
or co-regulation is regulation and that any proposal for external regulation be 
benchmarked against self and co-regulation before being adopted. 



 
 
Annex A:  Self and Co-Regulation in the Non-Linear Sector. 
 
Self-regulation in the sector falls into two areas.  Firstly commercial undertakings 
implement their own polices in relation to the content they provide and/or provide 
software tools enabling consumers to control the types of content they and their 
families access.  Secondly, there are organisations, which set out codes of practice 
and/or govern certain types of content.   
 
Many Internet service providers have employed significant resources in addressing 
the needs of users in content management, by developing their own software tools.  
Others have teamed up with third party suppliers to make it easier for users to find 
and implement the relevant software.  Online management tools – such as parental 
controls, systems for e-mail and web-browsing management, moderated chat rooms, 
spam filters and anti-pop-up software are already readily available to consumers 
today.   
 
AOL provides parental controls, which enables users to restrict access of children to 
content on the Internet depending on the age of the children and to limit the time they 
spend online; it also enables the monitoring of children’s activities by parents (“AOL 
Guardian”) and the management of the people with whom the children may 
communicate.  AOL’s Internet Access controls enables parents to prevent their 
children from using another browser to obtain unlimited access to the Internet. 
 
In the UK, VOD is already subject to self-regulation under the code of practice of the 
Association for Television On Demand (ATVOD), whilst in France, VoD will be 
subjected to a code of practice about to be signed between AFA (the ISP trade 
association) and the movie industry. 
 
Child pornography, obscene and racist content are, in the UK, subject to notice and 
take down procedures under the auspices of the Internet Watch Foundation. 
(http://www.iwf.org.uk/). 
 
Child pornography, obscene and racist content are notably regulated by the Digital 
Economic Law via a notice and take down procedure and a Charter signed on 28 June 
2004. The purpose of this Charter is to make available to users of Internet services 
(forums, chatrooms, blogs...) easy access to an abuse reporting system whereby they 
can report any on-line content covered by this Charter (racism, child pornography…) 
directly to the Point of contact of the AFA accessible at the address 
www.pointdecontact.net, to the duly authorised public authorities, or alternatively, to 
the hosting service provider concerned.  
 
Some examples of what is made available by some (but by no means all) Internet 
service providers in the UK and France are set out in the following tables: 
 
 
 
 
 

http://www.iwf.org.uk/
http://www.pointdecontact.net/


UK 
 
ISP Offerings Website 
AOL • Parental  Controls 

 
• AOL Guardian 
 
• Moderated chatrooms 

for children 
 
• Spam controls, pop-up 

blocking 

www.aol.co.uk 

BT Yahoo! • Parental control 
 
• Spamguard – anti spam 

software, pop-up ad 
blocker 

 

http://uk.docs.yahoo.com/btyahoo/bb205
_safer_surf.html 

Wanadoo • McAfee Privacy  
Service with parental 
controls, e-mail anti-
spam and anti-virus 
filters, VirusScan and 
personal Firewall Plus, 
moderated teen chat-
sites, ICRA labelling 

http://www.wanadoo.co.uk/communicate/
security/default.htm 

Ntl • NetNanny  
 

• Parental Guidance for 
using the Internet 
 
 

http://www.ntlworld.com/help/security/pa
rental_control_software/index.php 
 
 
 

 



FRANCE 
 
 
ISP Offerings Website 
AOL 
 
 
 

• Antivirus Mail 
Anti-spam 

•  Parental controls  

• AOL Spyware 
Protection 

• AOL chat service 
is moderated and 
has a notify AOL 
button enabling 
users to report 
directly to 
member services 
offensive 
content. 

 

www.aol.fr 

wanadoo • McAfee Privacy  
Service with 
parental controls, 
e-mail anti-spam 
and anti-virus 
filters, VirusScan 
and personal 
Firewall Plus, 
moderated teen 
chat-sites, 

 

http://abonnez-
vous.wanadoo.fr/index.php?dams=options 

Tiscali - 
Alice 

• Norton AntiVirus 

• Firewall -Norton 
Personal Firewall 

• Data protection - 
Norton Privacy 
Control 

• Parental 
Controls-Norton 

http://www.aliceadsl.fr/options/ 



Parental Control 

• Anti-Spam - 
Norton AntiSpam 

 
 
 

Neuf 
telecom 

• Anti-spyware 
 
• Antivirus 
 
• Firewall 
 
• Parental controls 
 

http://www.neuf.fr/offres/adsl/pack_securite.asp 

 
Club 
Internet  
(T-online) 
 
 
 

• Anti-spyware 
 
• Antivirus 
 
• Firewall 
 
• Parental controls 
 

http://securite.club-internet.fr/ 

 
 
 
 
 


