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1. In accordance with the Commission’s work programme, the most important aspect in the
review of the Television Without Frontiers Directive for the German advertising industry
is whether the aims of Chapter IV of the Directive – on television advertising, sponsorship
and teleshopping – have been achieved in the interests of market participants and of the
public and whether this appears assured for the future considering anticipated market
and technological developments. Subjecting the substantive and formal requirements for
television advertising to the requisite proportionality tests paints the following picture:

2. The concepts and definitions (Article 1c to 1f) have stood the test of time. The
wording of the definitions is sufficiently clear. This assures that the Directive’s key
requirements will continue to be applied uniformly, as is to be wished.

3. There is a trade-off – particularly with television directed at minors – between the need
to secure a uniformly high level of protection in the form of substantive limits on television
advertising and teleshopping content and the need to secure appropriate funding for
television programming. Rules are needed to balance these two aspects as
undamagingly and in as concordant a manner as is practicable. The general standards
laying down limits for text and imagery in advertising content (Article 12) and the special
standards for the protection of minors (Article 16) establish rules that are suited to both
general and special public-policy issues in this regard. The remarkably low numbers of
complaints in this area demonstrates the broad acceptance enjoyed by these rules.
Findings of recent social science research on the reception, influence and mode of
operation of television advertising, specifically in minors, affirm ZAW in calling for the
existing wording to be retained without modification. Being content-related, these rules
will remain applicable in an age of increasingly digitalised, high-tech television. The
wording of the Directive is future-proof.

4. ZAW considers that in the review of the Directive, a provision should be incorporated
explicity allowing Member States to meet their obligations under Article 3(2) by
entrusting implementation and enforcement of the Community requirements to
national self-regulatory bodies. Whether this option is used and, if it is, what
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procedural requirements are established for the purpose, should be left up to the
Member States in recognition of the successful past use of the subsidiarity principle in
content-specific regulation of the audio-visual sector. Self-regulation – a useful and
appropriate regulatory instrument – is unlikely to be used unless the Member States,
along with the subjects of regulation themselves, are given a sufficient hand in shaping
policy. Legal recognition of the well-managed network of national advertising industry
self-regulatory bodies for implementation of the uniform standards would in all probability
allow the Directive’s aims in this regard to be met in an uncomplicated and effective
fashion.

5. The German advertising industry approves of the qualitative standards laid down in
Article 10(1), 10(3) and 10(4). It should be stressed that the basic requirements of the
Directive  – in particular that advertising be kept separate from other programming under
Article 10(1) – still hold for recent advertising formats and techniques. To this end,
uniform interpretation rules explaining the Directive’s requirements ought to be provided
either as specific recitals for Article 10 or else as a separate communication from the
Commission. This would cater to changing views about the admissibility of new forms of
advertising, create a uniform and thus predictable legal framework for the further
development of cross-border television services, and carry forward the Directive’s
protective aims into the future (see also 11 below).

6. ZAW identifies an urgent need for deregulation in Article 10(2) requiring isolated
advertising spots to be the exception, and calls for this requirement to be
abolished. There is no longer any conceivable justification for the obstacles it puts in the
way of flexible placement of advertising in line with programme flow and viewer interests.
This finding is the outcome of a detailed proportionality assessment based on the
realistic scenario of television having to compete with comparable advertising media. In
view of the requirement’s ramifications, any such justification would have to be a matter
of momentous and urgent public interest, and the precautionary near-ban on isolated
spots would have to be suitable, essential and appropriate to safeguarding that interest.
In assessing interests to be safeguarded on the one hand and the needs of free and as
far as possible unobstructed trade in services on the other, the proportionality rule posits
an averagely well-informed, astute and alert consumer. Neither to keep advertising
separate from programming, nor to prevent viewers from being misled, nor with reference
to other, at best indirectly related interests (such as programme integrity) can one say
that the rule is suitable and essential or even appropriate to achieving these aims. The
existing qualitative requirements – the ban on suggestive advertising and the
requirement to keep advertising separate – are sufficient to this end. Thus, the (welcome)
competition that has now developed between broadcasters and their programmes,
together with the established market mechanism in advertising – comprising the two
highly efficient components of viewer behaviour and client-side advertising impact
analysis – mean that the restrictions on advertising placement under Article 10(2) no
longer pass the proportionality test.

7. The German advertising industry calls the complex rules on insertion of
advertising and teleshopping spots under Article 11(1) to 11(4) to be abolished. As
the requisite proportionality assessment again shows, this extraordinarily detailed and
complex set of rules has ceased to be necessary or indeed appropriate to achieving its
intended purpose. But there is also another reason why abstract, general rules of this
kind are not needed: the presumed public interest in keeping viewing free of disturbances
to the greatest possible extent – the sole conceivable, albeit barely comprehensible
justification for regulating television far more restrictively than other equally significant
advertising media – can be achieved just as well by other means without risking the
problems of schematic regulation. Instead, the above-mentioned provisions should be
abolished to foster flexible placement of advertising in the qualitative interests of
broadcasters and viewers alike. On a realistic appraisal of the consequences, no
problems will result: given the disposition of interests at the confluence of viewer
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behaviour, qualitative impact monitoring by advertisers and competition among
broadcasters – especially under increasing digitisation and programme diversity – there
can be no fear that striking out Article 11(1) to 11(4) will cause unacceptable advertising
insertion to get out of hand at the expense of ‘television culture’.

8. The German advertising industry insists as a matter of regulatory policy that
products that can legally be made, sold and consumed must be allowed to be
advertised as well. This is not only a right guaranteed under constitutional and
Community law as part of commercial enterprises’ freedom of expression in the conduct
of their business – which includes the marketing of advertising time by broadcasters.
Under European Court of Justice case law, Article 95 EC, granting the power to legislate
granted under which the Directive was enacted, is subject to the express exclusion of
harmonisation efforts in relation to human health (Article 152(4)(c)). Community
legislative initiatives are thus exclusively restricted to functional harmonisation of the law
relating to the Common Market. Changes in the Directive’s product-specific advertising
rules are also unnecessary in ZAW’s opinion because the existing rules already furnish
a high level of protection; social science papers reviewed by ZAW show there to be no
apparent need for regulation further restricting commercial communication in the sectors
covered by Articles 13 to 15. Similar results are shown by empirical data from
advertising self-regulation, forcefully demonstrating the highly effective work of the
interlinked national self-regulatory bodies for example in the field of advertising for
alcoholic beverages. So that the fruits of self-regulation can be reaped more directly than
has so far been the case, ZAW proposes that, in the review of the Directive, a provision
should be incorporated allowing national self-regulatory bodies to be used in the
implementation of the product-specific advertising rules, as has also been proposed for
its content-specific rules. Enabling Member States to avail themselves of the both
formally and substantively effective regulatory instrument of self-regulation will also help
to ensure that due weight is given to the aspects central to Articles 13 onwards – the
envisaged level of protection and the functioning of the Single Market – even as the
market and technology developments move onwards.

9. In view of the prognosticated technological and economic development of the television
advertising market on the one hand and the relationship between price and the quantity
of advertising time available to the market on the other, ZAW calls for greater flexibility
in the rules governing the amount of advertising (Article 18), for example by allowing
different amounts of advertising according to the type of programme. Identifying
practicable criteria for such differentiation that also take into account broadcasters’
constitutional programming freedom would entail close cooperation with the affected
parties.

– Regarding the quantitative rules in the case of new advertising techniques – if time
contingents survive the review at all – the German advertising industry demands that
time dedicated to split-screen advertising be pro-rated rather than being counted
in full. Since the requirement to keep advertising separate is met in such cases by
clear spatial separation of advertising content in place of chronological sequence,
proration – if necessary on an imputed basis – would be the only appropriate
assessment method for split-screen advertising. It would also encourage what would
be a further welcome development – that of ‘smart’ forms of advertising tailored to
the dramaturgical context of a programme.

– Time devoted to virtual advertising should not be counted, in line with the legal
situation in Germany. From the point of view of both advertising industry and the
viewer, the form and content of admissible advertising insertions is so closely related
to sponsoring credits under Article 17 that the technological differences regarding
the type and method of insertion are of no consequence.
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– Nor, in ZAW’s opinion, would it be appropriate to apply any surviving quantitative
rules designed for linear broadcasts to interactive advertising. The preconditions
and legal consequences of quantitative advertising rules are designed for linear
programming. The communicative situation and user behaviour in individual use of
an information society service do not require restrictions in the form of time and
insertion requirements (see 11).

– In addition to the above general points, there is a need for action in various specific
individual topics areas: For example, ZAW considers statutory public information
notices under Community sectoral legislation (such as Article 89(1)(b) Item 3 of
Directive 2001/83/EC on the Community code relating to medicinal products for
human use) should be placed on an equal footing with public service broadcasts
under Article 18(3). The regulatory authorities do not have uniform rules on the
calculation of shares of advertising time. The cost of such notices classified under
Article 18(1) and 18(2) – viewers do not consider these to be advertising – is
considerable and must be borne by advertisers themselves. For the sake of legal
certainty across the Common Market and in recognition of the true nature of such
notices – public information notices on the risks of self-medication – it would
appear appropriate to classify them under Article 18(3). Yet the purpose of a
warning notice can be achieved just as well if its transmission can be sold at cost
from the outset instead of being marketed as advertising time. The proposal thus
meets the proportionality criteria and leads to harmonisation of the law.

10. The sponsoring provisions (Article 17) are appropriate in the German advertising
industry’s experience. The Directive’s aims are achieved; future problems in their
practical application are not anticipated.

11. ZAW is strongly in favour of incorporating recognition for new advertising techniques
(split screen, virtual and interactive advertising) into the Directive. To lend expression at
the level of the Television Directive and with the necessary legal certainty to the
changing views regarding the admissibility of new advertising techniques and formats in
Member States such as Germany, to secure a continued appropriate level of funding for
the audio-visual sector in Europe and to stimulate the desired competitive market for
smart forms of advertising in the Community, ZAW proposes for improved use of the
existing provisions a set of interpretation guidelines that are as neutral as possible in
terms of technology (see 5, above).

This serves the purpose of ensuring the continued application of the general standards
in television advertising and of restoring the necessary legal certainty in the Directive’s
implementation and application. In supplement to what has already been explained, ZAW
considers that it would be helpful to follow certain principles in the modernisation of the
Directive:

– Extending the method of separating advertising from programming (Article 10(1))
from the chronological (consecutive transmission) to the spatial (simultaneous
transmission) does not undermine the basic principle of separation itself. On the
contrary, ZAW’s proposal would enshrine the basic admissibility of split-screen and
virtual advertising in uniform Community law while satisfying the interests of viewers
as posited in the European idea of the consumer underlying the appraisal. The finer
details of implementing the principle of spatial separation and any supplementary
information and identification requirements – these may be an issue with virtual
advertising in particular – ought to be left to the Member States. Further detailed
requirements – such as a substitution requirement with virtual advertising – are not
necessary in the view of the German advertising industry to attainment of the
Directive’s aims; on closer scrutiny they may even prove counterproductive.
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– The limits of admissibility for new advertising techniques laid down by the principle
of clear spatial separation must not be confounded by schematic application of the
(in any case misguided) insertion requirements (Article 11). It may thus be
necessary to make clear that time-based insertion rules – if such are retained
notwithstanding the findings of the proportionality assessment – are irrelevant to
forms of advertising that meet the principle of spatial separation without interruption
to the flow of programming.

– With regard to interactive advertising, ZAW advises caution if only because it is
almost impossible to predict which direction this useful advertising technique will
take. Interactive advertising involves a switchover from linear broadcasting to active
participation in a service forming part of the information society. A hypothetical future
ability to switch immediately between these two domains using nothing more than
a television set does nothing to alter this basic fact. The law should make allowance
for a reality in which viewers themselves actively switch between different
communication environments. In its position paper, ZAW thus aims to bring out the
relevant regulatory issues in this connection and to describe some possible
solutions. In brief: So as to avoid prematurely stifling the growth of interactive
advertising techniques, whose development is after all in the interest of viewers as
well as advertisers, and to perpetuate the Community’s established policy of
providing information society service providers with a regulatory framework that
allows them to remain internationally competitive, it should be acknowledged that it
is impossible to apply the – in any case problematic – quantitative advertising rules
contained in the Directive to the sector of interactive advertising. The existing
qualitative requirements under sectoral legislation on information society services,
combined with media-neutral consumer protection and fair trading law, already
establish a high level of protection in the efforts of industry to promote sales in and
by means of the services mentioned. Thus the sole area of significance to the
convergence debate is the transition zone between linear broadcasting and
interactive advertising. ZAW’s proposals are designed to secure the uniform
applicability of the basic rules of Article 10 for this transition zone. Deciding the finer
details of implementing the resulting uniform requirements – chiefly the separation
and transparency requirements of Article 10 – should be left to the Member States.

12. The stipulation contained in Article 20 is an expression of the Single Market principle.
The resulting enhanced flexibility in marketing advertising time for smaller, regional and
exclusively national broadcasters is appropriate and has stood the test of time.
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