
TELEFONICA’S COMMENTS TO THE PUBLIC CONSULTATION ON THE REVIEW
OF THE TV WITHOUT FRONTIERS DIRECTIVE

1. INTRODUCTION

Telefónica welcomes the opportunity to participate in the public debate and public
consultation on the review of TV without Frontiers Directive. Telefónica would like to
contribute to the debate from the point of view of a convergent operator and as part of
a more general debate on broadband.

Telefónica considers that the review of the Directive is needed so that it can be
adapted to the new technological context. However, as explained in this paper,
Telefónica is concerned about broadcasting regulatory developments to the extent that
the legislative framework for television broadcasting services or content might affect
the development of the broadband market (fixed or mobile) in which content is
considered a cornerstone.

2. A LEVEL PLAYING FIELD FOR THE DEVELOPMENT OF INTERNET BASED
SERVICES

Telefónica believes that in order to foster broadband take-up, a level playing field for all
market players should be in place. Different levels of openness and competition in
related markets should be avoided. Public funding (e.g.: cross subsidies) and access to
scarce resources (e.g.: spectrum) should not distort the market,

Likewise access to the same services should not have different regulations depending
on the platforms from which they were offered. For example, a customer could be
accessed via ADSL, cable modem etc. However, if these two access methods were
contaminated by regulating the platforms that support them, then ADSL would be
subject to traditional telephone sector regulation while cable modem would be
deregulated. So that, regulation of the different markets in which convergence is
realized, should tend to a trend of deregulation instead of an extension of the
obligations from one market to another.

It is already obvious that the development of broadband audio-visual services will
erode the traditional boundaries between telecommunications and broadcasting,
changing the communications landscape. These services, although in many cases
similar to broadcasting services, can be provided over different delivery platforms,
some of them not even bound by geographic borders.  However, there is a substantial
differentiation so far between internet based and broadcasting services as to their
functionality: broadcasting is in its entirety controllable by the provider (point-to-
multipoint), hence the same for all users. An internet-based audiovisual service is
individually activated by the user and therefore cannot be entirely controlled by its
provider (point-to-point). The internet gives customers a much greater power over the
content than broadcasting does. Against this background, it is clear that the provision
of internet based services follows a substantially different setting than the provision of
broadcasting services. It is therefore important to ensure that the development of
internet based services is not hampered by the application of regulatory constraints to
the detriment of customers and innovation.

3. AVAILABILITY AND ACCESS TO CONTENT

The increasing importance which content has in the new value chain is already known.
The creation of broadband multimedia content and services industry will require focus,



support and creativity by all parties involved including platform providers, application
and content providers, telecom operators, regional organisations and administrations.

Telefónica strongly encourages any effort aimed at fostering the creation of rich content
for the various delivery platforms. We believe that the fostering of European content is
a legitimate political objective; however we believe that the best way to achieve this is
by means of specific programmes such as eContent or Media plus and not by
regulating the delivery of a particular proportion of European content (quotas).

Telefónica believes that copyright protection although legitimate may, if applied in the
current traditional way, hinder the development of a single market and the flourishing of
new markets: new windows should be opened and new treatments considered.
Barriers that limit the availability of content should be reduced. A clear example are the
national boundaries to accessing content, as clearly identified by the European
Commission.

The rights of access to the contents could be applied through new business models
(e.g.: risk and revenue sharing models) which guarantee a fair balance between the
interests of the right holders and those of the communications’ operators.

4. SCOPE OF THE REVIEW

Telefónica is very much concerned about the current debate on the scope of TVWF
review. We are mainly concerned about the legal uncertainty that might arise as a
result of review at the very moment when audio-visual broadband services are key to
the future of the sector. Extraordinary efforts are being made to create a new
broadband market and these efforts might be hindered by the inappropriate broad
debate on content regulation.

The possibility of creating a new Content Framework Package, as suggested by the
European Parliament, although it might entail some advantages, runs the risk of
reopening a dangerous and long-lasting debate with an unpredictable outcome thus
inhibiting investments.  This is especially true if it entails the review of the e-Commerce
Directive and the Directive concerning copyright, when market players have repeatedly
indicated it is unwise to do so. Furthermore, the scope and legal bases of the three
directives differ very strongly, and inclusion of the various rules in one Content
Framework therefore seems unwise.

Although we understand that an updating of the directive is perfectly legitimate and
may be needed by the main players of the audiovisual market, broadcasting should be
clear and narrowly defined in order to avoid contaminating innovative Information
Society services from broadcasting regulation.

Moreover, Telefónica understands that a horizontal regulation for the issues related to
the interests of the final consumers (i.e. minors’ protection, rights of reply, customer
protection, data protection, pornography,...) already exists.

5. NEW AUDIOVISUAL BROADBAND SERVICES REGULATION

The new regulatory framework for e-communications is about to be fully transposed
within the EU. On top of the transport and connectivity layers there is a key element
which is the content and applications layer. Regulation of this layer should neither add
regulatory uncertainty nor inhibit investment in the development of broadband audio-
visual services. It is important to ensure light regulatory frameworks that do not hamper



the development of broadband audio-visual services and that private investment in this
field is not hindered by regulatory frameworks.

Telefónica stresses the necessity to maintain a strict separation between television
rules (TVWF) and rules on the services of the Information Society (E-Commerce
Directive), regardless the different technologies and home terminals that are used (PC,
set top box, digital TV, mobile…).

Therefore, policy and regulatory frameworks for broadband audiovisual services should
be set up that:

• Facilitate the creation of regional content adapted to the socio-economic reality of
the regions.

• Do not contaminate its economic aspects with intrusive rules originating from other
sector regulations.

• Guarantee fair, transparent access without discrimination from any platform.

• Maintains the current balanced approach to IPR protection — reached by the e-
Commerce and Copyright Directives, without enlarging its scope.

• Eliminates the threats and barriers to content delivery over any platform.

• Encourages new, viable business models, in order to contribute to the global
growth of the EU economy.

• Consider new interactive broadband services as Information Society services and
thus differently from traditional telecommunications services and broadcasting
services (e.g. the light regulatory framework embedded in the e-Commerce
Directive).

6. SPECIFIC COMMENTS

Events of major importance

Telefónica believes that the list of events of major importance for society should be as
restrictive as possible in order to allow all market players to take full advantage of
them. Public  TV are the main beneficiaries so far of current legislation; the dual
financing of public broadcasters creates a competitive disadvantage for private
companies. A certain level of harmonisation at European level would be as well
desirable.

Promotion of cultural diversity and of competitiveness of the European
programme industry

As stated above, we strongly encourage any effort aimed at fostering the creation of
rich content for the different delivery platforms. Telefónica believes that the fostering of
European content is a legitimate political objective; however the best way to achieve
this is by means of specific programmes such as eContent or Media plus and not by
regulating the delivery of a particular proportion of European content (quotas). This is
especially applicable to the on-line world.



Protection of general interests in television advertising, sponsorship,
teleshopping and self-promotion

The new advertising techniques (split, virtual and interactive advertising) should not be
subject to the TVWF directive, since they should be considered as services of the
Information Society and hence subject to the e-commerce directive. In this way, the
end customers still remain guaranteed by minimum rules but giving more freedom to
market to develop.

Short extracts of events

The possibility of having access to short extracts of events subject to exclusive rights
should be guaranteed for all market players. This means that not only broadcasters,
but also all the other telecommunications’ operators in a multi-platform context (i.e.
mobile operators) should have the right to access to the contents covered by
exclusivity, in full respect of the copyright and IPR European legislation. This would
create a fair balance between the rights holders’ interests and those of the carriers.

Exclusivities

Moreover, competition authorities both at national and Community level have been
monitoring the audiovisual market establishing specific requirements  in cases of
mergers, when the operation strengthens or creates a dominant position, and
guaranteeing the access to content by third parties.

As long as exclusivities are concerned, they are usual in this sector and are needed in
order to create a value for returning the great investments made by the operators in
this market and to make different its offers from the ones of other competitors. The
European Commission has admitted its relevance in this sector in decisions as Film
purchases by German television stations 1 (para. 43 y 55), EBU-Eurovision2 (para. 21),
BskyB3 or AVS I (comfort letter of 24.6.98). Also, the ECJ has established that an
exclusive exhibition license is not, in itself, such as to prevent, restrict or distort
competition, in Coditel4 case, stating as well that: “copyright in a film and the right
deriving from it, namely that of exhibiting the film, are not, therefore, as such subject to
the prohibitions contained in Article 85, [...]” (para. 17).

Competition authorities have only considered that exclusivities could restrict
competition for its excessive time length. In order to asses this time, European
Commission has used some criteria based on the contribution to the economic/financial
viability of the operator, the situation of the market and the impact of the exclusivities
on it.

From an economic point of view, as the offer of contents is very fragmented it is very
usual that they are bought by different operators. Also, exclusivities can improve
competition as the operators must bid for the contents and, after the time for which the
exclusive right is licensed, they are again confronted  for obtaining the rights. Finally,
exclusivities do not mean any harm or prejudice for the consumers as they do not
restrict the offer of contents and do not produce increases of the prices.

                                                          
1 Case IV/31.734 - Film purchases by German television stations.
2 Case IV/32.150 — Eurovision.
3 XXIII Informe sobre Política de la Competencia 1993 (Anexo III, punto 12).
4 Case C 262/81, Coditel SA Compagnie Générale pour la Diffusion de la Télévision/Ciné-Vog Films SA,
(1982).



For all the above reasons, Telefónica’ view is that exclusivities are needed to create
value provided that they do not close the market to other players or business models,
and access to such exclusivities is granted on a non-discriminatory basis.

7. SUMMARY

Telefónica understands that content is a cornerstone for broadband development and
that the proposals being heard for creating a Content Framework Package5, despite its
possible benefits, run the serious risk of creating a period of legal uncertainty for those
information services related to content delivery, as well as of extending some of the
rules and obligations of the current Directive of TVWFs to the services of the
Information Society ruled by the eCommerce Directive. It should therefore be made
clear from the very beginning that the revised directive will not apply to internet-based
services.

However, Telefónica would like to make clear that an updating of the directive is
perfectly legitimate; nevertheless broadcasting should be clear and narrowly defined in
order to avoid contaminating Information Society services. Existing horizontal
legislation already applies to all kind of content delivery (i.e.: customer protection, data
protection, protection of minors, pornography...). Against this background, future
content regulation should foster the creation of new multimedia content by contributing
to eliminating threats and barriers to its delivery.
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5 See Final Report (A5-0251/2003) on Television without Frontiers (2003/2033(INI)) of 24 June EP of
Committee on Culture, Youth, Education, the Media and Sport (Rapporteur: Roy Perry)


