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Submission by Radio Telefis Éireann (RTÉ) 15th July 2003
REVIEW OF THE TELEVISION WITHOUT FRONTIERS

DIRECTIVE

Q.1 Do you think that Article 3a of the Directive achieves its objectives and still is
an appropriate tool to balance the different interests involved?

A.1 The possibility that an increasing number of events of major importance for society
may no longer be available to the non-paying television audience continues to be a
real one. It is concerning that so few countries have implemented the provisions of
the Directive into their respective national legislation. RTĒ submits that the current
wording of the provisions of Article 3a is appropriate, however its provisions need
to be re-enforced at Community level.  Both the necessity of the provisions of
Article 3a of the TVWF Directive and the need to maintain such a provision have
been proven by the first test case, i.e. the 2002 Football World Cup, for which
broadcasting rights were obtained by Kirch Media. It is highly unlikely that the
European public at large would have obtained, through negotiations with the free to
air broadcasters, any reasonable access to enjoy the event via free television if
such a provision had not been in place.

Q.2 Do you think the application of this provision leads to practical problems? If so,
which means would you propose to solve these problems?

A.2 The relevant criteria to be drawn up to determine what constitutes an event of
“major importance” should be drawn up by the relevant Member State at the
national level. Such criteria have been put in place in Ireland. This does not of
course prevent the Commission from proposing certain guidelines on the most
appropriate criteria for such a determination.  The provisions of Article 3a aim to
prevent “ a substantial portion of the public” from being deprived of following an
event.  A UK Court 1decision has already recognised that the purpose of Article 3a
is “if necessary, to protect the public interest in free access to events of major
important sporting events against market forces. The Court went on to hold that the
obligation to achieve that result is by no means qualified by considerations of
competition, free market economics sanctity of contract and so forth.“ Arguably
therefore as a matter of principle, it should be provided as another binding element
of Article 3a that the concept of not depriving “a substantial portion of the public”
requires a qualifying broadcaster to be of nearly “universal coverage” i.e. capable
of being viewed by more than 90% of national television households. The
requirement for qualifying broadcasters of being “ near universally available” is also
contained in the guidelines for the implementation of the Council of Europe’s
Convention on Transfrontier Broadcasting.

Q.3. Do you think the application of this provision (N.B. the retroactive effect of
paragraph 3 of Article 3a) leads to practical problems? If so, which means
would you propose to solve these problems?

A.3. RTĒ submits that such application does not lead to any specific practical problems.
Indeed given the intent of the provision and the requirement for Member States to
protect the interests of its viewing public, a retroactive impact acknowledges that a
Member State may have no influence at the time when a rights agreement is
concluded. Furthermore given the legislative intent underpinning the provisions of
Article 3A, RTĒ suggests that a retroactive effect is necessary to prevent relevant
national legislation from being circumvented and thereby frustrated. Speculative

                                                          
1 R v Independent Television Commission, Ex Parte TV Danmark 1 Ltd., House of Lords, 25th July 2001.
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purchase of rights for events that are not listed at that specific point clearly would
defeat the purpose of Article 3a.

 
Q.4 Do you think that the adoption of “guiding principles” or more detailed

provisions, providing more specific information for Member States on the
choice and implementation of national measures, would increase legal
security for all parties concerned?

A.4(a) Some guiding principles would be useful, but are perhaps more relevant for those
Member States that have not implemented these provisions into their national
legislation. In view of the fact that the UK House of Lords (in a decision referred to
earlier) 2 has indicated that a reasonable price should be determined by “what
qualifying broadcasters would be prepared to pay”, if they had to compete for
exclusive rights to the event in question, specific guidelines of this nature would be
helpful where national provisions are unclear.  The example referred to above in
relation to the Football World Cup shows that in cases where non-qualifying
broadcasters acquire the rights first, prices can be artificially raised beyond any
normal market level. A reasonable price cannot be determined by what pay
television stations are prepared to pay.

(b) Are provisions necessary at EU level to define arbitration or mediation proceedings
to ensure that the offer of rights to qualifying services is subject to reasonable
conditions and a fair price?

A.4(b) Member States should have the ability to adopt such measures at a national level.
It is important that such measures make clear that rights owners that are located
outside the jurisdiction of the relevant Member State should also be subject to such
measures adopted at a national level.

Q.5 Do you think that it is necessary to change the procedure provided in Article 3a? In
particular, do you think that it would increase legal certainty if the Directive
provided for a Commission decision on the compatibility of the proposed measures
with Community law?

A.5. RTĒ submits that it is not necessary to change the procedure provided in Article 3a
and submits that it is unclear as to what would be achieved by such a measure.

                                                          
2 Judgment of Lord Hoffman - Paragraph 37.
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THEME 2: PROMOTION OF CULTURAL DIVERSITY
AND COMPETITIVENESS IN THE EUROPEAN PROGRAMME INDUSTRY

1. Broadcasting of a majority proportion of European works (Articles 4, 6)

Q.1 In your opinion, do these provisions seem appropriate with regard to the aims
pursued? Is there a problem with the interpretation or application of Article 4 in
relation to promoting the distribution and production of European works?

A.1 RTĒ as a public service broadcaster is committed to promoting the production and
the distribution of European works, an objective which is reflected in RTĒ’s specific
public  service obligations as defined by its national broadcasting legislation. As a
result of this RTĒ does more than merely fulfilling the minimum requirements set
out in the Directive. A certain degree of flexibility is required and it is important that
the wording “where practicable” is retained within the wording of the Directive. RTĒ
submits that measures which would seek to impose additional programming
obligations could compromise the ability of Member States to organise and define
the remit of public service broadcasting as set out in the Amsterdam Protocol.

Q.2(i) In your opinion, is there a problem with the interpretation or application of Article 6
in relation to the definition of European works for the purposes of Chapter III? In
particular, is there a need to consider a more harmonised definition at Community
level of the concept of European works or, alternatively, coordination or provision
for mutual recognition of definitions by the Member States? If so, under what
criteria?

A.2. The definition of “Eurpoean Works” is already very comprehensive and complex
and RTĒ submits that the addition of further definitions may undermine the overall
practical value of the definition.

Q.3. Any other aspects not raised in the preceding questions.

A.3 RTĒ has no other aspects that RTÉ wishes to raise in the context of the preceding
questions.

11. European works by independent producers (Article 5)

Q.1 In your opinion, are these provisions appropriate with regard to the aims pursued?
Do you consider that there is a problem with the interpretation or application of
Article 5 by the Member States in relation to promoting the distribution and
production of European works by independent producers (including recent works)
by television broadcasters? Do surveillance and monitoring at national level appear
to you to be satisfactory?

A.1. RTĒ submits that these provisions are appropriate with regard to the aims pursued.
RTĒ does not consider that there is any problem with the interpretation of Article 5
by the Member States in relation to promoting, distributing and producing European
works by independent producers. In RTÉ’s case there are comprehensive control
and monitoring mechanisms available at national level. In particular, RTĒ is obliged
to comply with a specific investment quota at national level (specific Broadcasting
legislation) with regard to programmes commissioned by independent producers.
The independent film producers are therefore able to take measures at a national
level against RTÉ, in the event that RTĒ fails to comply with its legal obligations in
this regard.
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Q.2 Is there a need to harmonise or co-ordinate at Community level the definition of the
concept of independent production or producer, and if so under what criteria?

A.2 RTĒ submits that there is no need to harmonise such a definition at Community
level. It is neither appropriate or necessary to do so. There are differences at
national level in each Member State which would make the achievement of a
harmonised definition very difficult. The structure of the independent production
sector also varies from one Member State to the other. A very comprehensive
definition is already provided for within national broadcasting legislation. This
definition adequately reflects the criteria that are set out at Recital 31. RTĒ
submits, however, the issue of ownership of secondary rights is not directly linked
to the independence of the producer. Any measures (at community level) limiting
the holding of rights by broadcasters in works which they themselves have
commissioned would run counter to the objectives of the Directive itself. The
principle that “rights follow the risk” should apply and in any case it is more
appropriate to have these matters determined by way of contract negotiation
between the relevant producer and broadcaster pending the nature of the
commissioning arrangement.

Q.3 Any other aspects not raised in the preceding questions.

A.3  There are no other aspects that RTÉ wishes to raise in the context of the preceding
questions.

111. Media chronology (Article 7)

Q.1 Do the provisions of Article 7 appear adequate to you with regard to the aims
pursued? Is there a problem with the interpretation or application at national level
of this Article? Does the lack of harmonisation in terms of media chronology hinder
the exploitation and circulation of European audiovisual works?

A.1.  The current rules appear to RTĒ to be adequate. RTĒ considers that there are no
difficulties with this provision which is adhered to for both legal and commercial
reasons.

Q.2 How can any difficulties identified be resolved? In your opinion, what instrument at
Community level would be appropriate (recommendation, other)?

A.2. RTĒ is of the view that no such difficulties exist and there is no requirement for an
instrument at Community level in this regard.

Q.3. In your opinion, what added value would regulatory intervention or the promotion of
co-regulation (and, if so, under what procedures) or self-regulation provide at
Community level, particularly in the context of a flexible approach to the use of
rights for the different "windows of use"?

A.3  Television is already one of the most highly regulated media sectors. The review of
the Directive should not lead to a further increase in regulation. The role of self-
regulation in the implementation of European legislation needs to be assessed
carefully in determining whether it might have a useful role to play. Co-regulation is
a promising concept, however it needs to be implemented in a meaningful way, if it
is to be of any real practical value in the context of cross border contexts. (See
comments in relation to advertising below).

Q.4 Any other aspects not raised in the preceding questions.
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A.4. There are no other aspects that RTĒ wishes to have raised in the context of the
preceding questions.

THEME 3: PROTECTION OF GENERAL INTERESTS IN TELEVISION
ADVERTISING, SPONSORSHIP, TELESHOPPING AND SELFPROMOTION

1 Concepts and definitions (Article 1 c)–f))

Q.1 Do the provisions of these Articles seem appropriate to you with regard to the
aims pursued? Are there in your opinion problems with the interpretation of
these concepts with regard to recent technological and market developments
(particularly with regard to new advertising techniques; see 8 below)?
If so, what solutions would you propose?

A.1. In RTĒ’s view the relevant provisions are appropriately set out and do not give rise
to problems with regard to the interpretation of these concepts.

RTĒ submits that it would be useful to examine the concept of “self- promotion”
within the Directive. RTĒ notes that Article 1(c ) of the Directive regards self-
promotion as a form of advertising, whereas RTĒ notes that Article 18(3) gives a
narrower definition and clearly excludes it from the maximum time that may be
devoted to advertising. RTĒ submits that it would be entirely inappropriate to
include “self promotion” within the definition of “advertising” where strict limits
already operating at a national level which apply to the amount of advertising which
RTĒ is permitted to broadcast. It may be useful to include a definition of “self-
promotion” which would exist alongside the separate definition of advertising.

General Standards (Article 12) and those for the attention of minors
(Article 16)

Q.2 Do the provisions of these Articles seem appropriate to you with regard to the aims
pursued ? Are there in your opinion problems with the interpretation of these
concepts with regard to recent technological and market developments (particularly
with regard to new advertising techniques; see 8 below) ? If so, what solutions
would you propose ?

A.2. RTĒ submits that these provisions appear to be appropriate and should in principle
be applied to new advertising techniques. The reality is that most Member States
including Ireland have stricter legislation in place in the area of advertising.

3) Form and presentation of television advertising and teleshopping (Article 10)

Q.3 Do these provisions enabling the separation of the editorial content of the
programme from the different forms of advertising seem appropriate to you with
regard to the aims pursued? Are there problems with interpretation and/or
implementation with regard to recent technological and market developments
(particularly with regard to new advertising techniques; see 8 below)? If so, what
solutions would you propose?

A.3  RTĒ is of the view that the provisions of Article 10, and particularly with the
principle of identifying and separating advertising from editorial content are the
basic rules that need to be maintained and extended to all new advertising
techniques.
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4) Insertion of advertising and teleshopping spots (Article 11)

Q.4 Do the provisions relating to advertising and teleshopping spots between
(principle) and during programmes (limited derogation) seem appropriate to you
with regard to the aims pursued?  Are there problems with interpretation and/or
implementation with regard to recent technological and market developments
(particularly with regard to new advertising techniques; see 8 below)? If so, what
solutions would you propose ?

A. 4 The provisions appear to be appropriate to RTĒ.  It should be noted however that it
will be come increasingly difficult to apply these rules in the context of the
development of new interactive services or applications such as electronic
programme guides (EPGs) which allow viewers to establish their own schedule and
which allow viewers to avoid certain advertisements

5. Advertising and teleshopping for certain products (Articles 13, 14 and 15)

Q.5. Do the provisions of these Articles seem appropriate to you with regard to the
aims pursued? Are there in your opinion problems with the interpretation of
these concepts with regard to recent technological and market developments
(particularly with regard to new advertising techniques; see 8 below)?
If so, what solutions would you propose?

A.5  It is RTĒ’s view that these rules do not give rise to any specific problems. As noted
earlier, and in accordance with Article 3 of the Directive Member States are
permitted to apply and do apply stricter rules and accordingly national legislation
imposes more strict obligations on RTĒ as a public service broadcaster.  There are
no other aspects that RTĒ wishes to raise in the context of the preceding
questions.

6) Duration

Q.6(a) Do these provisions aimed at ensuring that the duration of the different forms of
advertising is neither excessive nor prejudicial to the primary task of broadcasting
seem appropriate to you with regard to the aims pursued? Are there problems with
interpretation and/or implementation with regard to recent technological and market
developments (particularly with regard to new advertising techniques; see 8
below)? If so, what solutions would you propose?

A.6(a)  It is important to have some quantitative restrictions harmonized at European level
and a total abolition of these restrictions would be inappropriate.  The provisions
currently in place appear to be appropriate.  RTĒ would be concerned that any
attempt to apply or extend these provisions on the basis of the nature of the
channel, or audience operated at a European level could lead to discrimination
between broadcasters. As noted above, stricter rules apply to many national
Member States and RTĒ is subject to stricter rules by way of national legislation. In
accordance with the principle of subsidiarity, it is more appropriate to have further
refined requirements developed at a national level rather than at a Community level
where harmonisation would be extremely difficult. There are no other aspects that
RTĒ wishes to raise in the context of the preceding questions.

Q.6(b)  Does it seem appropriate to you to modulate the application of the rule in
accordance with the nature of the channel (for example, for teleshopping or self-
promotion channels) and the size of the audience? Additionally, does it seem
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worthwhile to you, in order to facilitate the coherent  application of the Directive, to
make use in certain cases of self-regulation or co-regulation?

A.6. (b)It appears appropriate to modulate these rules on the basis of the nature of the
channel, and the audience at a Community level. In accordance with the principle
of subsidiarity, it is open to Member States to adopt more strict rules.

7) Sponsorship (Article 17)

Q.7 Do the provisions of this Article seem appropriate to you? Are there in your
opinion problems with the interpretation of these concepts with regard to recent
technological and market developments (cf. definition under 1)?  If so, what
solutions would you propose?

A.7 RTĒ as a public service broadcaster is subject to stricter limitations that go beyond
the requirements of the Directive.  In addition RTĒ has internal codes which are
stricter in some respects than the requirements of national legislation.  With regard
to the development of new forms of sponsorship such as on-screen identification,
the current provisions at Community level appear to RTĒ to be appropriate.
However is should be specified that the broadcaster’s editorial independence
should be guaranteed in the context of sponsorship arrangements. 

8) New advertising techniques

Q.8 In your opinion, is split-screen advertising compatible with the provisions of the
Directive and in particular with Article 10, which lays down that television
advertising and teleshopping must be easily identified?  If so, what solutions would
you propose, particularly with regard to the application of the rules governing
insertion (see 4 above) and duration (see 6 above)?  Do you consider it appropriate
to specify the way in which Directive should apply to split-screen advertising?

Split-Screen Advertising

A.8 Although new forms of advertising such as split screen advertising, interactive
advertising and virtual advertising are is as yet largely uncommon, they are not in
RTĒ’s view incompatible with the Directive, although they do give rise to the need
to assess these new forms of advertising carefully.  It would be problematic for
certain provisions of the Directive to be applied, as they are currently drafted to
new advertising techniques. In this context a progressive or graduated regulatory
approach ought to be adopted with specific measures suited to the new form of
advertising. For example, it needs to be determined whether there are specific
programme categories (e.g. children’s programmes) where split-screen advertising
needs to be subject to particular restrictions. RTĒ submits that generally the same
logic behind the rules on insertion and duration of advertising should apply to split-
screen advertising as apply to traditional advertising. However there does need to
be further clarification as to how the Directive’s provisions would apply to this.  RTĒ
notes that split-screen advertising is covered by the European Convention on
Transfrontier Television where it is required to fulfil certain criteria in order to
determine its acceptability. The provisions of the Directive should be broadly
compatible with those provisions.

Interactive Advertising:-

It is important that the Directive is capable of distinguishing clearly different forms
of advertising. It is not appropriate for the distinguishing factor simply to be the
viewer’s choice to leave the linear environment, so that the dividing line is fixed
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between linear and interactive. Certain issues also arise for example, with regard to
electronic programme guides.  It is not clear as to what occurs when advertising is
included in or obtained from an electronic programme guide (EPG).  There is
currently an absence of rules regarding editorial content in advertising as would
apply to EPG’s.  Advertising on EPG’s is arguably within the scope of media
regulation.  Therefore, it is important at this juncture to specify that regardless of
whether it is accessible from an advertising spot, television programme or an EPG,
interactive advertising has to respect certain fundamental principles such as
identification and separation as well as the rules on advertising content.

Q.8 In your opinion, to what extent is virtual advertising compatible with the
Directive and the general interest objectives it pursues? If applicable, do you
consider it appropriate to specify the way in which the Directive should apply
to virtual advertising?  In general, do these new forms of advertising recover, in
your opinion, a substantial proportion of their investment? Do you know of new
services (pilot or on the market) which would apply these new techniques? How
can any difficulties identified be resolved? Is it necessary to specify the way in
which the relevant provisions of the Directive are likely to apply to these new
techniques? Additionally, does it seem worthwhile to you, in order to facilitate the
coherent implementation of the Directive, to make use in certain cases of self-
regulation or co-regulation?  Any other aspects not raised in the context of the
preceding questions.

A.8  RTĒ submits that the provisions of the Directive require further clarification in order
for them to be successfully applied to virtual advertising.  Essentially, RTĒ does not
consider that the concept of virtual advertising is incompatible with the general
interest of the objectives pursued by the Directive.  It is more appropriate to specify
the particular way in which the Directive should apply to virtual advertising to avoid
misunderstanding in this area in the future.  RTĒ wishes to refer in this context to
an EBU document, which is a Memorandum adopted by it suggesting a series of
rules and principles.  Its text was intended to help achieve a coherent, co-ordinated
approach to the virtual technique of advertising throughout Europe.  There are
some principles coming out of this report, which might be taken into account by the
Commission in its review in this area. They are namely;

(i) The presence of virtual advertising must be indicated to viewers by appropriate
means, normally at the beginning and/or end of the programme;

(ii) No virtual advertising may be inserted in the signal by the organiser of the event,
his agents or any third party without prior agreement of the broadcasters holding
the transmission rights;

(iii) No virtual advertising may be inserted in the signal without the prior agreement of
the event organiser and no virtual advertising should break any existing contract
with advertisers or sponsors of the event;

(iv) Virtual advertising should not be used for products or services for which television
advertising is prohibited in the country where the broadcaster is established.

A.8. RTĒ submits that the concept of virtual advertising is not developed in this country
sufficiently to predict whether or not such a form of advertising covers a substantial
portion of it’s investment.  RTĒ is not aware of any news services, pilot or on the
market, which would apply these new techniques. RTĒ submits that the legality at
the European level of certain forms of advertising such as split screen, virtual and
interactive advertising needs to be clarified and it would be helpful for the
Commission to do this in the context of its review.  This would also provide some
legal certainty to these new forms of advertising.  With regard to regulation a
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distinction needs to be made between co-regulation at the national and European
level.

As a public service broadcaster RTÉ has adopted internal rules of conduct to
complement the national law in relation to advertising and, in some respects, these
internal codes are even stricter and more detailed given the development of new
advertising techniques. Co-regulation at a national level provides some degree of
flexibility compared to self-regulation.  However, if co-regulation is to be
meaningful, it must ensure that it has the representation of all parties participating
in the process, operators, users, consumers, Governments and nation regulatory
authorities as well as control mechanisms and sanctions.  The concept of co-
regulation at a European level therefore needs to be clarified further.  Co-regulation
at a European level needs to maintain the minimum degree of harmonisation
already provided for in the Directive.  The aim should, therefore, be to adopt codes
of conduct at a European level.  This might prove to be extremely difficult and
complicated, however, as the interests involved would be too divergent.

9) Broadcasts intended only for the national territory (Art. 20)

Q.9 Do these provisions seem appropriate to you? Are there problems with
interpretation and/or implementation with regard to recent technological and market
developments? If so, what solutions would you propose?

A.9 RTĒ submits that to a large extent these provisions of the Directive are irrelevant in
the context of transfrontier broadcasting.  There are very few broadcasts that are
“intended only “ for the national territory.  Indeed, where broadcasts are intended
only for the national territory they don’t seem to create a problem.

However, the real issue is that of advertising which is intended specifically for
another Member State’s national territory.  RTĒ submits this needs to be given
separate and specific attention by the Commission.  In its current form the Directive
does not deal with this question.  In reality the practice has been that certain
channel providers have introduced “opt-outs” (or advertising windows) for various
countries.  This situation creates huge bilateral problems between countries.  It is
absolutely imperative to find a solution in cases where these advertising windows
drain the advertising in the receiving country to an extent which, if allowed to go
unfettered will affect media pluralism, especially in the case of a small country.

One such case is Ireland where a number of non-indigenous broadcasters have
created separate opt-out services to target advertising in the Irish market; this is
done without with out any re-investment into the market. This is detrimental to the
whole of the indigenous market as the public service broadcasters (RTÉ / TG4) are
dual funded and the commercial terrestrial channel (TV3) relies solely on
commercial revenue.

The following chart set out overleaf outlines the growth in market share of non-
indigenous broadcasters from 2001 to June 2003.
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Base – All Individuals 4+, All Time
Source – AC Nielsen / RTÉ Analysis

In summary, the Irish market is very competitive with a situation where nearly half of all
viewing occurs with stations outside the national territory. RTÉ submits that such diversity
is to be welcomed and is a critical part of the TVWF and audience choice. However, RTÉ
believes that there should be a provision inserted to ensure that the original broadcast (i.e.
the originating signal) for the target territory should not be altered for any subsequent
territory.  In the event that the signal is altered then as indicated overleaf RTÉ submits that
this ought to be a valid ground upon which to derogate from the obligation to ensure
freedom of reception as further outlined at Theme 4.

The graph below illustrates that almost half of content that is watched by viewers in Ireland
currently originates from the UK. In this regard as RTÉ indicated in the context of the oral
hearings, any proposal to apply a stricter regulatory regime to certain content e.g. the
advertisement of alcohol is rendered inoperative and ineffective as it does not apply to
almost half of content watched by viewers.

Indigenous Non Indigenous
2001 55.9 44.1
2002 55.2 44.8
Jan-Jun 03 53.4 46.6
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THEME 4: PROTECTION OF MINORS AND PUBLIC ORDER -
RIGHT OF REPLY

1) Prohibition or limitation of broadcasts likely to harm minors

Q.1 Has there been any problem in applying the national legislation in respect of this
subject? Is the difference between programmes which might seriously impair the
development of minors (art. 22 par. 1) and programmes which are likely impair the
development of minors (art. 22 par. 2) clearly defined and applied? Should this
distinction be reviewed, notably in the light of technical and commercial
developments (in particular in connection with digital television)? Should
coregulation or self-regulation be developed in this area?

A.1 RTĒ is of the view that no particular problem arises in applying the national
legislation in respect of the subject.  There is a distinction made in the Directive
between programmes which might seriously impair the development of minors
(Article 22.1) and programmes which are likely to impair the development of minors
(Article 22.2) and it is clear that this distinction needs to be maintained.  The
current system for television that is largely based on the watershed and the age of
viewers still remains and effective means of protecting minors.  The reality is that in
many Member States more stringent provisions have been protected in order to
ensure the protection of minors.  RTĒ as a public service broadcaster is subject to
specific national regulatory codes as well as an additional voluntary code.  In the
interests of a consistent approach to the regulation of audio visual content, the
concept of a common rating system for electronic content could certainly prove
worthwhile.

It would, however, give rise to a number of questions on implementation,
particularly concerning the establishment of common descriptive criteria.  In RTĒ’s
view it would be very difficult to harmonise a common descriptive criteria for audio
visual content at the community level.  However, the Dutch experiment which
provides a unified rating system for television, video, cinema and computer games
merits attention.  The practices of various Member States and the rating of audio-
visual programmes content should be analysed and compared more closely to see
whether clear, common, readably understandable symbols might be introduced
along with same understandable symbols could be introduced which would apply
across each Member State.

2) Prohibition of broadcasts containing incitement to hatred

Q.2 Has there been any problem in applying the national legislation in respect of this
subject, in particular in the light of technical and commercial developments (notably
in connection with digital television)? Should co-regulation or self-regulation be
developed in that area?

A.2 RTĒ is of the view that there has been specific problem in applying the national
legislation in respect of this subject.  RTĒ is further of the view that co-regulation
would be very difficult to introduce in this area.  RTĒ as a public service
broadcaster, has it’s own specific internal programme guidelines on production
which specifically acknowledge the requirement on programme makers to prohibit
broadcasts which might contain incitement to hatred.

3) Derogation from the obligation to ensure freedom of reception

Q.3 Is this provision adequate and proportionate to ensure the protection of the general
interest involved? Has there been any problem in interpreting Article 2a or applying
national legislation in this respect?
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A.3 In RTĒ’s view this provision is adequate and proportionate with regard to the aim
pursued. However the comments made at Question 9 Theme 3 above do have
relevance here. RTÉ submits that as it was never the intention of the Directive to
permit original broadcast content to be altered and then specifically aimed at
another Member State. RTÉ would urge the Commission to consider such activity
as a valid ground for derogation. RTÉ re-iterates that it does not object to the
simultaneous unaltered and unabridged broadcast of another Member’s television
signal. This in RTÉ’s view is what the Directive is intended to facilitate.  RTÉ
wishes to re-iterate here that the outcome as outlined at  Question 9 Theme 3
above, which now pertains in Member States such as Ireland was not what was
intended by this Directive.

4) The recommendation on the protection of minors and human dignity

Q.4 Do you consider that the Recommendation continues to constitute an appropriate
instrument for the protection of minors and public order, taking into account the
commercial and technological developments? Should certain provisions of the
Recommendation be clarified or extended? Should certain issues not covered in
the Recommendation be included in the future ? Please specify.

A.4. RTĒ considers that the Recommendation constitutes an appropriate instrument for
the protection of minors and public order. RTĒ submits that it may be very difficult
to clarify and extend certain provisions at a European level. In accordance with the
principle of subsidiary it may be more appropriate to have these measures clarified
at a national level.  There are no particular issues which RTĒ would wish to have
included in the Recommendation which are not covered at the current time.

Right of Reply

Q.1 Has any specific national legislation with respect to the practical enforcement of the
right of reply in the on-line environment been adopted and are there already some
results as regards their efficiency? Is there a value-added to develop an action at
European level in that respect?  If yes, what would be the appropriate instrument
(directive, recommendation, co-regulation, etc.)?

A.1. No specific legislation has been adopted to cover the above at a national level.
RTÉ proposes that the Commission study the work carried out by the Council of
Europe. RTÉ understands that a draft Recommendation on the right of reply in the
new media environment is currently being discussed by a group of specialists
within the Council of Europe, the aim being to draw up a set of minimum principles
which would apply to all the media: the press, television and radio, but also on-line
services.

THEME 5: APPLICATION (RELATED ASPECTS)

1) Determining the Competent Authority (article 2)

Q.1 Do the provisions with regard to determining the competent Member State seem
appropriate to you with regard to recent technological and market developments?
Are there problems with interpretation and/or application? If so, what solutions
would you propose?

A.1. The provisions determining the competent Member State are not appropriate in
some areas, and RTÉ submits that this exists in particular with regard to
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advertising that is directed to specific Member States.  This issue is directly linked
to the question of determining the competent authority.

Again an issue arises where non-indigenous broadcasters operating outside the
jurisdiction of a Member State have specific opt-out advertising targeted at the
State. In the case of Ireland, non-indigenous broadcasters have opt-out advertising
for the Irish territory that is regulated from anther jurisdiction. It is not within the
competence of the receiving Member State (in this instance Ireland) to regulate
such content. This allows those broadcasters, if they so choose, to operate to a
different code of advertising conduct to the regulated terrestrial broadcasters. From
a public policy perspective this means that national legislation vis-à-vis specific
advertising regulation (i.e. – break duration, advertising content, etc.) can be sub-
vented by broadcasting advertisements on those services that offer, non
indigenously regulated, opt out advertising. The Commission should urgently
consider in the context of its review whether or not, in the absence of the
derogation sought above, that it ought to be within the competence of the receiving
Member State to regulate content specifically targeted towards its national
audience.  RTĒ urges the Commission to give this issue its urgent attention.

2) Contact Committee (Article 23a)

Q.1 Do you think the Directive defines an appropriate set of tasks for the Contact
Committee? If not, what would be a suitable role for the Contact Committee? Do
you think other or different tasks should be attributed to the Contact Committee?
To what extent do you think the Contact Committee could play a role in a co-
regulatory approach? Do you think a strengthened role for co-regulatory bodies at
national level needs to be complemented by an adequate forum for the exchange
of information at European level? Can the risks of co-regulation (legal uncertainty,
fragmentation of the internal market, difficulty of enforcement) be overcome by co-
regulatory models at European level or pan-European co-operation by co-
regulatory agencies?

A.1.  In RTÉ’s view the Directive appears to define an appropriate set of tasks for the
Contact Committee. The Contact Committee could play a role in a co-regulatory
approach however as noted above, such co-regulation would need to be defined in
a meaningful way.  It would be helpful if the workings of the Contact Committee
were made more public so that Member States had a clearer idea of how the
Commitee operates. There appears to be little publicly available material about it.
RTÉ is unclear as to whether the risks of co-regulation can be overcome by co-
regulatory models at European level or pan-European levels. Again these would
have to be carefully defined and their remit set out in order to ensure that they were
meaningful.

3) Role of The National Regulatory Authorities

Q.1 In your opinion, does it seem worthwhile strengthening co-operation and co-
ordination at Community level between the national regulatory authorities in the
Member States with competence in audiovisual matters in order to achieve the
aims of the Directive?

A.2 There may be some scope for strengthening co-operation between national
regulatory authorities in areas which may be subject to common regulation.
However this would need to be clarified further in order to ensure that it was
meaningful and more than a merely “voluntary” arrangement to co-operate.
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Q2. How can co-operation be encouraged and strengthened between the national
regulatory authorities in the Member States on the one hand and, on the other,
between these authorities and the European Commission with a view to ensuring
coherent application of the Directive?

Q.3 Does it seem to you worthwhile establishing a committee comprising the national
regulatory authorities in the Member States3 with a view to exchanging best
practices, particularly for contributing above all to the development and
implementation of self-regulation in certain fields?  How should responsibilities be
divided between the Contact Committee and any committee of regulators?

A.3. RTÉ supports the idea of introducing into the Directive or a future instrument
replacing it a principle regarding the independence of national regulatory
authorities, in keeping with the Council of Europe Recommendation (2000) 23 on
the independence and functions of regulatory authorities for the broadcasting
sector.

Q.4 Any other aspects not raised in the context of the preceding questions.

A.4. There are no other aspects that RTÉ wishes to raise in the context of the preceding
questions.

THEME 6: ACCESS TO SHORT EXTRACTS OF EVENTS
 
1) Subject to Exclusive Rights

Q.1 Do you think that there this a lack of consistency and that the absence of a
harmonised right to access newsworthy events restricts the free movement of
independent media and especially news agencies services since gaining access to
an event in one Member State does not necessarily mean that news coverage of
the at event may be included in the service being sold in other Member States?

A.1. RTÉ submits that there does not appear to be any lack of consistency caused by
the absence of a harmonised right to access to newsworthy events. RTÉ submits
that it would be very difficult to achieve a coherent harmonised definition at a
Community level. RTÉ is of the view that such provision should be included within
the ambit of national legislation rather than at Community level.

Q.2 If such harmonised right should deemed to be necessary to which extent
should it be granted (ex. 90 seconds per event or day of competition) and for which
kind of use (ex in regularly scheduled general news bulletins or in regularly
scheduled sports news programmes of dedicated sports news channels) and under
which conditions (financial compensation)?

A.2 If it were possible to achieve such a harmonised definition at Community level, this
should be extended to at least 90 seconds per day and should apply across a
range of programmes with reasonable financial compensation to reflect the costs
incurred by the rights owner in making such extracts available.

Q.3 Do you think that a right to short reports should be established by legislation or by
means of co- and/or self-regulation?

A.3 RTÉ submits that a right to short reports should be provided for in the relevant
national members copyright legislation. The provisions with the national copyright
legislation applying to RTÉ recognise the right to use extracts for the purposes of
reporting news and current affairs in the context of its “fair dealing” provisions. It
would be extremely difficult to seek to provide for such a right at Community level.
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