
Review of the Television Without Frontiers Directive
Theme 6:  Access to Short Extracts of Events Subject to Exclusive Rights

This document is submitted on behalf of Reuters Group PLC (“Reuters”). We are grateful to have the opportunity to
respond to the Commission’s Discussion Paper on Access to Short Extracts of Events Subject to Exclusive Rights.

Furthermore, we would like to thank the Commission for considering introducing new rules in this area. As we set
out below, the introduction of such a right would have profound democratic and internal market benefits. It would
safeguard the public's ability to receive news from major events; encourage diversity in news by facilitating news
programming by smaller broadcasters; and remove barriers to the cross-border availability of news.

Reuters response to the three questions detailed in the Commission’s Discussion Paper is as follows:

1. Do you think that there is a lack of consistency and that the absence of a harmonised right to
access newsworthy events restricts the free movement of independent media and especially news
agencies services since gaining access to an event in one Member State does not necessarily
mean that news coverage of that event may be included in the service being sold on other Member
States?

In Reuters view, the current legal framework is insufficient because it does not grant consistent rights
throughout Europe.  In addition, by limiting such rights to broadcasters, the practical benefits of rights
granted under national legislation are significantly reduced1.

The Champions League semi-final match in April 2002 between Bayer Leverkusen and Manchester United
is a useful illustration of the practical implications of this.  News access legislation in Germany enabled
secondary broadcasters in Germany to gain access to the live signal to produce news coverage.  However,
channels in Spain, where there is no news access legislation, were not automatically entitled to receive
access to the live signal to produce their own news coverage notwithstanding the enormous public interest
in the match in Spain resulting from the fact that two Spanish teams were competing in the other semi-final.

However, even in the case of the secondary German broadcaster, the current legislation is not ideal since it
requires the broadcaster to create its own news highlights footage.  Many smaller broadcasters simply do
not have the resources or specialist skills required to create news footage from the live signal.  News
agencies play a very important role for such broadcasters by providing a “one-stop-shop” for news footage
of the whole spectrum of events that the broadcaster may wish to cover in its news programming. It should
be stressed that the creation of news highlights rapidly and efficiently is a particular skill in which news
agencies specialise.

The mere extension of national laws to include news agencies would not resolve the problem since, unless
the rights are harmonized, gaining access to an event in one Member State does not necessarily mean that
news coverage of that event may be included in the service being sold in others.  The news agency may
need to obtain additional clearances from right holders in each State individually, which is impractical since
it is neither technically nor economically feasible for news agencies to supply different services in every
State.

In the Hearings on the review of the Directive held in Brussels in April 2003, a number of participants
suggested that current copyright law adequately guarantees news access through the doctrine of “fair use”.
In Reuters view, copyright law does not provide a workable solution for international broadcasters or news
agencies and, as a result, for smaller broadcasters who are dependent on their services.

It may be possible for a national broadcaster to pick up a part of another broadcaster’s footage of an event
for re-broadcast in their own territory in reliance on the fair dealing defence for reporting current events.
However, this will not help an international broadcaster or news agency seeking to redistribute the footage
across the EU or indeed globally as it would be difficult (if not impossible) to fall within the requirements of
the defence in every relevant country (even assuming that there is such a defence in every country).
Further, even for a national broadcaster, this approach is not without risk as the limits of the defence are
fluid and will depend on the circumstances in each case.  Additionally, it is not an attractive position to be in

                                                          
1 A number of EU Member States, namely France, Germany, Italy and Portugal, have recognised a right to short news report coverage.
However, the national measures are inconsistent in their scope and are expressly or implicitly limited to broadcasters by their terms, thereby
excluding news agencies such as Reuters who supply footage to broadcasters but are not broadcasters themselves.



from a commercial perspective, if one’s business model is predicated on infringing copyright but hoping
that one falls within a defence to copyright infringement.  The position is not sufficiently clear-cut as
witnessed by the litigation on this subject2.  Finally, it should be noted that the copyright legislation would
not help at all in the situation where a broadcaster uses technical means to prevent its signal from being
picked up.

2. If such harmonised right should be deemed necessary to what extent should it be granted (e.g. 90
seconds per event or per day of competition) and for which kind of use (e.g. in regularly scheduled
general news bulletins or in regularly scheduled sports news programmes of dedicated sports
news channels) and under what conditions (financial compensation)?

The greater of 90 seconds per event or per day of event for use in regularly scheduled general news
bulletins and sports news bulletins.

Where access is comprised of access to the host broadcaster’s live signal, the right should be subject to
payment of a reasonable fee being the marginal cost to the right holder of supplying the signal to others.
Where physical access to the event is granted, access should be subject to payment of a reasonable
facility fee to cover the cost of accommodating additional news crews and compliance with all reasonable
security requirements of the host.

3. Do you think that a right to short reports should be established by legislation or by means of co-
and/or self-regulation?

Reuters submits that the basic right to short reports should be established through legislation, that the
Commission has the power to legislate in this area and that the Directive is an appropriate framework in
which to address the issue.

a) The Commission has the power to legislate in this area

In the recitals to the Directive, Article 10(1) of the Convention for the Protection of Human Rights and
Fundamental Freedoms, which guarantees freedom of expression, was cited as a legal basis for the
issuing of directives to ensure the free movement of broadcasting services.  In addition, it was noted that it
is “essential for Member States to ensure the prevention of any acts which may prove detrimental to
freedom of movement and trade in television programmes or which may promote the creation of dominant
positions which would lead to restrictions on pluralism and freedom of televised information and of the
information sector as a whole”.  As stated in Recital 15 of Directive 97/36/EC, Article 6(2) (formerly Article
F(2)) of the Treaty on European Union (as amended by the Treaty of Amsterdam) stipulates that the Union
shall respect fundamental rights as general principles of Community law.  Protection of freedom and
plurality of the media, enshrined in Article 11 (2) of the European Charter on Basic Rights, is therefore a
legitimate objective of the European Union.  This principle is consistent with case law of the Court of
Justice, for example in the ERT case3 in which the Court confirmed that “fundamental rights form an
integral part of the general principles of law, the observance of which [the Court of Justice] ensures”.

News agencies provide services within the meaning of Article 50 of the Treaty Establishing the European
Community (the “Treaty”) and such services are provided to television broadcasters throughout the EU.
The Commission has the power to legislate in order to secure the free movement of all services normally
provided against payment.  The absence of a harmonised right to access newsworthy events restricts the
free movement of news agencies services since gaining access to an event in one Member State does not
necessarily mean that news coverage of that event may be included in the service being sold in other
Member States.  The news agency may need to obtain additional clearances from right holders in each of
the other Member States.

b) The Directive is an appropriate framework in which to address the issue of short reporting
The Directive is the appropriate legal framework for implementing a right to short report coverage, since in
addition to falling within the general objectives of the European Union as discussed above, such a right
would advance specific objectives of the Directive:

                                                          
2 BBC v British Satellite Broadcasting Ltd. [1992] Ch. 141
3 Case C-260/89, Elliniki Radiophonia Tileorassi AE and Panellinia Omospondia Syllogon Prossopikou v Dimotiki Etairia Pliforissis and
Sotirios Kouvelas and Nicolaos Avdellas and others, European Court Reports 1991, p. I-02925.



Recital 18 to Directive 97/36/EC of 30 June 1997, which amends the Directive, states that “whereas it is
essential that Member States should be able to take measures to protect the right to information and to
ensure wide access by the public to television coverage of national or non-national events of major
importance for society, such as the Olympic games, the football World Cup and European football
championship; whereas to this end Member States retain the right to take measures compatible with
Community law aimed at regulating the exercise by broadcasters under their jurisdiction of exclusive
broadcasting rights to such events”.

In providing news footage to so-called secondary broadcasters, news agencies are essentially acting as
facilitators, enabling such broadcasters to exercise rights that they have been guaranteed by Member
States under relevant legislation.  Without news agencies, many secondary broadcasters, lacking the
resources and specialist expertise to gather footage from all the events that they wish to cover and to
produce high quality highlights, will be unable to exercise rights that they have been granted, the
importance of which is clearly stated in the Directive.

In addition, as referred to in the Recitals to the Directive, the Treaty provides for the establishment of a
common market including the abolition, as between Member States, of obstacles to freedom of movement
for services and the institution of a system ensuring that competition in the common market is not distorted.
In undermining news agencies’ ability to provide their services to such smaller television broadcasters, the
absence of a right to create short news reports has the potential to distort competition among television
broadcasters.  In effect, only large broadcasters with the finances to acquire expensive rights, and the
specialist expertise and resources to produce highlights, will be able to offer the breadth of news that
services provided by news agencies currently enable even the smallest broadcaster to achieve.  Although
in theory secondary broadcasters could approach the primary broadcaster for footage, the primary
broadcaster has little incentive to produce efficient or timely highlights for their competitors.

c) Reuters proposal

Reuters proposes the following additions to the Directive:

(i) The addition of a new Recital to the Directive: “Whereas news agencies have an important role in
facilitating the exercise by secondary broadcasters of rights that they have been granted pursuant
to relevant Member State legislation governing short news reporting and in enabling smaller
broadcasters to compete with larger broadcasters in terms of breadth and depth of their news
coverage”

(ii) The addition of a new Clause to the Directive: “Subject to payment of reasonable facilities fees and
compliance with organisers’ reasonable security measures, non right holding broadcasters and any
third party suppliers to broadcasters such as news agencies should be entitled to access all events
of significant public interest, irrespective of whether exclusive broadcast rights to such events have
been sold.  Such access should consist of the right to transmit up to 90 seconds per event or day
of competition, whichever the greater, for inclusion within 24 hours of the event in question in
regularly scheduled general news bulletins or in regularly scheduled sports news programmes of
dedicated sports news channels and for news purposes on the internet.”

We hope these comments are useful. For further information, please contact
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