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Subject: Review of the Television without Frontiers Directive

In connection with the European Commission’s plan to review the Television without
Frontiers Directive, PT Multimedia SGPS SA would like to submit its comments as a
contribution to the debate launched by the Commission. These comments relate to the
topics listed in the Commission's discussion document.

We would first like to stress the particular interest that PT Multimedia has in this debate.
It is a private Portuguese company quoted on the Lisbon Stock Exchange in which the
Portugal Telecom Group has a majority holding.

It operates through business units – that are also partly-owned or wholly-owned
independent commercial companies – which play a crucial role in the development of the
information society in Portugal. These include TV Cabo, PT Conteúdos/TV Cabo
Audiovisuais, Sport TV, Premium TV,  etc.

TV Cabo is Portugal's leading cable television operator and its only satellite television
operator. It regularly provides programmes for more than 40 television channels, of
which 33 are in Portuguese and 41 are Europe-based, out of a total of 50 channels that
make up our basic output. It was also directly responsible, either by itself or in
partnership, for setting up over 20 Portuguese-language channels, either in the original
language or dubbed. These include Sport TV (encrypted sports channel) Lusomundo
channels (encrypted film channels), CNL (Canal de Notícias de Lisboa, which is now
defunct), NTV (Oporto regional channel), SIC Gold, SIC Notícias, SIC Radical and SIC
Mulher.

It is also the largest provider of broadband Internet access via its cable network and runs
a major interactive digital television operation in collaboration with Microsoft.

Through Lusomundo, PT Multimédia has become a major player in the film sector by
purchasing film rights and 145 auditoria, 103 of which are in 13 multiplex cinemas.

PT Conteúdos, the operational arm of PT Multimédia, purchases and produces
programmes for television, not only for its own distribution channels but also for resale
to other companies.

PT Multimédia is therefore extremely interested in the Commission's initiative, which
may have a very positive effect on the development of the market for television
programmes in Europe and play a significant role in creating a level playing field for the
various actors in the industry, as well as defending the right of European citizens to have
access to European cultural diversity, entertainment and information.

In addition, the introduction in Portugal of some of the ideas now being discussed, such
as rules on exclusive rights, stemmed from initiatives (e.g. the launching of the encrypted
channel, Sport TV) in which PT Multimedia was involved.

We hope that the Commission finds our comments to be of some value and we look
forward to collaborating with you in future.
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COMMENTS BY PT MULTIMEDIA

Theme 1

Events of major importance for society

In principle, we have no major objection to the existence of special rules applying to
certain types of events.

However, in practice, these rules have been applied almost exclusively to sport and, in
particular, to football, which is a form of public commercial entertainment which appeals
to a large section of the public.

Cultural events, which are obviously of importance for society since they are an essential
building block in creating and strengthening a European awareness and a European
culture, have been left virtually untouched by national law-makers.

The criterion laid down in the Directive for identifying events covered by these rules is,
in our view, too broad. It is so broad that the Portuguese authorities were able to include
in the list for 2003 events such as the Youth Sailing World Championship in Funchal and
the opening and closing ceremonies for the 2003 Gymnestrada.

These events, as well as others listed for previous years, are not only devoid of major
importance but would only be of interest to television operators running pay channels if
the exclusive rights to them could be acquired, so benefitting the organisers as well.

On the other hand, the Portuguese authorities have listed the main matches in the national
football championship and the Champions League as events of general public interest,
which is not the case in most of the other EU countries. Hence, the provisions in the
Directive do not affect television broadcasting in all the Member States in the same way.

We therefore think it important to give careful consideration to the commercial interests
that help to keep events alive by providing the necessary support and funding and which
are clearly harmed by the absence of exclusive rights, rather than to narrow, short-term
interests.

Some national law-makers interpret “events of major importance for society” as meaning
events which, apart from appealing to a wide audience, also interest people other than
those who regularly watch the activity in question on television. In our view, this opens
up possibilities that the Commission should explore by analysing and assessing national
legislation so that the provisions in the Directive can become more consistent.

That is also why we are in favour of “guidelines” which provide some safeguards for
television operators and event promoters by ensuring greater freedom and real
competition.

As regards the Commission’s intervention, we feel this is quite inadequate in view of the
data that are available and have been published. In particular, the information available
on practices in the Member States is very limited1.

                                                
1 Translator’s note: these two sentences seem quite illogical.
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To have a genuine competitive environment, which needs to be encouraged and
protected, detailed information is needed on the practices of the regulatory authorities in
all the EU countries.

In addition, the Commission should have wide powers of intervention to compensate for
the limited intervention by the independent regulatory authorities in some Member
States. This will result in requirements that are more uniform and which can be
effectively and appropriately applied in accordance with the aims set out in the Directive.

Theme 2

Promotion of cultural diversity and of competitiveness of the European programme
industry

Reserving a percentage of transmission time for European works, including those created
by independent producers or made some time ago, appears to be an appropriate model for
free, generalist channels based on terrestrial analogue broadcasting. However, we think it
needs to be reexamined in the case of specialist channels, where setting percentages in
this way is not necessary because of the specific nature and specialisation of each
channel.

The objectives pursued when laying down percentage figures must not threaten the
existence and economic viability of television channels.

It is worth noting that the television bill laid before parliament by the Portuguese
government points in this direction (Article 40(2) and (3)).

Account should also be taken of the development of new forms of programme provision
and access, such as pay per view or video on demand, where it appears unreasonable to
reserve a proportion of transmission time for a particular type of programme. Indeed, it is
doubtful whether these innovations can be classified as “television”.

We also think that, where one operator broadcasts on various channels with the same
subject matter, compliance with legal requirements should be assessed in relation to the
programmes on all the channels combined and not on each individual channel. This will
allow greater flexibility in the scheduling and choice of programmes, thus benefiting the
viewer and ensuring that the television operator’s activities remain viable.

Theme 3

Protection of general interests in television advertising, sponsorship, teleshopping
and self-promotion

We would argue that, contrary to the provisions of the Portuguese Television Act and the
new television bill, pay and free channels should be treated in the same way particularly
as regards restrictions on advertising time. Otherwise, companies that are now in the
forefront of technological development and provide consumers with high-quality
entertainment will be held back.

Moreover, if differential treatment were based merely on technical criteria or on whether
or not the channel is encrypted, it is probable that, within a short time, every channel
would be regarded as a pay channel since the current trend, both technically and as
regards the type of access and marketing, is for all channels to be in encrypted form.
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As for virtual or interactive advertising and all the new techniques resulting from
technological progress, the Directive in our view should not cover either operations
subject to telecommunications (rather than television) legislation or situations where a
service is provided at an individual’s request, where the user is totally in control.

Furthermore, the rules on advertising time must be sufficiently flexible to allow
technology and services to evolve and to give viewers freedom of choice.

Finally, in a period where new models are rapidly evolving, there should be a broad
scope for self-regulation and co-regulation, especially as many of these models need to
be tested, shaped and developed by the market and by operators.

Developments in technology, programmes and business models mean that now the
viewer has a huge number of options, ranging from the traditional models of television
broadcasting to pay per view, video on demand, near video on demand and interactive
television, and can choose or change a channel depending on the programmes offered or
whether advertising is shown.

Themes 4 and 5

We have no comments to make.

Theme 6

Access to short extracts for information purposes

Third parties should have access to the signal of holders of exclusive rights only for
information purposes. Thus, the extracts could be used only after the event has ended and
then only for a limited period (e.g. 36 hours) or over a period during which there is a
genuine need and legitimate intention to inform the public.

In our view, such access should involve the payment of adequate financial compensation
to the holder of the exclusive rights by the third party concerned and not only payment of
the cost of access to the signal.

This is because there is a difference between the right to information, which implies that
access be given to the signal or that the third party concerned directly receives images,
and the exploitation of the right to the event without paying the relevant costs.

The extracts can be used to produce and broadcast programmes that generate income for
the third party, particularly from advertising.

Gaining access to the signal of the exclusive rights holder or directly receiving images of
the event while paying only for the cost of access to the signal and not for acquiring
rights to the event endangers healthy competition in a market that is highly competitive.

This does not, of course, preclude intervention by the regulatory authority, which must
have the powers and means to act speedily and appropriately so as to ensure that the
financial compensation claimed by the holder of exclusive rights does not, in practice,
prevent access to extracts from an event chosen for information purposes.


