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Pact is the UK trade association that represents the commercial interests of
independent feature film, television, animation and interactive media
companies. PACT has 1,000 members, making it the largest representative
group of screen-based content producers in the UK and the largest trade
association in the film, television and interactive media sectors.

Pact welcomes the current review of the Television without Frontiers
Directive, and the opportunity thus presented to those within the industry to
propose its views on how to take the Directive forward.

The Television Without Frontiers Directive is wide-ranging, and Pact would
not pretend to be in a position to address all the issues it covers. However,
there are some clearly defined and highly relevant issues within the ‘Theme
2’ Discussion Document, namely Section II, which relates to European works
by independent producers (Article 5).

This section of the document asks the following questions:

1. Are the provisions relating to independent production appropriate with
regard to the aims pursued? Is there a problem with the interpretation or
application of Article 5 by the Member States in relation to promoting the
distribution and production of European works by independent producers
(including recent works) by television broadcasters? Do surveillance and
monitoring at national level appear to you to be satisfactory?

2. Is there a need to harmonise or coordinate at Community level the
definition of the concept of independent production or producer, and if so
under what criteria?

3. Any other aspects not raised in the preceding questions.

In replying to these questions, Pact would like refer to a recent report
submitted to you by CEPI, ‘Towards a new Directive - How independent
producers in Europe see the “Television Without Frontiers Directive”’, in
terms of how that report portrays the general landscape and scopes some of
the difficulties facing independent producers. We would refer the Commission
to that description as indicative of the problems faced historically by such
producers in the UK.



Independent Production Quota

We support entirely the existence of an independent production quota at EU
level. It sends an important message to member states that it is important
both for competition purposes and for the viewer that there is a range and
diversity of supply. These are issues that are given a high value in the United
Kingdom, and, at a time when we are seeing the next steps introduced
towards creating a genuinely vibrant and strong independent sector, it is
worth revisiting the background to what has happened in the UK.

The statutory 25% independent production quota was introduced following
the 1986 Peacock Report1 to open up access and achieve competition
between in-house and independent producers with the intention of promoting
efficiency.

The current statutory independent production quota requires that:

“…not less than the prescribed percentage of the total amount
of time allocated to the broadcasting of qualifying programmes
in the broadcasting services provided by them is allocated to
the broadcasting of a range and diversity of independent
productions”2

But its original objectives have been seriously undermined in practice. The
UK Parliament intended this as a minimum threshold that must be met, and
not as a limit on the number of independent productions carried. However, in
practice the quota has been treated as a ceiling not a floor and as a result
the full creativity gains from competition between in-house producers and
independent producers have never been realised on screen. If, as the
legislation intended, independent producers were competing fairly with other
producers to make programmes over and above the threshold and
programmes were chosen on merit and value-for-money considerations
alone, then independent producers would certainly win a much higher share
of programme commissions. In addition, the ‘qualifying hours’ system
adopted in the UK results in large numbers of hours failing to be taken into
consideration when calculating the quota.

That there should be a quota cannot be disputed if one examines the
behaviour pattern of the BBC in the UK. Between 1994-2000 the BBC
commissioned an average 26% independent productions, with a movement
of only 1% over that period. In recent years the BBC has missed its quota
altogether. The Office of Fair Trading, which monitors the quota, reported the
following in April 2003:

                    
1 Report on the Future Financing of the BBC, July 1986 – Professor Alan Peacock. Quotas were first
introduced on a voluntary basis and made statutory in the Broadcasting Act 1990.
2 Section 186 of the Broadcasting Act 1990 [NB – in the current Communications Bill, it is explicitly stated
that the quota should be ‘not less than 25%’, rather than of the ‘prescribed percentage’]



“Of the total amount of time allocated to the broadcasting of qualifying
programmes on BBC1 and BBC2 in the period 1 April 2001 to 31 March 2002,
21.8 per cent was allocated to the broadcasting of independent productions.
The BBC has therefore failed to meet the 25 per cent target for
independent productions by 3.2 percentage points. This is a reduction
from the figure of 23.7 per cent for independent productions on BBC1 and
BBC2 during the last reporting year (1 April 2000 to 31 March 2001) and is
the lowest figure recorded since the first report was published in May 1995.”3

The current UK quota has at least enabled the sector to have some critical
and business success both in the UK and international marketplace, to justify
the intervention of a quota. But it has failed to deliver fully on its original
aim, in terms of opening up the programme supply market to greater
competition and bringing substantial investment into the sector. Pact
therefore argued, in its submission on the draft Communications Bill, that the
25% quota should apply to broadcasters’ overall programme spend as well as
hours, in order to create greater creative and price competition. This would
bring us some way to achieving a real 25%, as opposed to the 15% of all
network spend and 13% of BBC spend that independent producers currently
receive.

A Stronger EU Quota

We would stress that it is important for a quota to be maintained at EU level,
but would encourage the Commission to consider raising the level of that
quota. A level of 10% is relatively undemanding. In some member states and
in some channels the level of commissioning of independents has actually
fallen, in other words the market is becoming less competitive, even though
quotas are still being met. The quota should also be calculated as a
percentage of both broadcast hours and value of total budget, and the level
of the quota should be sufficient to open up genuine opportunity for
independents in the member states where there are vertically-integrated
dominant broadcasters. To achieve the necessary critical mass for the
required boost to the independent sector in some member states, and also to
protect the gains made in some member states in terms of the extent to
which the quota has been exceeded, we feel that the EU-level quota should
be raised.

‘Where Practicable’

In order that genuine efforts are made by broadcasters in all member states
to meet with such a quota, we would agree with the conclusion of CEPI that
the removal of the words “where practicable”, in relation to delivering on
from the current text of the TVWF Directive is important. A much stronger
emphasis must be placed on member states to deliver on the Directive’s
objectives. We understand the concern expressed by some regarding the
ability of ‘start-ups’ to comply, but feel that the current open-ended manner
                    
3 OFT Report on the BBC and the Independent Production Quota 2002



of the ‘where practicable’ phrase does not convey the sufficient impetus for
those channels/member states not currently complying to make the
necessary effort to do so. An example of this is provided by the Commission’s
5th Communication to the Council and European Parliament (COM 2002 – 612
final) – in section 1.3 it is stated that “some of the minority channels are
presenting difficulties [in achieving the independent production quota]. In
this regard, the Commission would remind the Member States concerned of
the need for increased control and monitoring of these channels the
importance of showing, where practicable and by appropriate means, that
these television broadcasters meet the proportions laid down by Articles 4
and 5”. An otherwise strong reminder of the channels’ duties is severely
undermined by the statement that the channel’s need to respond depends on
whether it is ‘practicable’.

Monitoring the Quota

We address below, in our section on ‘Application of the Directive’, the
question of how we would like to see the encouragement of more
independent monitoring and regulation in other member states, by way of
encouraging the establishing or maintaining of independent, well-funded
National regulatory authorities specifically for the media sector. This is
important as we are given to understand that currently monitoring of the
quota is some member states does not lead to the collection of
independently-verified information. Again referring to the information
provided in COM 2002 – 612, in some cases it appears data was not made
available in terms of whether the quota had been met by some channels.

We recommend that the European Commission:

(a) raise the level of the independent production quota in the directive to
25%

(b) calculate the level of the quota as being by both broadcast hours and
of programming budget

(c) remove the term “where practicable” from the Directive regarding the
requirement to meet the quota obligations

The Definition of an Independent Production

We understand the need to question whether it would be advantageous to
have a common rigid EU-level definition of an independent
production/producer, but would argue that at this stage it should remain an
aspiration rather than a firm policy. Variations in current markets would
necessarily lead us to believe that a suitable compromise would not
immediately be obtainable in order to allow a usable universal definition.

We would argue that there is a necessary prior step to making such a move,
namely that the independent sector should be allowed to move onto a



genuinely competitive footing in each member state before we can get a
clear pan-European definition. Such a situation will not be achieved unless
more is done to strengthen the ability of independent producers to retain
their intellectual property rights.

We would not wish to see an attempt to reach  a common
definition of an independent producer/production at this
stage

Protecting Producers’ Rights

We feel that the next step in ensuring that there is a vibrant independent
sector in markets across the EU requires greater steps to be taken at
member state level to ensure that independent producers are on a level
negotiating playing field, and are able to retain their intellectual property. In
the UK, the ITC Programme Supply Review, published in November 2002, to
which Pact submitted a response based on detailed statistical market
research, concluded that in order to create a vibrant independent sector,
quotas alone could not succeed. The other crucial factor was that, in relation
to negotiations with producers, the behaviour of the market-dominant
broadcasters needed to be monitored and regulated to ensure that the
default position is that producers retain their intellectual property rights.

It is after all the ability to exploit their intellectual property which can enable
independents to build viable businesses, for example by choosing with whom
to exploit their property internationally, and by gaining return from revenue
streams in ancillary markets.

The UK’s ITC Programme Supply Review included recommendations which
led to new clauses being introduced into the Government’s Communications
Bill legislation. These changes included requirements for a Code of Practice to
be drawn up by each broadcaster, Codes which must comply with a set of
principles enshrined in the Communications Bill. The process has now begun
for Codes to be submitted by the end of July, to be approved by Ofcom in the
autumn, and ITC guidelines have been issued setting out the key aspects
regarding the interpretation of those principles.

The Communications Bill explicitly states that broadcasters’ Codes must
contain provisions that ensure:

(a) that a reasonable timetable is applied to negotiations for the commissioning
of an independent production and for the conclusion of a binding agreement;

(b) that there is what appears to OFCOM to be sufficient clarity, when an
independent production is commissioned, about the different categories of rights
to broadcast or otherwise to make use of or exploit the commissioned
production that are being disposed of;



(c) that there is what appears to OFCOM to be sufficient transparency about the
amounts to be paid in respect of each category of rights;

(d) that what appear to OFCOM to be satisfactory arrangements are made
about the duration and exclusivity of those rights;

(e) that procedures exist for reviewing the arrangements adopted in accordance
with the code and for demonstrating compliance with it;

(f) that those procedures include requirements for the monitoring of the
application of the code and for the making of reports to OFCOM;

(g) that provision is made for resolving disputes arising in respect of the
provisions of the code (by independent arbitration or otherwise) in a manner that
appears to OFCOM to be appropriate. 4

Pact is still awaiting the final form of the broadcasters’ Codes of Practice but
we are optimistic that, incorporating as they must the above principles, they
will pave the way for a new level of activity for the industry, with the power
of Ofcom behind them in negotiations. The ITC Programme Supply Review,
which resulted in the Code of Practice provisions being inserted into the
Communications Bill, made it clear that “the presumption should be that
producers retain rights in their programmes unless explicitly sold to
broadcasters and other parties.” 5

Leading the Way

The UK government has shown the way in terms of investigating the
programme supply market and then taking swift action to provide the
remedies. Pact has been an integral part of that process and we would be
keen to engage in any such similar process at European level, both as part of
CEPI and individually as an organisation.

We would like to see this model applied elsewhere in the EU, and would
argue that, rather than attempting to be too proscriptive at EU level, the
European Commission should advocate that the UK model be adopted in
other member states.

We would recommend that, in order to create a genuinely sustainable and
vibrant independent production sector, there must be greater protection of
producers’ intellectual property rights. To this end the European Commission
should consider making a firm recommendation to member states that they
introduce similar Codes of Practice to provide clear and enforceable principles
concerning the commissioning process between broadcasters and producers

Application of the Directive
                    
4 excerpt from section 280 of Communications Bill [HS Bill 73]
5 ITC UK Programme Supply Review, Main Report, November 2002,  page 11



In the UK, we have seen a detailed process to set in place a new robust
‘super-regulator’, which will have the all-round power and expertise to
regulate, with as much co-operation from the industry as possible, in an
even-handed manner that protects consumers and promotes competition.

We would ask the Commission to consider encouraging member states to set
in place a regulatory structure which would enable a more stringent
examination of the extent of the problems faced by broadcasters in meeting
quotas, ie whether or not it is ‘practicable’. In the UK, the new super-
regulator Ofcom has been created to, amongst many other duties, oversee
the relationship between broadcasters and producers regarding
commissioning negotiations.

Ofcom also has a duty to regularly review the market and to monitor and
collate information and statistics.  In terms of the independent production
quota, for example the BBC has until now been closely monitored and
reported on by the Office of Fair Trading (OFT). The OFT will be handing this
responsibility over to the regulator ‘Ofcom’ once that body is fully up and
running at the end of 2003. We have no reason to believe that Ofcom will be
any less observant in its monitoring of the quota, and welcome the fact that
the Communications Bill gives Ofcom the power to roll over any shortfall in
the quota, and also to choose whether to fine any offending broadcaster.

As a step towards the encouragement of such ‘best practice’ we would
recommend that the recommendation being made by the UK Independent
Television Commission to set up a committee of regulators be given serious
consideration. In the years to come Ofcom, for example, will be able to build
up experience of managing the quota+codes-of-practice formula. It will be
able to use its experience to make recommendations on best practice in this
area to national regulatory authorities in other member states.

The latter function is one which, we understand, many of our colleagues in
the independent sector in other member states would very much like to see
in their national markets. Currently, information on whether broadcasters are
meeting EU-level quotas is compiled by the broadcasters themselves and
submitted to the European Commission with often little or no independent
scrutiny or verification. We understand from our colleagues in CEPI that in
some member states that this leads to a problem in terms of the extent to
which it is possible to accurately determine whether broadcasters are
meeting their obligations regarding quotas set by TVWF.

We agree with the ITC that TVWF should enshrine best regulatory practice,
requiring independent, accountable national regulatory authorities to deliver
on goals which at a minimum correspond with those set in TVWF.

We would therefore like to see the Commission:



(a) remove the term ‘where practicable’
(b) encourage the Ofcom model to be applied in other member states, to:
- introduce and monitor Codes of Practice to protect producers in

negotiations with broadcasters
- provide objective monitoring at a national level of broadcaster information
- apply all aspects of the Directive at a national level
- share knowledge and best practice with other NRAs


