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I. Prefatory Remarks:

The Organization of Advertisers within the Association of Manufacturers of

Branded Goods (the Organisation Werbungtreibende im Markenverband,

or OWM) represents the interests of businesses that advertise in Germany

vis-à-vis those responsible for media policy at national and European

level. Its membership includes more than 70 leading advertisers in the

branded-goods, financial, insurance and service industries. The OWM

represents more than 90% of total television advertising by Germany’s top

20 advertisers, and more than 70% of the total television advertising by

the top 20 in the German advertising market.

To inform consumers in a properly focused manner about their products

and services, advertisers need alternatives when choosing advertising

media, and adequate options for advertising placement. For that reason,

the OWM advocates adequate competition in all advertising markets at

reasonable prices, basic advertising access to all media, and a fair

regulatory environment for advertising. The basis for the placing of

advertisements is a separation between advertising and editorial content

in programming, functional self-regulation, and the constitutionally

guaranteed right to free commercial expression of opinion.

The OWM welcomes the opportunity to state its opinion on the Discussion

Document “Protecting General Interests in Television Advertising,

Sponsorship, Teleshopping and Self-Promotion,” prior to the adoption of a

communication by the European Commission on the revision of the

Television without Frontiers Directive (89/552/EEC and 97/36/EC) in late

2003 or early 2004.
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II. The OWM’s Recommendations for Revision of the
Television without Frontiers Directive – Summary

1. Modernization and De-Bureaucratization of Regulations on
Broadcast Advertising

The OWM believes it is urgently necessary to modernize and de-

bureaucratize current provisions of the Television without Frontiers

Directive (“Television Directive”) that govern advertising, especially the

quantitative provisions (Articles 10 (2), 11 (1-4), 18 (2) and 18 a of the

Directive). In this connection, for the moment the OWM regards it as a

secondary issue whether the requisite deregulation is implemented in the

form of a “minor” revision of the Television Directive, or by creating a

uniform European regulatory framework for audiovisual content.

As a consequence of the state of the art and the market situation at the

end of the eighties, the conventional broadcasting sector covered by the

Television Directive is heavily regulated. This is particularly true of

television advertising where quality, and especially quantity and the nature

of placement, is regulated in greater detail than for other media.

But the media landscape has changed in crucial ways since that time. The

number of Free TV broadcasters has multiplied. Conventional Free TV has

been joined by new forms of Pay TV, including pay-per-view and pay-per-

channel. Digitization has altered both the manner of consumption of

audiovisual content and consumers’ own behavior. Both are growing more

selective (e.g., special interest programming), more customized (the ability

to call up broadcasts individually), and more interactive. In addition to the

options available to consumers, transmission channels for audiovisual

content have also become substantially more diverse (Internet, cable,

satellite, terrestrial, DSL, UMTS, etc.), and one can readily foresee that

additional new infrastructure concepts will come into use in the future

(e.g., coupling two or more types of infrastructure). This change in the

media landscape – which is associated with a diversification of reception

options and a broader range of services offered, and thus of selections
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available to the consumer – has hitherto not been adequately reflected in

the existing regulatory context for audiovisual content. Instead, an

incoherence in regulations, placing the medium of television at a

disadvantage against other media, has come to be generally accepted.

But this by no means signifies that the problems of overregulation in the

television sector should be transferred to other media sectors – especially

the online media. The EU’s E-Commerce Directive, adopted in 2000, also

indicates that this rigid regulatory concept cannot be transferred to the

future media landscape. The new directive, for example, imposes

significantly less restrictive requirements regarding the informational duties

of commercial communication for such options as video-on-demand and

Internet services. Hence a modernization of existing broadcast regulations

and of the advertising requirements they include is urgently needed in

order to keep from distorting competition.

Proposed solutions for a modernized regulatory framework for advertising:

The key question in the search for modern solutions must be to what

extent, given present and future market changes, the regulatory tools of

the Television Directive in the 1997 version are still meaningful and

effective for purposes of achieving regulatory objectives (free traffic in

broadcasting services within the European Union), and to what extent

intervention in providers’ programming autonomy is still justified.

Programming autonomy specifically includes the ability to show

advertisements for products and services and place them accordingly.

Here the review and, where applicable, the clarification of regulatory goals

must be a critical factor. Where changes in the market situation, or the

regulatory tools already in existence (such as self-regulation), mean that

the existing regulatory objectives are already met either in whole or in part,

it is imperative to reduce the density of regulation. The aim of a future

regulatory framework must therefore be to eliminate the current

incoherence of advertising regulations, which place television at a

disadvantage, and to create a modern regulatory environment for

commercial communications. A systematic modernization of the regulatory

advertising framework and the removal of obstacles to competition could
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give the European Union a crucial competitive edge over international

rivals in the medium term.

2. Principles for a Modern Regulatory Environment for Commercial
Communications are:

➔  Far-reaching deregulation of
a.) quantitative rules for advertising: Repeal of
- Article 10 (2) Television Directive (requirement of block

advertising)

- Article 11 (1 – 4) Television Directive (quantitative specifications

for advertising placement and/or advertising breaks)

- Article 18 (2) (specification of amount of advertising time per hour.

It is sufficient if Article 18 (1) limits the amount of advertising time

per day).

- Article 18 a (duration and number of teleshopping windows).

b.) other excessively bureaucratic rules for advertising: Repeal of
Article 10 (3) Television Directive (subliminal techniques – no such

techniques are known and therefore none are used)

- Article 17 (1 b) (identifying the sponsor at the beginning and/or end

of the program – a superfluous requirement, since no sponsor

voluntarily refrains from having its name mentioned)

➔ Extensive retention of qualitative principles for advertising
- Advertising and programming kept separate and identifiable as

such (Article 10 (1) (separation and identification requirement)

- Provisions for the protection of consumers and minors (Article 10

(4), Articles 12 – 16)

- Requirements on responsibility and editorial independence of the

broadcaster in regard to programming content (Article 11 (5)). If

applicable, in the case of Article 11 (5) consideration should be

given to liberalization with regard to current affairs programs and

documentary films of under 30 minutes, since – in contrast to news
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broadcasts – an advertising break would in no way jeopardize their

informational integrity.

- Article 18 (3) should be supplemented: "The following are not

considered advertising within the meaning of this Article:

- Public service announcements and charity appeals broadcast

free of charge;

- “Advertising announcements prescribed by law are equivalent to

public service announcements.”

This modern regulatory concept for commercial broadcasting should apply

equally to all forms of advertising (both “old” and “new” advertising

techniques). The OWM is of the opinion that the new advertising

techniques (split screening, interactive advertising, virtual advertising) are

already compatible with the existing advertising provisions and thus

permissible. No special regulations governing these new advertising

techniques are required.

3. Transmitting country/country of origin principle (Article 2
Television Directive)

The OWM is in favor of retaining the transmitting country/country of origin

principle in its present form, since it constitutes the precondition for cross-

border television and cross-border electronic services on the basis of the

principle of mutual recognition.

4. Obligation of Implementation (Article 3 a Television Directive):
Strengthening of National Self-Regulation Mechanisms

The OWM also urges that Article 3 of the EU Television Directive should

expressly mention national self-regulation mechanisms in the advertising

industry as alternative tools for implementing the directive’s provisions on

advertising. Where no sufficient need for regulation has been proved, or

where national tools for self-regulation prove their efficacy, state regulation

should, in keeping with the principle of subsidiarity, step aside.



- 7 -

National self-regulation should be strengthened accordingly. It offers

consumers a quick, uncomplicated and free-of-charge way of handling

complaints connected with advertising. National self-regulation

furthermore not only enjoys the confidence of the consumer, but also the

recognition and support of the advertising industry, so that the cause of

the complaint can be eliminated quickly and effectively. In Europe there is

already an effective network of national systems for self-regulation in the

advertising industry. All Member States of the EU, and a growing number

of other European countries (including the Czech and Slovak Republics,

Hungary, Slovenia, Switzerland, Russia, Turkey and Poland) have set up

such national systems. At the European level, the activities of the national

organizations for self-regulation in advertising are coordinated by the

European Advertising Standards Alliance (EASA), which maintains an

effective system for handling complaints about cases that cross national

boundaries. Thus the requisite national institutions already exist, and

accordingly the principle of national self-regulation should be mentioned

as an alternative implementation option in Article 3 of the Television

Directive. However, the OWM rejects any form of so-called “co-regulation.”

Setting up and applying standards for self-discipline must be left to the

national self-regulatory institutions. They alone offer the necessary

awareness of the cultural idiosyncrasies of each country.

III. Specific Details of the Questions in the Discussion
Document:

1. Concepts and Definitions (Article 1 c) through f))

On Article 1 Items c) through f): Definition of the terms “television
advertising,” “surreptitious advertising,” “sponsorship” and
“teleshopping”

The OWM takes the view that the definitions in Article 1 Items c) through f)

fundamentally serve their intended purposes. In that regard there is no

need for change. They are in essence appropriate for both “old” and “new”

forms of advertising.
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2. General Standards (Article 12) and Protection of Minors (Article
16)

On Article 12 (general principles)
For the advertising industry, compliance with the general qualitative

principles of Article 12 for protecting civil and human rights and for

protecting health, safety and the environment is a matter of course. To that

extent, the OWM argues for retaining Article 12. But it points out that the

principles of Article 12 d) (endangerment of health and safety) and Article

12 e) (endangerment of the environment) must not be abused as grounds

for blanket bans on product advertising.

On Article 16 (protection of minors)
The members of the OWM take very seriously their responsibility toward

children and adolescents. Quite apart from the regulations imposed by

law, the advertising industry complies with this obligation by observing

voluntary rules of conduct and by way of smoothly operating self-

regulation conducted through the Deutscher Werberat, the German

Advertising Council. This has been confirmed by the European

Commission in its fourth evaluation report1 on the application of the

Television Directive, and in the latest study2 on the effects of television

advertising and teleshopping. The European Commission found that the

number of complaints regarding children and advertising in Member States

was extremely low and that there had not been any significant increase in

complaints during the period covered by the study. A further point worth

noting, it says, is the great significance of self-regulation in this regard, in

terms of both the rules applied and the complaint procedures available.

Hence the OWM concurs in the assessment of the European Commission

in its Fourth Evaluation Report, that Article 16 of the Television Directive

has created an adequate and flexible framework for the Member States’

regulations in this area. For this reason, the OWM sees no reason to
                                                     
1 Fourth Evaluation Report from the Commission to the European Council, the European
Parliament, the European Economic and Social Committee and the Committee of the Regions, on
the Application of Directive 98/552/EEC, “Television without Frontiers,” of January 6, 2003, p. 14
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change Article 16 of the Television Directive, although it considers a

reinforcement of national self-regulation a good idea in regard to the

implementation of the provisions (see Item II No. 4).

3. Form and Presentation of Television Advertising and
Teleshopping (Article 10)

On Article 10 (1) (separation and identification requirement)
The OWM advocates retaining the requirement for separating advertising

from programming, and for identifying advertising.

The requirement for separation and identification is an important principle,

in part to protect consumers and in part to protect the interests of the

advertiser. Both sides have an interest in maintaining a clear distinction

between programming and advertising, and the messages they contain.

This requirement is generally transferable to new advertising techniques.

Thus no detailed regulations for new advertising techniques are needed.

Furthermore, because of constant technological advances in this field,

they would not be practicable. Such regulations would already be wholly or

partially out of date by the time they took effect. In regard to the

development of new advertising techniques in a future digital environment,

the separation and identification requirement might at most be

supplemented to ensure that the emphasis is on the unequivocally

recognizable character of advertising, and not necessarily on the (visual)

separation of advertising from programming. The further details of the

separation and identification requirement should moreover be left to

national legislators or national self-regulation systems, as the case may

be. Here the E-Commerce Directive can serve as a model. It emphasizes

the principle of identification (Article 6), while the proper application of the

Directive’s provisions is provided by way of the pertinent non-

governmental associations’ codes of conduct (Article 16 (1)).

                                                                                                                                                
2 Study on the effects of television advertising and teleshopping on minors, commissioned by INRA
in collaboration with Bird & Bird, 2002
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On Article 10 (2) (requirement of advertising in blocks)
The OWM proposes that the advertising-block requirement (Article 10 (2)

Television Directive) should be revoked. Because of the state of the art

and the market situation at the end of the eighties, European television law

is characterized by intensive regulation that is no longer necessary,

especially in quantitative terms.

As has already been noted, the media landscape has changed in crucial

ways since that time. The number of Free TV broadcasters has multiplied.

Conventional Free TV has been joined by new forms of Pay TV. The

Internet has been added as a further competitor against conventional

television. This development has extended the range of programming on

offer and produced an uncommon proliferation of choices, and thus led to

an empowerment of the consumer overall. Today, the viewer decides for

himself whether and how much advertising he wants to consume. The

excessive use of individual advertising spots is thus impeded from the

outset by the viewer’s ability to “zap” them away, and by the viewer’s own

free and fully responsible choice. Moreover, advertisers and television

broadcasters are not interested in making overly intensive use of individual

spots either. The goal of individual advertising spots is to highlight

individual advertising messages. An excessive use of individual spots

would rob this advertising option of its exclusive nature. An “abuse” of this

option is thus also ruled out for the same reason. Accordingly, Article 10

(2) of the Television Directive should be dropped.

On Article 10 (3) (subliminal techniques)
The OWM is of the opinion that Article 10 (3) of the Television Directive

should be dropped, since no subliminal techniques are either known or

used.

On Article 10 (4) (ban on surreptitious advertising)
The OWM sees no need to change Article 10 (4) of the Television

Directive.



- 11 -

4. Insertion of Advertising and Teleshopping Spots (Article 11)
The OWM proposes that the detailed regulations on advertising placement

in Article 11 (1 – 4) of the Television Directive should be dropped.

Detailed quantitative regulations on the insertion of advertising are not

needed, and place the medium of television at a disadvantage against

other forms of media that are not forced into such a tight regulatory corset.

No other medium is subject to regulations as to the manner of advertising

placement – and quite rightly so. Nowhere in the print sector, for example,

is there a prescription about the page placement or size of print

advertisements. The same applies for the Internet. In neither case does

this entail any disadvantages for the consumer.

Again, as already noted under Item 3 (Article 10 (2)), insensitive

placement of advertising would be halted by audiences’ free programming

choices. Moreover, the rigid requirements for the insertion of advertising in

programming, especially in Article 11 (2 – 4), do not cause advertising

insertions to be designed in the viewer’s interest – in fact, frequently they

do just the opposite. This can be illustrated using the example of Article 11

(2) of the Television Directive: That article requires that in programs

consisting of autonomous parts, or in sports programs and similarly

structured events and performances, advertising and teleshopping can be

inserted only between the autonomous parts or in the intervals. But every

viewer knows from his own experience that programs – for example,

certain sporting events like bicycle races – again and again contain

sequences that are of little entertainment or informative value. In such

cases it would be an obvious idea to insert advertising precisely during

these sequences, so that the official intervals can be used for interviews

with the athletes instead. But the rigid requirements of Article 11 (2) leave

no room for a flexible and reasonable arrangement of programming.

The situation is similar for Article 11 (3), which says that feature films and

films made for television may be interrupted once for every full period of

45 minutes, if their scheduled duration is more than 45 minutes. A further

interruption is allowed if the scheduled duration is at least 20 minutes

longer than two or more complete periods of 45 minutes. In practice, this

means that – in order to comply with the rigid regulations – an advertising
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break cannot be inserted until 45 minutes have passed, even though for

dramaturgical reasons and in the viewer’s interest it might have been

much more sensible to insert the advertising interruption earlier, at some

other point. For the same reason, Article 11 (4) likewise does not protect

viewers’ interests fairly; it prescribes that where programs other than those

covered by paragraph 2 are interrupted by advertising, a period of at least

20 minutes must elapse between each successive advertising break within

the program. The decision when an advertising break makes sense should

normally be left to the broadcaster, in the viewer’s interest. To that extent,

the quantitative provisions of Article 11, and specifically of paragraphs 2

through 4, should be revoked.

By contrast, the qualitative provisions of Article 11 (5) may be preserved in

principle, to preserve the religious nature of religious services and in the

interest of journalistic independence. In regard to children’s broadcasts,

the OWM would like to point out for consideration that children have a right

to programming appropriate for them, and that advertising is essential to

finance such children’s broadcasts.3 Therefore, to ensure the continued

existence of children’s broadcasting, we argue in favor of preserving the

status quo. Any tightening of the current provisions would reduce the

amount of children’s programming on offer, and interfere with the

development of new programming in this field. If the occasion arises,

consideration should also be given to a liberalization with regard to current

affairs programs and documentary films of under 30 minutes, since – in

contrast to news broadcasts – an advertising break would in no way

jeopardize their informational integrity.

5. Advertising and Teleshopping for Specific Products (Articles 13,
14, 15)
The OWM sees no need for changes in Articles 13, 14 and 15.

The OWM fully agrees as to the importance of responsible advertising of

products and services, and accepts the status quo of the provisions
                                                     
3 The study “The protection and respect of children in television advertising” (European Group of
Television Advertising (EGTA), 2000) arrives at the conclusion that 94% of advertising revenues in
children’s broadcasting are reinvested directly in children’s programming. Of this investment, 66.5%
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already in effect. The makers of legally produced and sold products must

have the opportunity to participate in competition through commercial

communication. Moreover, advertising revenues are the foundation of a

diversified and independent media landscape. The survival of freedom of

the press and freedom of opinion must not be jeopardized by advertising

bans whose aptness in regard to the envisioned goal of protecting health

is unconfirmed. For that reason we reject any tightening of provisions on

advertising for specific product groups, and especially alcohol. By now,

numerous studies have shown that there is no connection between

advertising, as a tool of competition, and levels of alcohol consumption.

The cause of excessive alcohol consumption, including among young

people, is rather to be sought in socio-psychological problems.4 And these

are not triggered by advertising, nor can they be solved by banning

advertising.

6. Duration (Establishment of Time Contingents, Articles 18, 18 a
and 19 a)

With regard to the quantitative provisions of Articles 18, 18 a and 19 a, the

OWM advocates greater flexibility. It therefore proposes dropping Articles

18 (2) and 18 a. Article 19 a should be modified accordingly. The OWM

considers it entirely adequate if Article 18 (1) specifies and limits the daily

amount of advertising time. But distributing this advertising time contingent

among individual hours should be left to the broadcasters so as to

preserve programming autonomy and flexible advertising placement in the

viewer’s interest. The same applies to the provisions governing

teleshopping windows (Article 18 a). Their length and number must

likewise be definable by the broadcasters themselves. Detailed provisions

are furthermore superfluous here because to preserve their programming

profile, conventional television broadcasters take pains to distinguish

themselves from pure teleshopping channels. Thus any excessive

                                                                                                                                                
is spent for European productions of children’s programming, and thus benefits the European
audiovisual programming industry.
4 Cf. the study commissioned by the German Federal Ministry of Health and conducted by the
Center for Applied Psychology, Environmental and Social Research at the University of Bochum, on
“Alcohol and Advertising. Effects of Alcohol Advertising on Consumer Behavior among Children and
Adolescents,” August 2002.
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expansion of teleshopping windows is precluded in advance. As to the

duty of identifying teleshopping windows, this is already covered by the

separation and identification requirement under Article 10 (1).

We propose that Article 18 (3) be supplemented as follows:

“For the purposes of this Article, advertising does not include:

- Public service announcements and charity appeals broadcast

free of charge;

- “Advertising announcements mandatorily prescribed by law are

equivalent to public service announcements.”

The current legal situation in Germany, under which the mandatory

announcement required under Section 4 (5) of the Pharmaceuticals Act

(HWG)5 counts against the available time contingent, is unjustified

because these announcements are not a matter of the advertiser’s free

choice. They merely fulfill an informational obligation, and strictly

speaking, are not advertising. Accordingly, Article 18 (3) should clarify that

mandatory announcements prescribed by law are equivalent to public

service announcements.

7. Sponsorship (Article 17)
The OWM fundamentally advocates the flexible treatment of program

sponsorship governed by Article 17 and therefore proposes that the

moment of identification specified under Article 17 (1 b) (beginning and/or

end of the program) should be dropped and not replaced. Clear

identification of the program’s sponsor is intrinsic to the nature of the

matter. The fact that the sponsor has an inherent interest in having its

sponsorship mentioned makes these detailed provisions superfluous.

8. New Advertising Techniques
The OWM is fundamentally of the opinion that the new advertising

techniques (split screen, interactive advertising, virtual advertising) are

                                                     
5 Cf. Article 4 (1) Letter b) 3rd bullet of Council Directive 92/28/EEC of March 31, 1992, on the
advertising of medicinal products for human use.
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compatible with the existing provisions of the Television Directive for

advertising, and are thus permissible. But if, contrary to expectations, a

certain need for clarification arises in one case or another, this can be

handled in the form of an interpretative communication from the European

Commission. Hence in the OWM’s opinion, there is no need for special

regulations to govern these new advertising techniques. Nor would such

provisions be practicable, since one must fear that because of the rapidity

of technological developments, they would already be wholly or partly out

of date by the time they took effect. On the contrary, as explained under

Item II, No. 1, what is needed is to create a modern legal framework for

advertising, which would apply equally to all types of advertising (“old” and

“new” advertising techniques).

On split-screening:

From the OWM’s viewpoint the split-screen technique is fully covered by the

separation and identification requirement (Article 10 (1)), since editorial

content is visually clearly separated from the program. For this reason, no

special provision governing this advertising technique is necessary. But

because only part of the screen is used for advertising, logically advertising

time should also be calculated only proportionally to the amount of space

occupied on the screen.

On virtual advertising:

In the case of virtual advertising the OWM takes the view that the separation

and identification requirement contained in Article 10 (1) is basically

sufficient. In this sense it would be enough to indicate to viewers, in keeping

with Article 10 (1), at the beginning or the end of a broadcast that virtual

advertising had been used. By contrast, Germany’s provision that virtual

advertising can replace only advertising already present on-site (in other

words, in principle only the perimeter advertising around sports playing fields)

is counterproductive. This provision deprives this form of advertising of its

potential for development, and automatically precludes new forms of viewer-

friendly, entertaining advertising. This is one of the reasons why this form of
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advertising has been little used up to now, and has fallen short of its

developmental potential.

On interactive advertising:

The separation and identification requirement under Article 10 (1) of the

Television Directive is upheld in the case of interactive advertising because

by pressing a button on the remote control, the potential user makes an

active and conscious decision to leave the realm of television programming

and take advantage of a service within the information society. Services

within the information society are already regulated in the EU’s E-Commerce

Directive with regard to the qualitative requirements to be met by commercial

broadcasting. We therefore see no need for further regulation.

9. Broadcasts Intended Exclusively for National Territory (Article 20)

The OWM sees no need to amend Article 20.

Wiesbaden, July 2, 2003


