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*****

This short contribution refers only to one of the topics covered by the Public
consultation, namely the new advertising techniques and their compatibility with the
text of the TWFD.

Of course, Community institutions are free to modify the text of the Directive as they
wish, even introducing new advertising techniques such as split-screen, virtual
advertising and so on. One can argue that excessive recourse to such practices may
produce undesirable affects to viewers, but there seems to be no juridical arguments to
oppose to a decision that is political in nature. In addition, there are cases where
recourse to, say, split-screen advertising may produce beneficial effects to viewers, as
during the transmissions of live sport programs not comprising intervals (for instance,
cycling races): split screen advertising permit viewers to keep on following the race,
whereas the text of the Directive requires the interruption of the program. In any event,
the whole time devoted to split screen should be taken into consideration in the
calculation of the transmission time per day and per hour devoted to advertising. The
same is true for virtual advertising: the Bacardi case clearly demonstrates that the
functioning of the internal market can only benefit from this practice, if broadcasters
could modify the advertising messages already appearing on the screen in order to fit
the legal rules applied in the recipient Member State. To avoid abuses, virtual
advertising should be allowed only in order to substitute advertising messaged already
present on the screen.

The point is that the text of the Directive, as it now stands, does not seem to permit any
split screen or virtual advertising. Such a conclusion stems from the combined
application of article 10, par. 1 (principle of separation) and article 11 (insertion of
advertising). According to art. 10, par. 1, advertising shall be kept quite separate from
other parts of the programme service. This provision in itself does not give any
definitive answer, since the "separation" can be interpreted as referred to time (then split
screen is prohibited) or space (then it is allowed). The rule must be interpreted in the
light of other articles of the directive (systematic interpretation) as well as taking into
consideration the aims pursued (teleological interpretation). As to the first point, article
11, referring to the insertion of advertising during programs as an exception to the
general rule according to which advertising shall be inserted between programs, clearly
requires that any insertion of advertising during any type of program requires that the
program is interrupted. And this is true for any kind of programs, since article 11 covers
any possible situation (see article 11, par. 3, for audiovisual works; par. 5 for news and
similar programs, and par. 4 for the residual rule applicable to programs not covered by
the other paragraphs). Par. 2 does not require interruptions simply because it refers to
programs which are structurally composed of different parts, so the insertion of



advertising is permitted in correspondence to the interval between the different parts. In
other words, the programs is by definition interrupted.

As to the aims pursued, it seems that the integrity of a program as well as the rights of
the rights holders may be better protected if the transmission of (for example) a film is
not disturbed by the contextual transmission of advertising on a part of the screen.

In the light of above, it can be argued that the actual text of the Directive does not
permit the new form of advertising cited in the Discussion Paper, and therefore could
not be legitimate by an interpretative Communication for the Commission.
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