
ITC RESPONSE TO THE TWF DIRECTIVE REVIEW

EXECUTIVE SUMMARY

1. The Independent Television Commission (‘ITC’) welcomes the
opportunity to respond to the European Commission’s (‘Commission’)
consultation on the Television Without Frontiers (‘TWF’) Directive,1
which has highlighted some of the key issues for debate.  At the end of the
current consultation process, the Commission may propose changes to the
TWF Directive but any revisions are not then likely to be adopted until
2006 at the earliest.

2. The ITC’s response to this consultation therefore sets out a high
level ‘future proofed’ vision for the TWF Directive.  It also makes specific
proposals for changes to rules in the Directive and identifies areas where
guidance on interpretation would be helpful in the short term (eg new
advertising techniques).  In our opinion, key areas for improvement are as
follows:

(i) The TWF Directive should enshrine best regulatory practice.
This means it should require independent, accountable
national regulatory authorities to take the minimum measures
necessary to achieve clearly defined policy goals,
guaranteeing legal certainty and technological neutrality
while seeking to enforce as locally as possible to those
concerned.

(ii) The objectives of the Directive should be explicitly cited.
The main objective is facilitating the free movement of TV
services within the internal broadcasting market.  Subsidiary
objectives include protecting consumers, minors and public
order, promoting European and independent TV programmes
and ensuring public access to major events.

(iii) The role of national regulatory authorities should be
explicitly protected by the TWF Directive.  If co-operation
between regulators is to be formalised into a national
regulators group, its remit should be focused on resolving
practical issues and the exchange of information – cultural
decisions remain the exclusive preserve of Member States.
On co-regulation – the Commission should clarify what,
exactly, is allowed by the Directive.  Media literacy should
also be promoted as an important adjunct to traditional
regulation.

(iv) To ensure a consistent regulatory environment for all, the
development of other instruments (eg Unfair Commercial

                                             
1 Directive 89/552/EEC as amended by Directive 97/36/EC.
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Practices Directive) affecting content should be co-ordinated
with the current review.  An ‘Audiovisual Package’
combining the reviews of all key content instruments due by
2006 would also be sensible.  In this context, the TWF
Directive could then be cast as the ‘Framework Directive’
cross referring to other relevant content instruments in the
area.

(v) While the TWF Directive’s scope is an important topic for
debate in the current review, we believe this scope should
remain limited to TV broadcasting and not be extended to the
Internet.  This is because ‘on-demand’ services are already
regulated by another instrument (ie the E-Commerce
Directive) and the twin pillars of industry co-regulation and
individual responsibility afford sufficient protection on-line.

(vi) Given the foregoing, rapid developments in technological
and economic conditions, and significant disparities in
development across the EU, regulatory flexibility demands
that overly prescriptive rules in the Directive be replaced by
principles which can be adapted to the particular
circumstances of each Member State.  This is particularly so
for any guidance the Commission might offer on new
advertising techniques.

3. The key elements which should be retained in a revised TWF
Directive are as follows:

(i) The country of origin principle is the key criteria for
determining which Member State has jurisdiction over a
broadcaster – derogations should be limited to the current
areas eg for the protection of minors.

(ii) No rules should be included in the TWF Directive on access
for short news extracts – there is insufficient evidence of an
EU level problem and, in any event, the appropriate
instrument for dealing with such a problem would be the
copyright legislation.

(iii) Quotas for European and independent European works should
be kept at current levels of 50 and 10 per cent respectively,
and the ‘where practicable’ proviso retained.

(iv) The protection of minors and of public order in both
programmes and advertising is of paramount importance –
these rules should be retained.

(v) The separation principle requiring that ads are recognisable
and kept separate from programmes remains important –
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requiring separation by ‘optical and/or acoustic means’ is
superfluous and should be repealed.

(vi) Advertisements should only be inserted in natural breaks –
detailed rules on insertion (eg the 20 minute rule) are
unnecessary.

(vii) Current rules on the duration of advertisements and
sponsorship should be retained at present levels (ie 15 per
cent each day and 20 per cent each hour) as an appropriate
balance between broadcaster and consumer interests at the
EU level.

4. The key areas on which guidance from the Commission on
interpretation of the Directive would be useful in the short term are as
follows:

(i) All advertising channels – although it is not entirely clear, we
do not believe that such channels are allowed under the current
rules.  We would appreciate guidance from the Commission as
to whether or not this is the case.

(ii) Split screen, interactive and virtual advertising –  we believe
these new advertising techniques are all allowed under the
current TWF Directive.  While specific detailed rules are not
necessary at the EU level, guidance on key principles that
might apply when regulating these techniques would be useful.

(iii) Co-regulation –  an explanation from the Commission as to
what is meant by the terms co- and self-regulation would be
valuable as would clarification that only co-regulation – not
self-regulation – is permissible under the Directive.  We
suggest that co-regulation means that some backstop
enforcement powers are retained by the government/regulator
while self-regulation means that no such powers are reserved
since complete regulatory responsibility passes to an industry
body.

INTRODUCTION

5. We welcome the opportunity to respond to the Commission’s public
consultation on the TWF Directive.2  This response also reflects the views
of Ofcom – the UK’s communications regulator from 2004.  The current
consultation aims to inform debate on changes to the European audiovisual
regulatory framework.  At the end of this process, the Commission plans to
publish a Communication containing suggested changes to the Directive.
However, with a new Commission and European Parliament due in the

                                             
2 Directive 89/552/EEC as amended by Directive 97/36/EC.
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next two years, any proposals for revision are not then likely to be adopted
until 2006 at the earliest.

6. Any suggestions for revision of the Directive should take into
account the fact that changes are a long way off.  We have therefore set out
a relatively high level vision for the Directive to ‘future proof’ it against
unforeseen developments.  We also make specific suggestions about how
the rules might be changed.  Guidance from the Commission on application
of the Directive over the intervening period would also prove useful and
we have indicated areas where the current rules could be clearer.  However,
any steer from the Commission on interpretation should be non-binding
and limited to situations where there is a real risk that the single market
will fragment if nothing is done in the short term.

7. In addition, any revisions must accord with the fundamental
principle that culture is a matter of subsidiarity for Member States.  The
regulation of content must, therefore, be first and foremost determined by
national governments.  Such rules are harmonised by the TWF Directive
only to the extent necessary to minimise barriers to the free flow of TV
services in the EU and thereby foster a single TV market.  This is the main
objective of the Directive – harmonisation of Member States’ TV
regulation has been limited to the minimum necessary to achieve this
objective.  The TWF Directive has struck a good balance in this respect
between cultural subsidiarity and single market considerations – any
revisions must not unduly upset this balance.

8. Overall, we believe that the TWF Directive has worked well since
1998 and will continue to be the most important instrument of European
Union (‘EU’) audiovisual policy going forward.  Evidence of the
development of the single market is the significant number of broadcasters
who are established in one Member State but broadcast to other countries
(eg several ITC licensees).  This cross-border trade would not be possible
without the Directive’s rules on jurisdiction, specifically the country of
origin principle (see below).  In addition, we note that there have been very
few complaints that the Directive is being circumvented.

9. Our response focuses on improving a good Directive rather than
replacing or overhauling an instrument that does not work.  In Section 3 we
set out our vision for the future shape of the Directive exploring the key
principles which should underpin it, its objectives, scope, flexibility and
interrelationship with other EU legislation.  The respective roles of national
regulatory authorities on the one hand and co- and self-regulation on the
other are also discussed.  In Section 4, we consider specific changes to the
measures employed by the Directive focusing on the key themes of – (1)
listed events, (2) quotas, (3) ads/sponsorship rules, (4) protection of minors
and public order, (5) application and (6) short news extracts.

ITC VISION



Page 5

10. The ITC’s vision for the TWF Directive is made up of the following
key elements:

(i) All regulatory action should be consistent with principles of
good regulation enshrined in the Directive.

(ii) The Directive’s objectives should be clearly spelled out and
set as objectives for national regulatory authorities.

(iii) The role of national regulatory authorities should be clearly
protected.  The remit of any national regulators group should
be limited to practical issues that can only be resolved in this
way.

(iv) It should be clarified that co-regulation is allowed by the
Directive but self-regulation is not – Member States must be
responsible for transposing and enforcing the Directive.

(v) Measures should be taken to ensure other legislative
instruments affecting audiovisual content remain consistent
with the TWF Directive.

(vi) The scope of the Directive should remain restricted to TV
broadcasting – it should not be extended to cover Internet.

(vii) To afford greater regulatory flexibility, detailed, prescriptive
regulation should be replaced by principles based regulation.

Regulatory Principles

11. In our view, all regulatory action should be consistent with the
principles of good regulation set down in the Communications Package3

and in the Commission’s Guidelines on EU audiovisual policy4.  According
to these principles, national regulators must be independent and
accountable and take regulatory measures that are the minimum necessary
(ie proportionate) to achieve a clearly defined policy goal (ie transparency),
guaranteeing legal certainty and technological neutrality (ie consistency)
and enforcing as locally as possible to the operators concerned.

12. The ITC believes that a revised Directive should explicitly cite these
principles in the same way that they have been included in the Framework
Directive for Electronic Communications Networks and Services.5
National regulatory authorities’ activities would then need to be consistent
with these principles.  In the UK, the Communications Bill provides that
Ofcom must have regard to the ‘principles under which regulatory
activities should be transparent, accountable, proportionate, consistent and

                                             
3 COM(1999) 539.
4 COM(1999) 657.
5 Art 8, 2002/21/EC.
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targeted only at cases in which action is needed’.6  In addition the
‘desirability of promoting and facilitating the development and use of
effective forms of self-regulation’7 is explicitly cited.

Policy Objectives

13. The ITC believes that it is important that the Directive’s objectives
are spelled out clearly in an Article.  At present, they are only referred to in
the Recitals.  Transparency and legal certainty would, in our opinion, be
enhanced if national regulatory authorities were required to pursue these
objectives in performing regulatory tasks.  In assessing any one of the
Directive’s measures as part of the current review, we also think it is
important to reflect on the objectives it is designed to achieve, in
accordance with the principles of good regulation outlined above.  We have
therefore adopted this approach when looking at specific revisions to the
Directive below.

14. The main objective of the Directive is to facilitate the free
movement of TV services and thereby foster a single European market in
TV broadcasting.8  It achieves this by providing for minimum
harmonisation of certain basic rules on TV broadcasting.  However, the
Treaty of Rome also provides for cultural aspects to be taken into account
in all actions under the Treaty (ie including the TWF Directive),
particularly in order to respect and promote the diversity of European
cultures.9  The TWF Directive itself also specifically refers to several
cultural objectives including:

• promoting European and independently produced TV
programmes (eg using quotas to encourage the distribution and
production of such programmes).

• protecting consumers (eg by ensuring editorial content is
identifiable and distinct from advertising and sponsorship).

• ensuring wide access by the public to TV coverage of events of
major importance for society (eg by ensuring free-to-air TV
channels have the opportunity to broadcast important events such
as the Olympic games, the football World Cup and the European
football championship).

• protecting minors (eg by restricting the broadcasting of obscene
pornography and violence).

                                             
6 Cl 3, Communications Bill, HL Bill 4.
7 Ibid.  Here the reference to ‘self-regulation’ is really a reference to co-regulation since

the Bill explicitly reserves backstop powers to the Government and Ofcom.
8 This internal market policy goal is also linked to the Human Rights Convention’s

provision for a fundamental right to freedom of expression.
9 Art 151(4), Treaty of Rome.
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• protecting public order (eg by prohibiting incitements to racial
hatred).

• protecting the integrity of TV programmes (eg by preventing the
unnatural insertion of advertisements in a programme).

• respecting and promoting the diversity of European cultures (eg
through the use of quotas for European works).

15. It is worth noting that Ofcom’s duties under the UK’s new
Communications Bill are consistent with the objectives of the TWF
Directive.  Specifically, when meeting EU obligations, Ofcom has a duty to
contribute to the development of the European internal market and to
promote the interests of all persons who are citizens of the EU.

National Regulatory Authorities

16. We believe that it would be helpful if the role of the national
regulatory authority was more clearly delineated and protected in the
Directive (see above).  Co-operation between regulators is central to the
Directive’s aim of fostering an internal market in TV broadcasting.
However, on the question of formalising this co-operation into a national
regulators group, it is important to recall that the regulation of content and
culture is, by its nature, the exclusive preserve of Member States.  Such
regulation is directly linked to the cultural, social and democratic identity
of each society.  For reasons of Member State subsidiarity, national identity
and the promotion of cultural diversity it is important to ensure that
attempts are not made to standardise cultural decisions in any counter
productive way.

17. A committee of national regulators would therefore be useful if its
activities were limited to dealing with practical issues arising from
application of the Directive that can only be resolved through such a forum.
Cross border issues – for instance, relating to jurisdiction over a particular
channel – might be a useful topic for a national regulators group.  The
exchange of information could also be facilitated by such a forum,
particularly on the experience of applying the TWF Directive ‘on the
ground’, technological developments and the practices of multinational
operators.  This was the most valuable aspect of the initial meeting of
national regulators, which was held in March.

18. We believe that the European Platform of Regulatory Authorities
(‘EPRA’) will continue to perform a useful function as a forum for a much
wider group of regulators including those from the Accession Countries,
Turkey, the Balkans and Israel.  Although there is considerable overlap
between the concerns of EPRA and of the EU’s regulators, there are some
EU specific issues which warrant more attention than they can be afforded
at EPRA meetings.
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Co- and Self-Regulation

19. Co-regulation10 is currently allowed by the Directive but true self-
regulation is not – in our opinion this should not change.  Member States
are responsible for ensuring that the Directive is transposed and enforced.
Member State Governments must therefore retain some backstop
enforcement powers – industry cannot be left with complete regulatory
responsibility.  This is co-regulation, not self-regulation.  It would be
useful if this were spelled out by the Commission since there seems to be a
lot of uncertainty surrounding the meaning and future role of co- and self-
regulation respectively.

20. The UK’s Communications Bill encourages Ofcom to broaden the
scope of self- and co-regulation where this would further the pursuit of
Ofcom’s objectives.  However, this would not relieve Ofcom of its
statutory duties.  Only co-regulation is really envisaged.  For instance, the
Advertising Association has, with Ofcom’s encouragement, convened a
group of broadcasters and advertisers to make proposals for Ofcom to
invest an industry body with the task of regulating advertising on radio and
TV content in the same way that the Advertising Standards Association
currently regulates press advertising.  The task force has now presented its
initial proposals to Ofcom.  Ofcom is likely to consult on this proposal with
a view to moving to a co-regulatory system at some stage in the future.

Media Literacy

21. Promoting media literacy is an important way of ensuring regulation
is flexible, proportionate and consumer focused.  For instance, improved
media literacy can help safeguard users of interactive advertising on TV by
educating them about when they are being sold to and what level of
protection applies in different environments (ie the broadcast versus on-
demand environments).  With the development of co-regulatory regimes
based on EU-level principles, the importance of media literacy will
increase.

22. In the UK under the Communications Bill, Ofcom has a duty to help
people develop a better understanding of different media, particularly the
Internet to ensure they can make more informed choices about what they
and their children see and hear.  Ofcom also has a duty to promote systems
regulating access to media content such as rating and filtering systems and
other technologies (eg PIN systems) used to control viewing.

23. A range of activities can be used to promote media literacy
including the provision of information about the nature of material people

                                             
10 In our opinion, coregulation is where a regulatory body established by industry, but acting
independently, carries out regulatory tasks, backed by the regulator’s/government’s statutory
powers.  Self regulation is where the industry body’s regulatory tasks are not backed by the
regulator/government.
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are accessing and about the types of tools which people use to manage
access to such material.  An example of the first approach is Mediasmart –
an EU wide media literacy programme sponsored by the advertising
industry and supported by broadcasters.

Other Legislation

24. Several European legal instruments and initiatives, other than TWF,
affect the audiovisual content sector – we believe it is important to ensure
that this matrix of legislation is consistent, transparent and proportional for
consumers and businesses. By ensuring that clear information on
applicable regulation is made available and that identical or similar
activities are not subject to fundamentally different regulatory regimes,
legal certainty will be fostered and economic distortions minimised.  There
are several implications of such a view:

(i) The evolution of related regulatory and policy initiatives
should therefore be coordinated between Commission DGs.
For instance, as noted by the Commission, the development
of the Unfair Commercial Practices Directive needs to be
factored into any consideration of the consumer protection
provisions in the current review.11

(ii) We also support the compilation of an ‘Audiovisual
Package’ which would propose amendments to the
Recommendation on the Protection of Minors and the
MEDIA II programme at the same time as any revisions to
TWF.  We understand that the Commission proposes to
extend the MEDIA II programme to 2006 – this would
obviously facilitate the development of such a Package.

(iii) Accordingly we believe it would also be sensible to refer to
all EU audiovisual content instruments in the TWF Directive
and possibly explain the way they relate to one another.  By
acting as a first port of call for businesses or consumers
seeking information about European audiovisual content
law, the Directive might serve the purpose of a ‘Framework
Directive’ on content regulation.

Scope

25. In our view the future scope of the Directive (ie the services to
which it applies) should be discussed – however, we do not believe the
Directive’s scope should be extended to any new media services (ie the
Internet).  In the current review, this issue has been raised by several

                                             
11 Any changes resulting from the current review of the Cable and Satellite Directive
(93/83/EEC) should also be taken into account.
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Member States, national regulators and businesses during Public Hearings
and at other forums.  It is argued that TV on the Internet should be subject
to the same legislative rules as TV distributed terrestrially or using cable or
satellite.  This, it is argued, would ensure technology neutrality and legal
certainty.  The scope of the Directive should therefore be extended.

26. In the UK under the Communications Bill, the Government has
decided to refrain from statutory regulation of the Internet and to roll back
regulation of video on demand (‘VOD’).  In fact, definitions in the Bill
were tightened to ensure that ‘Information Society’ (‘Info Soc’) services
(eg services normally provided for remuneration at a distance by electronic
means and at the individual request of a recipient of services)12 are not
inadvertently caught.  There are two main reasons for this position, both of
which are relevant when assessing whether to expand the TWF Directive’s
scope.

27. First, regulation of the Internet is already governed by an EU
instrument other than the TWF Directive.  The E-Commerce Directive13

currently limits Member States’ regulation of on-demand services (eg
VOD) – only rules directed at achieving certain specified public policy
goals can be extended to Info Soc services.14  Member States are prohibited
from restricting the provision of on-demand services from another Member
State (eg with Member State specific Internet regulation) except where this
is necessary and proportionate to achieving these public policy objectives.
The objectives specified by the E-Commerce Directive include the
protection of consumers and the prevention and investigation of criminal
offences including the protection of minors and incitements to hatred.

28. Second, the twin pillars of industry co-regulation and the exercise of
individual responsibility afford sufficient protection for citizens and
consumers on-line.  In particular:

(i) Ofcom is charged with the task of encouraging industry and
others to develop and refine the software, educational media
literacy programs and other products which can help
consumers to control more effectively what they and their
children see.  Most members of the public accept that the
Internet is not currently subject to statutory regulation.
Educated Internet users, taking on more individual
responsibility for their choices and using effective screening
technologies, can limit the risk they face and protect
themselves.

(ii) Industry administered Internet regulation is already working
well.  The Internet Watch Foundation, a service funded by
industry, works with Internet service providers (‘ISP’), fixed

                                             
12 98/34/EC.
13 2000/31/EC.
14 Art 3, ibid.
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and mobile telecommunications providers, the police and the
public to remove Internet material depicting child abuse, other
forms of obscenity and criminally racist material.

(iii) The Government has also retained backstop powers under the
Communications Bill to change the scope of statutory
regulation by redefining what is licensable.  People’s
expectations of protection can thereby be met as they change
over time.  For instance, in return for the exclusion of VOD
from licensing regulation under the Communications Bill the
Government sought and received assurances from VOD
operators that they would, as a minimum, regulate themselves
to prevent harm to children.  A VOD Code of Practice is in
the process of being drafted.  However, VOD could again be
regulated if the Government considered this necessary.
Similarly if cable used Internet protocols (‘IP’) to deliver TV
services and thereby avoid regulation (eg on cable), the
Government could still catch such services by expanding the
definition of licensable content.

Flexibility

29. We believe that the TWF Directive must also afford greater
regulatory flexibility in order to accommodate rapid developments in
economic, technological and regulatory conditions and to allow for
substantial differences between Member States’s development/cultures,
which will only widen with the accession of new Member States to the EU.
If rules are overly prescriptive, they risk becoming at best irrelevant and at
worst stifling innovation and economic progress.

30. To ensure flexibility, less reliance should be placed on prescriptive
regulation.  In our opinion, it would be preferable to make greater use of
key principles (eg the importance of co-regulation and media literacy)
since the application of principles can be adapted to the particular
circumstances of individual Member States.  We believe this should lead to
a slimming down of the Directive and a streamlining of its measures to
ensure it remains focused on its key objectives.

REVISIONS AND INTERPRETATION OF THE DIRECTIVE

31. This Section looks at issues related to application of the Directive’s
measures in the UK which in our opinion require some form of revision or
interpretation.  We specifically refer to problems which we have observed
interpreting and enforcing the Directive’s measures since its transposition
in 1998.  Where a problem is identified below, we indicate whether there is
a need for guidance from the Commission in the short term or whether a
revision to the Directive would be preferable.  The first sections refer to
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actual changes which are required.  The last section on an Interpretative
Communication covers areas where guidance is required in the short term.

Application (Arts 2, 2a, 3)

32. The country of origin principle (Art 2) is fundamental to the
Directive’s single market aspiration – we do not think it should be changed.
It lays down the criteria for determining the Member State with jurisdiction
(ie to avoid double jurisdiction) – the country in which a broadcaster is
established (ie headquarters, editorial decisions) has jurisdiction.  Without
this principle, trans-frontier broadcasting (eg MTV, Sky) would never have
arisen.

33. The country of origin principle ensures that broadcasters and
viewers have legal certainty about the regulation which applies to a
particular service – derogations (Art 2a) are only allowed in very limited
circumstances such as where the provisions on protection of minors and
prohibiting incitement to hatred are ‘manifestly, seriously and gravely’
breached.  A country of reception principle would be untenable – if a
broadcast signal can be received in more than one Member State, which
country’s regulatory regime would apply?

34. In our opinion, further derogations should not be added to the
country of origin principle.  It should be possible to resolve any cross
border issues by closer working between national regulatory authorities for
example within a national regulators group (as proposed above).  Where a
broadcaster is clearly ‘jurisdiction shopping’, there is a procedure in place
for an aggrieved Member State to complain to the Commission that the
Directive is being circumvented.  Such recourse is adequate in our view.

Listed Events (Art 3a)

35. The UK’s listed events regime has operated well with most events
shown on free to air (‘FTA’) channels.  The Directive’s listed events rules
allow Member States to introduce ‘antisiphoning’ rules which ensure that a
‘substantial proportion of the public’ are not deprived of the possibility of
seeing important events (eg Football World Cup) on free TV.  It also
provides for the Commission to assess the conformity of Member States’
rules with EU law.  Finally, it ensures that the listing country’s rules cannot
be circumvented by broadcasters acquiring rights and broadcasting from
another country – Member States are required to enforce each other’s listed
events measures.

36. Three key issues have been raised.

(i) There is some uncertainty regarding the application of one
Member State’s list by another Member State’s regulator (ie
the mutual recognition arrangement in Art 3a(3)) as evidenced
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by the TV Danmark case.15  Specifically, the objectives of the
provision need to be clarified – it must be more clearly
established that the measure’s objective of ensuring public
access takes precedence over any single market objective of
the provision.  In addition, guiding principles on what
represents a fair price would be helpful as approaches to
determining a fair price vary dramatically between Member
States’ lists.

(ii) Harmonising the percentage of the population a broadcaster
must reach to benefit from the listed events regime (ie
harmonising the meaning of a ‘substantial proportion’) would
mean setting it at a lower level than currently applies in the
UK.  For instance, free to air broadcasters reach a far smaller
proportion of the country in Germany (80 per cent) than do
comparable broadcasters in the UK (95 per cent).
Harmonising the definition of ‘substantial’ could potentially
harm UK viewers since fewer viewers would then be
guaranteed access to listed events.  In any event, the meaning
of ‘substantial’ is a matter for Member State subsidiarity.  It is
preferable if other Member States are bound by the definition
of the term by the listing Member State, rather then
harmonising the notion at a European level.

(iii) We do not think it is appropriate to apply listed events rules
retrospectively, that is, to contracts entered into before an
event is included on a list.  This would not be fair on the
broadcasters who made such deals and would simply make no
sense.  The UK’s listed events regime does not apply
retrospectively.

Short Extracts

37. The ITC does not believe that provision should be made in the TWF
Directive for news access to short extracts of events subject to exclusive
rights.  It is unclear from the Discussion Document what is envisaged by
the Commission – we assume it would be something similar to the
provision in the European Convention on Transfrontier Television.  This
requests parties to take legal measures, where necessary, ‘such as
introducing the right to short reporting on events of high interest for the
public to avoid the right of the public to information being undermined due
to the exercise by a broadcaster of exclusive rights’.  In other words, any
secondary broadcaster should be entitled to provide a short news report on
a major event either by using the host broadcaster’s signal or by obtaining
access to the site for its own cameras.

                                             
15 Regina v ITC 25 July 2001 UKHL 42
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38. In our opinion, such arrangements are best left to broadcasters and
news agencies to negotiate privately – a classic example of where self-
regulation can work well.  In the UK, a voluntary code governs
broadcasters’ (ie ITN, BBC, Sky) use of short extracts taken from each
other’s sports broadcasts for the purposes of news programmes.  This was
developed independently of government/ITC and has worked well.  The
benefits of the UK code are not available to those broadcasters and news
agencies who are not a party to it but such broadcasters still enjoy the
protection afforded by the UK’s Copyright Act. There have been no
complaints made about this arrangement and the UK has not felt it
necessary to introduce any legal measures to supplement it.

39. Our understanding is that there are very few situations where a news
access provision in the Directive would prove useful.  Importantly, UK
broadcasters have had no difficulties in the past accessing signals or venues
from exclusive rights holders in other countries.  Nor are we aware of any
complaints from foreign broadcasters or news agencies about UK
broadcasters.  A provision in the Directive concerning short extracts would
not therefore obviously benefit UK viewers or industry.

40. In addition, provision is already made for access to short news
extracts in EU level copyright legislation – if this regime is proving
inadequate, the relevant ‘fair dealing’ provisions in these instrument(s)
should be amended.  In our opinion, copyright instruments are a more
appropriate place for rules on access to short extracts.

Quotas (Art 4, 5)

41. The Directive’s ‘European works quota’ requires that Member
States ensure ‘where practicable’ that broadcasters transmit a majority of
‘European works’ (ie European TV programmes) excluding news, sports
events, games, advertising, teletext and teleshopping (Art 4).  The
‘independent works’ quota provides that at least 10 per cent of such
European transmissions must consist of works made by independent
producers, with an adequate proportion earmarked for recent works (ie
transmitted within 5 years of production) (Art 5).  These requirements are
to be ‘achieved progressively’.

42. We believe that these quotas serve a useful purpose in supporting
European and independent European programmes on cab/sat channels – we
would not want to see them changed.  Our public service broadcasters are
actually required to meet higher quotas.  The ITC’s recent review of the
UK programme supply sector recommended no major changes to the
independent production quota.16

                                             
16 UK Programme Supply Review: A Report by the Independent Television Commission to
the Secretary of State for Culture, Media and Sport, November 2002.  We did, however, suggest
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43. Our programme supply market review did, however, identify both
competition and public interest reasons for taking action in the independent
production sector and we would commend the approach the UK has taken
in the new Communications Bill as a model for other Member States facing
similar issues.  Significant differences in national circumstances mean that
it is more appropriate for measures to be taken at a Member State level
rather than a European level.  However, a matrix of measures is the most
effective approach and as part of this matrix, EU measures such as MEDIA
II can play an important part.

44. We also note the following key issues.

(i) A more harmonised definition of ‘European works’ does not
seem useful given that the existing definition already operates
well (ie works mainly made by European authors, workers,
producers and co-producers Art 6).  It would probably
introduce more difficulties than it would resolve.

(ii) The ‘where practicable’ and ‘over a period of time’ provisos
allow regulators and government flexibility in the
implementation of the quotas – this is necessary to avoid
unduly burdening channels with regulatory compliance costs
during the ‘start-up’ phase or when first broadcast in the EU,
while ensuring that all channels are ultimately required to
meet these quotas.  The tables below show progressive
compliance by UK cab/sat channels with the European and
independent quotas over time.

Table 1 – Percentage of European Works Achieved by Channels, 1997-2000

Channels 1997 1998 1999 2000

Fox Kids 15 16 27 38

Paramount Comedy
Channel

19 17 23 24

Turner Cartoon Network 20 24 28 36

Table 2 – Percentage of Independent Works Achieved by Channels, 1997-2000

Channels 1997 1998 1999 2000

Fox Kids 13 13 17 34

Paramount Comedy
Channel

8 6 17 19

                                                                                                                          
that Ofcom should have reserve powers to introduce a value-based quota should that prove
necessary.
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Turner Cartoon Network 20 24 28 32

Protection of Minors and Public Order (Arts 22, 22a)

45. The ITC regards the current provisions on the protection of minors
(Art 22) as appropriate.  They have been applied effectively in the UK for
several years through our Family Viewing Policy which assumes a
progression towards material more suitable for adults with 9pm (‘the
Watershed’) fixed as the time up to which nothing unsuitable for children
should be shown.  The ITC does not believe that co-regulation or
technological controls (eg rating and filtering systems) will, on their own,
provide sufficient protection at present – the Watershed will be necessary
for the foreseeable future.  In fact, a recent study by the ITC found that the
Watershed is still a highly valued mechanism in controlling children’s
television viewing.17  We do not consider that there are any grounds for
changing the provisions prohibiting broadcasts containing incitements to
hatred (Art 22a).  These provisions have worked well.  The provisions
relating to the proscription of services have also operated effectively in the
past – the UK has proscribed adult services 6 times before without any
problems.

Advertising and Sponsorship (Arts 1, 10-21)

46. General Standards/ Protection of Minors (Arts 12, 16) – The
Directive’s general standards (Art 12) for TV advertising and teleshopping
include a requirement for respect of human dignity, a ban on discrimination
on grounds of race, sex, nationality and a ban on incitements to behaviour
prejudicial to health or safety.  The Directive also affords specific
protection to minors, indicating criteria which ads/teleshopping must
respect to avoid causing children moral or physical harm.  These high level
principles are important and should be retained in their present form –
detailed implementation should be left to Member States.

47. Separation Principle (Art 10) – The requirement for advertisements
and teleshopping to be recognisable and kept separate from editorial
content is an important principle – viewers need to know when they are
being sold to and separation is the best way of achieving this.  The
requirement for separation by ‘optical and/or acoustic means’ seems to us
to be quite superfluous although this will frequently be the way that ads
and teleshoping are identified.  The requirements that ad/teleshopping spots
‘shall remain the exception’ and that ads/teleshopping not use ‘subliminal
techniques are redundant – they add nothing to the separation principle and
should be removed.
                                             
17 Striking a Balance; the Control of Children’s Media Consumption, ITC, BBC, BSC,
September 2002
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48. Insertion (Art 11) – The Directive sets out detailed rules about the
way in which ads and teleshopping spots should be inserted between and
during programmes.  For instance, the ‘20 minute’ rule requires that at least
20 minutes must elapse between ad breaks when ads are inserted in a
programme.  Another rule specifies that if a film’s scheduled duration is
more than 45 minutes, it can be ‘interrupted once for each period of 45
minutes’.  In our view, it is sufficient to include a general principle in the
Directive that breaks in a programme should not damage its integrity or
value – ie they should be inserted in natural breaks.  Detailed, prescriptive
rules on insertion are inappropriate and should be repealed.  Member States
need to be left the flexibility to achieve a compromise between
broadcasters economic needs and viewer expectations.  A general principle
adapted to national circumstances is therefore preferable.

49. Alcohol/Tobacco/Medicine (Arts 13,14, 15) – The Directive
provides that ads/teleshopping for tobacco and prescription medicines are
banned while strict criteria are specified for alcohol ads and teleshopping
(eg ads should not ‘create the impression that the consumption of alcohol
contributes to social or sexual success’).  We would not propose any
changes to these provisions.  However, we note that proposals for new
industry cross-cutting initiatives (eg tobacco advertising) in the coming
years should be taken into account in the current review.  The ITC supports
the principles underpinning the alcohol provision but we feel that concepts
such as ‘sexual and social success’ are increasingly unworkable – the
provision would be better focused on current problems such as under-age
drinking.

50. Duration (Art 18) – The Directive limits the duration of spot
advertising to 15 per cent of daily transmission time and to 20 per cent in
any one-hour period.  We do not believe the duration rules should be
changed since they strike an appropriate balance between broadcasters’ and
viewers’ interests.  They provide a useful minimum level of protection of
viewers’ interests across the EU.  However, we note the following points:

(i) It would be helpful if any minutage not used for programming
(ie left over ad minutage) were available to broadcasters to
use for other commercial activities such as teleshopping and
self promotion.  More discretion on the time allocated to
teleshopping windows would be particularly useful.

(ii) Co-regulation is not appropriate for duration rules – these
restrictions have a powerful impact on a broadcaster’s
economic success so there are strong incentives for
broadcasters to relax them.

51. Sponsorship (Art 17) – The Directive’s rules on sponsorship require
that sponsored programmes meet certain criteria – specifically, the content
of such programmes should not be influenced by the sponsor, the sponsor
must be clearly identified and the programmes must not encourage
purchases, in particular by making ‘special promotional references’.



Page 18

Tobacco companies are prohibited from sponsoring programmes and news
and current affairs may not be sponsored.  We are essentially happy with
the Article on sponsorship and in particular support retention of the
principle that sponsors should not affect the responsibility and editorial
independence of the broadcaster.  However, a more general form of
‘special promotional reference’ would be easier to apply to ensure that a
distinction is made between ads and sponsors credits – this would ensure
that credits are not simply used to extend spot ad minutage.

Interpretative Communication

52. There are five key areas where guidance from the Commission on
the correct interpretation of the Directive would help national regulators in
their application of the current rules: 1) all advertising channels, 2) split
screen, 3) interactive advertising, 4) virtual advertising and 5) co-
regulation.

53. All Advertising Channels – If the Commission believes that all
advertising channels (eg for the sale of real estate) are currently allowed as
Teleshopping under the Directive, we would appreciate guidance to this
effect in an interpretative Communication.  At present, we believe it is
strongly arguable that an all advertising channel devoted to the sale of
property does not make ‘direct offers to the public’ (as required by the
definition) since any proposals to sell property are not offers capable of
acceptance in law.  On this interpretation, all advertising channels
contravene the Directive’s duration rules and are therefore prohibited.

54. Specific rules on teleshopping are only needed in the rules on the
duration of advertising spots and windows on conventional channels.
Otherwise, we do not believe it is necessary to single out teleshopping
channels for separate treatment on the face of the Directive.  With the rapid
increases in transmission capacity brought about by digital technology
there is now scope for many varieties of all advertising channels.
Teleshopping is not the only type of all ad channel that should be allowed
under the Directive.

55. Split Screen – Split screen is an advertising technique which allows
the simultaneous presentation of editorial content and advertising on the
same screen divided into two or more parts.  We consider spatial separation
between content and ads/teleshopping to be sufficient and do not therefore
have any problems with the transmission of editorial text in a clearly
delineated part of the screen during a commercial break.  This accords with
Bird & Bird’s view in their 2002 study for the Commission that ‘spatial
separation is sufficient, and consequently separation in time is not
necessary’.  However, all split screen periods should count as advertising
minutage – ad minutage should not be calculated pro rata according to the
proportion of the screen occupied by the ad (ie 10 minutes of 50 per cent
split screen advertising counts as 10 minutes of ads, not 5 minutes).
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Specific detailed rules on split screen are not necessary at the EU level and
any guidance should be non-binding.

56. Interactive Advertising – Interactive ads enable a viewer to choose
to be exposed to an ad, for a time period of his choosing and to provide
information directly to the advertiser/broadcaster using a return path.  We
do not believe that interactive advertising should be subject to specific,
detailed regulation at the EU level since different countries have very
different levels of technological and economic development – there is no
‘one size fits all’ set of rules that would work for all Member States.  In an
interpretative Communication, only key principles should apply.  For
instance, such rules might include:  1) separation principle; and  2)
transparency about when a viewer is moving away from a regulated
environment into an on-demand world where the viewer must take more
responsibility.

57. Virtual Advertising – Virtual advertising is generally used in sports
broadcasts – it allows advertising messages or mentions of sponsorship to
be electronically inserted into the programme, frequently to replace
existing advertising at the ground.  Again, virtual advertising should not be
subject to detailed prescriptive rules at the EU-level.  Principles which
might be cited in an interpretative Communication could include: 1)
viewers must be alerted to the use of virtual ads; and 2) only signage at the
ground should be replaced by virtual ads.

58. Coregulation – As pointed out above, it would be useful if the
Commission could explain what it means by the terms co- and self-
regulation and clarify that only co-regulation – not self-regulation – is
permissible under the Directive.

Recommendations

59. The table below sets out for each article in the Directive, the ITC
recommendation.

Table 3: ITC Recommendations on the TWF Directive

Art Subject Recommend

1 Definitions Status quo

2 Country of origin principle Status quo

2a Derogations from country of origin Status quo

3 Subsidiarity Status quo

3a Listed events Status quo

4 European works quotas Status quo
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5 Independent production quotas Status quo

6 European works definition Status quo

7 Cinematographic windows Status quo

9 Local broadcasts Status quo

10(1) Separation principle Status quo

10(2) Isolated ads Repeal

10(3) Subliminal ads Repeal

10(4) Surreptitious ads Status quo

11(1) Insertion of ads in to natural breaks Status quo

11(2) Insertion between parts Status quo

11(3) Insertion into films Repeal

11(4) 20 min rule Repeal

11(5) Insertion in to programmes shorter than 30 mins Repeal

12 Basic principles of advertising Status quo

13 Tobacco ads Status quo

14 Medicine ads Status quo

15 Alcohol ads Status quo

16 Children’s ads Status quo

17 Sponsorship Status quo

18 Ad minutage rules Status quo

18a Teleshopping windows Repeal

19 Teleshopping channels Amend18

19a Self-promotion channels Amend

20 National broadcasts Status quo

22 Programmes harmful to minors Status quo

22a Programmes inciting hatred Status quo

                                             
18 Arts 19 and 19a should be consolidated into one Article and amended so that the

reference is to all advertising channels, broadly defined, rather than to teleshopping
specifically, or self promotion channels.
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22b Parental control of TV Status quo

23 Right of reply Status quo

23a -29 Contact committee, existing rights/obligations,
transposition, review, commencement

Status quo

Notes: Articles not included in the table were omitted because they have been deleted from the
Directive.


