
Draft national contribution to the review of the TWF Directive

1. Generally speaking, the Portuguese authorities consider the Television without
Frontiers Directive has had a beneficial effect since it came into force.

In particular, the Directive's main objective – promoting the freedom to provide
transfrontier television services within the Community – has been achieved, as evidenced
by the considerable increase in the number of channels available to European viewers
that has occurred over the past decade.

This expansion has also occurred without any significant increase in disputes, as is
shown by the small number of cases brought to court.

2. Nonetheless, the technological, economic and sociological context which shaped
Directive 89/552/EEC has changed so much that even the amendments introduced in
1997 via Directive 97/36/EC represented ad hoc adjustments within the original
framework rather than a complete overhaul.

Thus, it is now time to put a greater effort into adapting the Community's rules on
television broadcasting to the realities of the 21st century, while observing the basic
principles set out in the Treaty.

Although the specific themes that the Commission proposed for the public consultation
exercise – in particular, the hearings held in April and June of this year – are important
and useful, we must not overlook questions that arise at earlier stages in the process and
therefore affect various aspects of the legislation actually adopted. We should like to deal
with these questions first.

I. HORIZONTAL STANDARDS

1. Modern television technologies have meant that an important role is now played
by services such as interactive television, "enriched" television and services that
resemble (or are complementary to) television, not to mention the huge number of
information-society services, all of which could almost be classified as "audiovisual
communication".

This new situation is referred to in recitals 8 and 91 of Directive 97/36/EC, which call for:

a) compatibility between the relevant legislative framework and the objectives
pursued by the EU in the television field;

b) bringing about a situation in which the "services comparable to television
broadcasting" are subjected to the "fundamental principles which must govern

                                                
1 Translator’s note: I think this should read “recitals 7 and 8”.
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information", and which prevents the "emergence of wide disparities as regards
free movement and competition".

The adoption of Directive 2000/31/EC on electronic commerce, which attempted to
define those areas of television and audiovisual services provided at individual request
that are subject to regulation, has not eliminated all grey areas. The latter should be
reexamined when the TWF Directive is reviewed, because of the affinities they have with
the area covered by the Directive and the prominent role played by television operators in
providing those services.

2. Similarly, it has to be recognised that the term "television broadcasting"
(Article 1(a)), on which the whole structure of the Directive rests, has become quite
obsolete. This is not only because broadcasting – transmission by radio waves – is far
from being the only way of transmitting TV programmes but also because its non-
directional nature has ceased to be fundamental to the definition owing to the recent
emergence of interactive services.

It would therefore make sense to adapt the concept to the current situation by getting rid
of the word "broadcasting" and the requirement , in the second sentence, that the service
should not provide information "on individual demand". This would give us a definition
of "television" – and not of "television broadcasting" – which is more in line with
telecommunications law and the multiplication of non-terrestrial systems and which is
able to encompass the potential digitalisation of transmissions and their bi-directional
nature.

Moreover, this "added value" allows for a wide range of services provided by television
operators2, enabling them to provide, under their own editorial responsibility, items
additional to the typical programme schedules. It would not appear that the rules applied
to them should differ greatly from the basic rules governing television.

3. Another aspect of the definitions needs changing. As was mentioned during the
hearings in Brussels, the main player, the television "operator", is the body that "has
editorial responsibility for the composition of schedules of television programmes ... and
who transmits them or has them transmitted by third parties" (Article 1(c) of the TWF
Directive). Consequently, the main stress of Community legislation should be on the
organisation of programme services rather than on the transmission of programmes.

It would therefore make sense to change the order in which the definitions appear in the
Directive so that the first definition would be of "television operator"3.

4. The remark just made has important implications for determining the competent
State. On the one hand; the connection criteria specified in Article 2(4) relate to the
undertaking which transmits programme services and whose work is therefore mainly
technical.

If, on the other hand, we attach more importance to the role of the television operator in
the more “noble" sense recommended above (i.e. that of editorial responsibility), greater
                                                
2 Who should no longer be referred to as "broadcasters" for the reasons mentioned.

3 This term is obviously not appropriate for all those bodies that are responsible only for television
transmissions and have no responsibility for choosing content.
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weight will have to be given to the function of the establishment (in terms of economic
and market factors) when determining which country has jurisdiction.

It is also clear that the development of television programme distribution platforms, with
increased grouping of programmes (by means of multiplexing and other "packaging"
techniques), means that, in the near future, there will be a greater separation between
organisational and transmission activities as far as TV services are concerned.

5. Concerning another matter on which there seemed to be some consensus at the
hearings, the Portuguese authorities would be in favour of reducing the scope of the
Directive as regards programme services of non-European origin. It seems more
appropriate that the Member States should ensure that these channels, when under their
jurisdiction, meet only those parts of the Directive that protect important general
interests, in particular those aimed at protecting minors and other vulnerable groups,
without applying the other provisions, such as those in Chapter III, that were primarily
aimed at operators based in the Community.

6. In addition to the tasks assigned to it, the Contact Committee set up by the 1997
amending directive has given a great deal of help with interpretation as well as general
advice.

In view of the experience gained, it would make sense to strengthen its role and to
examine its composition with a view to making it more effective. If necessary or
appropriate, it might be helpful for the regulatory authorities to take part in the
Committee's work, which would be a more appropriate type of involvement than setting
up a parallel body.

II. SPECIFIC THEMES

a) Access to events of major importance to society

1. The provisions in Article 3a have not caused any major problems and therefore do
not require significant changes. Any specific problems of interpretation or application
(e.g. specifying the minimum number of viewers needed before the provisions apply) can
(and should) be resolved with the help of the Contact Committee, which will ensure that
problems are solved in a more flexible way, geared to each individual situation.

2. Even so, the Commission’s apparent willingness to ensure that its decisions on
whether the national lists of events of major importance comply with Community law are
issued and publicised at the right time is something to be encouraged. This would lead to
greater transparency and certainty, even in those cases where the decisions are
contestable.

As regards the possibility of drawing up a Community list of these events, caution is
called for, given the existence of national idiosyncrasies and differences, including
cultural ones, which make it difficult to standardise the choices made.

b) Promotion of cultural diversity and of competitiveness of the European
programme industry

1. The whole of Chapter III of the Directive is based on a number of compromises
reached with great difficulty in the years preceding the adoption of the Directive in 1989.
The discussions even covered, in one set of negotiations, the provisions in Articles 11



-4-

and 18, which both relate to sensitive questions. They also took place against the
background of the Council of Europe's Convention on Transfrontier Television, which
meant that the two texts did not diverge greatly from one another.

Any significant change to the decisions then made may undermine the coherence of the
Community rules and the very structure of all the political and legal arrangements. A
change would therefore not be welcome, even though this might disappoint the
(incompatible) expectations of those most directly involved in the process (television
operators and audiovisual producers).

2. However, since it would be in line with the spirit of the law and the aim of mutual
opening of national markets4, measures could be taken to encourage the broadcasting of
non-national[sic] European works, given that there appear to have been too few
exchanges between Member States since the Directive came into force.

Before this can be properly assessed, we eagerly await the report referred to in
Article 4(4) and the proposals which follow it.

At the same time, account must be taken of the specific situation of countries with a low
audiovisual production capacity or restricted language area5, especially as the political
agreement that paved the way for Articles 4 and 5 included the adoption of support
measures dealing with such cases.

3. The existing provisions concerning the chronology for broadcasting
cinematographic works have satisfied the interests of the various rights holders. The
Community provisions should therefore continue to be based on the principle of non-
compulsion.

c) Protection of general interests in television advertising, sponsorship,
teleshopping and self-promotion

1. This is one of the areas most affected by changes in markets, technologies and
individual behaviour, so it is also one where most adjustments need to be made.

The basic principles on which the EU's action was based – a high degree of protection for
consumers, maintaining the integrity of works, the clear identification of promotional
material and its separation from the remaining programmes – remain valid. However, this
is not the case with those provisions that, having been adopted for the linear television
model, are unable to cope with the viewer's increasing ability to select what he or she
sees, of which interactive television is a good example.

2. Accordingly, there can be no objection to the proposal to exempt all advertising
material (in the broad sense) that is selected by the viewer from the quantitative
restrictions in Article 18, although the operator must clearly indicate, in some appropriate
way, that the viewer is entering an interactive space.

                                                
4 As made clear in the first part of the 20th recital in Directive 89/552/EEC, which clearly suggests the

intention to promote the circulation of European works within Europe.

5 The special nature of these countries meant that they were expressly referred to at the end of the 20th
recital.
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Similar flexibility should be applied when enforcing the hourly limits provided for in
Article 18(2), in situations where programmes depart from the schedules for some
fortuitous reason or in cases of force majeure, such as when a live broadcast overruns.

This is not an argument against the basic requirement in the article but simply an
acknowledgement that deviating from the rule may sometimes be justified in situations
beyond the broadcaster's control.

3. At the same time, new advertising techniques – split-screen, virtual advertising –
need to be dealt with specifically since, although they are already common in certain
countries, they are not covered as such by existing legislation.

It is still too early to put forward concrete proposals on rules covering these areas.
However, since these activities do not always comply with the traditional rules
concerning separation between programming and advertising, any system that is
established must respect the basic values mentioned, i.e. protection of general interests
and the editorial freedom of television operators6.

Certain specific questions still need to be discussed, including the rules for calculating
how much advertising is shown on a split screen.

4. As regards sponsorship it would appear appropriate that the definition in
Article 1(e) could expressly refer to the sponsor's goods or services inasmuch as no
advertising message is broadcast. This would permit certain practices that are now quite
common, in line with developments relating to the Council of Europe's Convention on
Transfrontier Television, without encouraging the expansion of phenomena that are less
transparent (of which product placement is the outstanding example).

5. Some of the questions discussed above could perhaps be the subject of an
interpretative communication issued by the competent EU bodies. This would not,
however, prevent amendments being made to the Directive, if only to avoid diverging
interpretations that have to be clarified by the Court of Justice.

There should also be scope for greater use at both European and national level of self-
regulation and co-regulation, since the latter is certainly more effective, at least when
models are being defined.

d) Protection of minors and public order – the right to reply

1. There are no significant shortcomings in the Community rules governing this
area, since most of the cases that have occurred mainly involved questions of
interpretation arising within individual Member States.

Thus, the Portuguese authorities support any attempt to clarify the precise meaning of the
provisions in Article 22(1) and (2) so that a clear distinction can be made between
programmes that are to be banned and those whose broadcasting should be subject to
restrictions. In this connection, there should perhaps be further discussion about the
continuing inclusion in Article 22(1) of a reference to "pornography", since the progress
made in transmission and receiving technology, particularly since the introduction of
                                                
6 This is to emphasise that any introduction of advertising into the television signal must be authorised

by the operators, whatever the technique used.
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digital television, has made it easier for viewers – and especially those bringing up
children – to prevent protected groups from being exposed to potentially harmful
situations.

However, the broad wording of the provisions should be kept since it gives more leeway
for adapting the rules on sensitive content to the diverse national approaches – which
themselves constitute an argument against the adoption of standardised measures to deal
with differences based on the sense of identity and culture of each country.

2. Article 23, on the right to reply, has provided adequate safeguards for this right.
Its current wording is therefore satisfactory although the requirement that a person's
reputation and good name should be damaged may raise questions of some complexity.

Nonetheless, we feel that detailed aspects of this provision can be satisfactorily dealt with
by the Contact Committee.

3. All the matters dealt with in Chapter V are particularly suited to the increased use
of self-regulation and co-regulation. This should be encouraged and developed,
particularly as regards the identification7 of content, since it entails the essential
internalisation of the values that are to be protected without necessarily producing
undesirable forms of censorship.

e) Access to short extracts of events subject to exclusive rights

Portugal already has legal provisions governing the right to information in such cases
and, on the whole, the results have been very positive.

We do not consider that the inclusion in the TWF Directive of provisions similar to those
in Article 9 of the Council of Europe's Convention on Transfrontier Television would in
any way depart from the principles of Community law, especially as the EU is
increasingly recognising the fundamental importance of individual rights, freedoms and
safeguards8.

However, this particular question – whether the holding of exclusive rights for television
may deny the general public the opportunity to learn the essential facts about important
public events – should not be confused with the question of access to sources of
information. The latter is one common to all the mass media and primarily concerns
journalism, which is not covered by the review of the TWF Directive.

                                                
7 An approach that is preferable to the classification of content, which may lead to differences of

interpretation between Member States.

8 As shown in the respect for fundamental rights called for in Article 6 of the Treaty, and found
throughout the European Union's Charter of Fundamental Rights.


