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Comments on the DISCUSSION PAPER
REVIEW OF THE TELEVISION WITHOUT FRONTIERS DIRECTIVE
THEME 4: PROTECTION OF MINORS AND PUBLIC ORDER -
RIGHT OF REPLY

I. PROTECTION OF MINORS AND PUBLIC ORDER

1. Prohibition or limitation of broadcasts likely to harm minors

Has there been any problem in applying the national legislation in respect of
this
subject?
No, there was no public debate. It has been applied in Austria but the fact that some
material will not be shown on television is not really communicated to the audience..
A pay tv channel was advertising the fact that in Austria you could “see more” but that
was it.

Is the difference between programmes which might seriously impair the
development of minors (art. 22 par. 1) and programmes which are likely to
impair the
development of minors (art. 22 par. 2) clearly defined and applied?
There is a line somewhere but not explicit. The distinction between content not
appropriate for children and only for adults has been communicated right after
introduction. But according to reactions at parents’ evenings the difference is not
clear or better to say is misinterpreted: “x “ (= not for children) and  “O” (= for adults
only) is referred to as “x” being the more serious rating.

The aim of facilitating for parents the control over programmes that minors may
watch is not reached by this measure. The watershed at 22.00 h for programmes or
movies rated 16 years plus and the visual symbol after 10 pm (where children should
not watch any more) is an ineffective measure. Parents need guidance for choosing
for and with their children of various age levels during day and primetime.

The restriction of harmful areas to sex and violence is also not sufficient. Problem
areas like drug abuse, representation of the use of alcohol to solve problems,
gambling, discrimination etc. are gaining importance and should be reflected in the
list of criteria.

The television without frontiers directive should thus call for ratings or at least
indication of intended audience age group for all published content if interested to be
accessible to young audiences (without a rating there could be a restricted daytime
distribution)
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Should this distinction be reviewed, notably in the light of technical and
commercial
developments (in particular in connection with digital television)?
A general classification system would be the most appropriate way to deal with this
issue. Contents will find their way onto the screen (convergence) if of interest and if
harmful or not – but should be recognizable.

As criteria the most bothering elements would have to be taken into account in every
member state. According to cultural differences they may vary from one country to
the other but if based upon the shared concerns could function as a guideline also for
young people. But of course the criteria would need to be published widely. They
need to be accessible for the viewers on demand (e. g. via teletext or with digital
television more easily) and should cover every single content along the grid of criteria
chosen for review indicating the degree of potential problem areas and the suggested
age group that could cope with this.

Should coregulation or self-regulation be developed in this area?
The most workable and easily to be established way would be a (responsible) self-
regulation (resp. classification) based upon a clearly defined framework, decide upon
by the government.. This needs to be determined by the shared values ín the
respective society as given criteria – being the template for classifiers to set age
limits and for parents to choose for their child and with their child the degree to which
a content was tolerable.

The governments could be asked to set up an independent watchdog for developing
the criteria and keeping them up (eg by research) or monitoring the performance and
for sanctioning potential problemic behaviour.

2. Prohibition of broadcasts containing incitement to hatred
Article 22a of the Directive provides that Member States shall ensure that broadcasts
do

♦ not contain any incitement to hatred on grounds of race, sex, religion or
nationality.

♦ The Member States are responsible for defining this notion in accordance with
their national legislation and moral values.

♦ Digital technologies have complicated the procedure for checking broadcasting
content employed by statutory bodies given the increase in the number of
channels and as a consequence in the number of programming hours that cannot
reasonably be systematically controlled.

Has there been any problem in applying the national legislation in respect of
this
subject, in particular in the light of technical and commercial developments
(notably in connection with digital television)?

Not yet discussed in Austria

Should co-regulation or selfregulation be developed in that area?
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Self-regulation (resp. rating and classification) based upon a clearly defined
framework, which needs to be decided upon by the government should be ready
once it really starts. Digital transmission of analogue channels could allow for a trial
period. The performance needs to be based upon the shared values ín the respective
society as given criteria – being the template for classifiers to set age limits and for
parents to choose for their child and with their child the degree to which a content
was tolerable.

The establishment of a representative national body (asked for in the book on
convergence) should be stressed again. The governments need to set up an
independent watchdog for developing the criteria and keeping them up (eg by
research) or monitoring the performance and for sanctioning potential problemic
behaviour.

4. The recommendation on the protection of minors and human dignity

Do you consider that the Recommendation continues to
♦ constitute an appropriate instrument for the protection of minors and public

order, taking into account the commercial and technological developments?

The problem with this is, that the recommendations only refer to the “new media”
whereas traditional media like television and film are governed by the already existing
legislation on a national – sometimes regional – basis. The new TWF-directive could
try to ask for inclusion and harmonisation with regards to the convergence aspect –
for commercial and technological reasons.

Awareness building measures (campaigns) need to be developed for media literacy.
Educated audiences are most likely to be able to critically deal with  all the media in a
competent way. Only a learned person can use (because he knows about this) all the
media in a competent, critical, analytic, reflecting … way and he will be ready to use
the hotlines, guidelines, safety tips because he knows about the importance of it.

Vienna, July 15th, 2003
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II- RIGHT OF REPLY
The Directive Television without Frontiers includes under Article 23 the right of reply
to
any natural or legal person whose legitimate interests have been damaged by an
assertion
of incorrect facts in a television program. The Commission is not aware of any major
problem as regards right of reply with respect to services covered by Article 1a) of the
Directive.
In an on-line environment there is the particular problem of the practical accessibility
to
the right of reply. This is in principal covered by general national anti-defamation
legislation, which however, may be very difficult to apply in view of the particularities
of
the on-line environment; thus, the source may be more difficult to identify and the
content may disappear from the net within a short period.
The problem of effective access to the right-of-reply in an on-line environment has an
EU-wide if not global dimension, so that there may be need for specific rules creating
a
minimum of cooperation between the Member states; however, it may not be
necessary to
extend such rules on the right of reply to non-professional on-line media as their
influence on public opinion may be very limited. A remedy could be obliging such
professional on-line media to store a copy of their information made publicly available
in
order to permit the possibility of the introduction of a reply; also, an address where
such a
reply can be sent to should be clearly identified; furthermore, the reply should be
clearly
visible for a reasonable period of time on the same web-page.
Has any specific national legislation with respect to the practical enforcement
of the
right of reply in the on-line environment been adopted and are there already
some
results as regards their efficiency? Is there a value-added to develop an action
at
European level in that respect? If yes, what would be the appropriate
instrument
(directive, recommendation, co-regulation, etc…)?


