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Subject: Revision of the Television without Frontiers Directive

On behalf of the Federation of Scriptwriters in Europe (FSE), I would like to thank you for allowing us to express
our concerns regarding the revision of the Television without Frontiers Directive.

We met at the conference "The Future of European Cinema and the Audiovisual Sector after the European Union
Enlargement" in Thessaloniki (25th, 26th and 27th of May 2003), where I mentioned to you what the FSE
represents and what it does. The FSE brings together European scriptwriters’ guilds, and represents in total
approximately 8000 writers.  FSE is specifically concerned with the enhancement, development and protection of
European creations and authors’ rights and the overall developments in the audio-visual sector.  The Television
without Frontiers Directive, which was initially adopted in 1989 and later revised in 1997, regulates this sector.

The need for revision

The bulk of the Directive’s articles were drafted in 1989 when there were no more than 50 TV channels in the
European Union.  This has now increased to 1500.  This technological change has not finished and it is not sure
when it will finally end.  These changes are profoundly affecting how the industry is structured and (how it) provides
services to the public.  The European audio-visual sector is the most typical ‘cultural industry’.  It is a sector in
which creative workers and artists work in co-operation with non-artistic professions within a business environment.
The main issue confronting the audio-visual sector is how to ensure the sector’s competitiveness, dynamism and
technological development, while at the same time retaining its ethical, creative and innovative values within this
period of technological change.  Bearing this in mind, the FSE has identified specific problems confronting
television which can be summarised as follows:

a) It is vital that production of new European audio-visual works is encouraged (and that the means to boost
production).  Audio-visual works includes feature films and television documentaries and drama.

b) There is a desire on the part of European TV broadcasters to show cheap American imports rather than
European works.

c) The position of the artist as a rights’ holders is being under-mined because of their weak negotiating
position vis-à-vis the Television broadcasters.  The latter can use their economic and political power to
undermine the authors’ rights through unfair contractual agreements.  Artists need to receive a proper and
fair income and more credit for their work so that they feel encouraged to create more.

d) Though there may-be more TV channels and more opportunities to see films than ever before, the fact is
that the audio-visual sector is part of a much larger ‘Media’ industry in which power is being increasingly
concentrated.

e) A single European market still does not exist.  Europe is made up of diverse cultures which share a
commonality, but are essentially diverse.  This diversity contributes to cultural dynamism, creativity and
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identity.  A single market must somehow recognise this diversity in order to embrace its creative powers.
Because of the excessive media concentration, there is a danger that this diversity will be ignored, resulting
in poor quality television programmes.

f) There is concern within the world of art that the European Institutions are not taking sufficiently seriously
Article 151 of the Amsterdam Treaty, and that the principle of subsidiarity is being too strongly interpreted.
There is also concern that the European Institutions, especially the European Commission’s Directorate
General responsible for Competition are interpreting the rules governing state aid in too strict a manner.
As a result of all this, the culture sector finds itself constantly having to call for and justify adequate
regulation and state support.

In the light of the above, a cautious approach is necessary in the revision of this Directive.  The future directive
should:

a) examine dangers of media concentration;
b) encourage the production and distribution of European audiovisual works;
c) eliminate restrictive and unfair practices (for example a level playing field is needed so that artists can

negotiate contractual agreements with broadcasters, without being forced into “buy-out agreements” or
agreeing to unfair terms of employment);

d) up(-)hold the principle of state aid and public broadcasting;
e) consider the retention and possible expansion of quotas (e.g., limits on advertising, limits on the showing of

non European films);
f) examine the over-lap with other Directorate Generals dealing with industry (i.e., particular synergy is needed

with Directives like the Satellite Directive, and Directives that regulate telecommunications and authors’ rights);
g) consider digital TV; (i.e., when is analogue  turned off);
h) enforce stronger penalties for non-compliance.

Revision specifics

The FSE is quite happy to retain the bulk of the preamble of the Directive.  That is to say paragraphs (1) to (46) of
the 1997 revised Directive.  Nonetheless, the FSE would like to add certain points.

• Regarding paragraph (15), the FSE would like to see a reference to the safeguarding of “cultural diversity” as
mentioned in Article 151 of the Amsterdam Treaty.  This is important because of the dangers of the increasing
concentration of the sector is resulting in the homogenisation of television products and services.

• Regarding paragraph (27), the FSE feels that this paragraph needs to be strengthened.  It is not enough to call
on broadcasting organisations, programme makers, producers, authors and other experts to “…develop more
detailed concepts and strategies aimed at developing European audio-visual fiction films that are addressed to
an international audience”.  In the light of the technological developments and changes currently affecting the
sector.  Broadcasting organisations should be obliged to encourage the development of European films and
audio-visual works.  The propensity to show ‘repeats’ and ‘cheap imports’ must be resisted.

• Regarding article (44), the FSE is concerned that obligations on the Member States and the European
institutions to combat excessive concentration are not being taken seriously enough.  It is ironic that the
European Commission’s Directorate General for Competition has a very tough interpretation of state
intervention and aid, but has so far not reacted to the excessive concentration that is developing within the
audio-visual sector which is threatening cultural rights and diversity.  Strong and identifiable measures must be
taken to safeguard native languages and minority-spoken languages.  Non-compliance of the future TV without
Frontiers Directive by Member States and broadcasters should be severely penalised through fines and even
withdrawal of broadcasting licences.

FSE review comments

Regarding articles 1 to 3, the FSE wants these article retained.

Regarding article 4(1),where it says “Member States shall ensure where practicable and by appropriate means,
that broadcasters reserve for European works, within the meaning of Article 6, a majority proportion of their
transmission time, excluding the time appointed to news, sports events, games, advertising and teletext services
and teleshopping. This proportion, having regard to the broadcaster's informational, educational, cultural and
entertainment responsibilities to its viewing public, should be achieved progressively, on the basis of suitable
criteria.”

The FSE would like a new  wording :
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“Member States shall ensure by appropriate means, that broadcasters reserve for European works, within the
meaning of Article 6, 75 % (seventy five per cent) of their transmission time, excluding the time appointed to news,
magazines, sports events, games, advertising, teletext services, teleshopping, real TV and in a general way, any
programs  which express only a translation or a transcription of the reality, without it is modified in a significant or
substantial way by the original glance of one or several authors clearly identified."

The words " where practicable and" which, once, had a meaning has to be deleted in the new draft of the directive.
The words  “majority of the proportion of the transmission time ….” Must be - in order to be better defined - change
into  “75% of the transmission time”.  This is a justifiable means of increasing opportunities and boosting production
of European works rather than cheap imports.  75% is not an excessive figure, as 80% of peak viewing time in
most Member States show European productions.  Furthermore, by putting a quota, broadcasters will not only be
obliged to show European works, but a limit will be put on their power, which is currently over-concentrated.

Regarding articles 4(2)-(4), the FSE wants these sub-articles retained..

Regarding article 5 which states: “Member States shall ensure, where practicable and by appropriate means, that
broadcasters reserve at least 10 % of their transmission time, , excluding the time appointed to news, magazines,
sports events, games, advertising, teletext services, teleshopping, real TV and in a general way, any programs
which express only a translation or a transcription of the reality, without it is modified in a significant or substantial
way by the original glance of one or several authors clearly identified." or alternately, at the discretion of the
Member State, at least 10 % of their programming budget, for European works created by producers who are
independent of broadcasters. This proportion, having regard to broadcasters' informational, educational, cultural
and entertainment responsibilities to its viewing public, should be achieved progressively, on the basis of suitable
criteria; it must be achieved by earmarking an adequate proportion for recent works, that is to say works
transmitted within five years of their production.”

The FSE would like this slightly changed to favour independent producers.  Independent producers are in closer
contact with artists (scriptwriters, directors and musicians) and are therefore in a position to develop new TV
productions.  Another reason is that this is a way of combating the increasing concentration of the sector.  Making
sure that the broadcasters deal with European independent producers is one way in reducing the power of the
Media empires that dominate broadcasting.  Consequently, the FSE would like to see the 10% threshold raised to
15%.

Regarding Articles 6 and 7, the FSE would like these articles retained without changes.

The FSE would like to bring back the Article 8 of the original 1989 Television without Frontiers Directive which
states:  “Where they consider it necessary for purposes of language policy, the Member States, whilst observing
Community law, may as regards some or all programmes of television broadcasters under their jurisdiction, lay
down more detailed or stricter rules in particular on the basis of language criteria.”

This article should be brought back because it provides some safeguard for the production of television
programmes in less widely-spoken languages.  In the light of the coming enlargement of the European Union, and
in recognition of the many millions of Europeans who speak lesser spoken languages, it is important to safeguard
this aspect of our cultural/linguistic diversity and to defend our fundamental freedom to express ourselves in our
own languages.  The existence of this article will also encourage the production of television programmes in lesser
spoken languages in the artistic styles specific to these “minority” cultures, which could inspire innovation in the
“majority” cultures.

Regarding Article 9, FSE has no comment on this article.

Regarding Article 10, the FSE has no substantial comment on this article, though what is meant by “subliminal
techniques” in advertising and “surreptitious advertising” - is not clear.

Regarding Article 11 which states:

“1. Advertising and teleshopping spots shall be inserted between programmes. Provided the conditions set out in
paragraphs 2 to 5 are fulfilled, advertising and teleshopping spots may also be inserted during programmes in such
a way that the integrity and value of the programme, taking into account natural breaks in and the duration and
nature of the programme, and the rights of the rights holders are not prejudiced.
2. In programmes consisting of autonomous parts, or in sports programmes and similarly structured events and
performances containing intervals, advertising and teleshopping spots shall only be inserted between the parts or
in the intervals.
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3. The transmission of audio-visual works such as feature films and films made for television (excluding series,
serials, light entertainment programmes and documentaries), provided their scheduled duration is more than 45
minutes, may be interrupted once for each period of 45 minutes. A further interruption shall be allowed if their
scheduled duration is at least 20 minutes longer than two or more complete periods of 45 minutes.
4. Where programmes, other than those covered by paragraph 2, are interrupted by advertising or teleshopping
spots, a period of at least 20 minutes should elapse between each successive advertising break within the
programme.
5. Advertising and teleshopping shall not be inserted in any broadcast of a religious service. News and current
affairs programmes, documentaries, religious programmes and children's programmes, when their scheduled
duration is less than 30 minutes, shall not be interrupted by advertising or by teleshopping. If their scheduled
duration is 30 minutes or longer, the provisions of the previous paragraphs shall apply.`; ”

The FSE does not believe that advertising spots inserted during a television drama or film cannot but hinder the
integrity of the TV drama or film.  Therefore article 11 should not apply to films and dramatisation, but only to light
entertainment programmes, sport events, news, documentaries and other non-artistic programmes.

Consequently the FSE would like to see in the future Directive a paragraph calling for the creation of a
classification system for special cultural materials that are viewed as vital example of the European audio-visual
heritage, for example drama programmes and documentary films.  These would be protected from the insertion of
advertising spots.

This classification system would also protect films, documentary and fiction and drama programmes where such
protective rules already apply, but these rules would not apply to purely commercial films and commercial mass
market dramas.

It is important to understand that broadcasters pressurise producers and directors who put even more pressure on
scriptwriters to write films and dramatisations that can have advertising spots and teleshopping inserted in specific
intervals.  This is becoming a common practice in the USA.  Such practices are restrictive on artistic and cultural
expression and deny the work proper artistic merit – hence the need for some kind of classification system.

Specifically relating to 11.3 – documentaries must be excluded from this category.

Specifically relating to 11.4 – The Directive should increase this time to 45 minutes as stated in 11.3.

Specifically relating to 11.5 – the FSE would prefer to stick to one interval of 45 minutes which is consistent with
11.3.

The justification for further restriction  on advertising and on the insertion of advertising, is that once advertising is
there, with every further revision of the Directive modifications will be inserted that will permit without difficulty the
insertion of advertising almost anywhere and any time.  A principle is at stake  – European television is fortunate
not to have uncontrolled “advertisement breaks”.  This is a specificity of European Television and a sign of a certain
cultural strength and self-respect and respect to viewers and not to cut into audiovisual works (feature films, fiction
and drama and documentaries) whether they are of exceptional or mediocre value with advertising.

The remaining articles, 12 to 26, should all be retained.

Further FSE comments

The FSE would like to stress that the future Directive should encourage as much as possible the production of
European audiovisual works (feature films, fiction and drama and documentaries) and the showing of these
productions.  The future directive should create an(d) environment where artistic and commercial interests can
work together.  Currently commercial interests are too dominant.

In the current Directive (1997) there is very little reference to the safeguarding of public sector broadcasting and
state aid.  Nor is there any mention of the over-lap with other Directives which regulate satellite, radio, Internet
broadcasting and intellectual property rights (authors’ rights).  The future Directive, or a separate Directive which
operates in synergy, should be developed to safeguard the principle of publicly-owed and democratically-owned
and democratically accountable public sector broadcasting which is not subject to ‘media concentration’.

The current Television without Frontiers Directive lacks penalties.  Broadcasters in breach of the Directive should
be appropriately punished for non-compliance with the directive’s articles.  The European Union with the co-
operation of the Member States should draw up a list of penalties that can be applied to broadcasters who are in
breach of its articles.
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Finally, a date should be should be given for when digital television replaces analogue and analogue is turned off.
Such a date should be realistic.  Furthermore, before analogue is finally turned off, sufficient notice, and possibly
even procedures to delay this moment should be put in place.

Katerina Marinaki Pyrrhus Mercouris
(FSE President) (FSE Manager)


