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Re-examination of the "Television without frontiers" directive

Contribution from FERA for the European Commission's consultation
process

FERA (Fédération Européenne des Réalisateurs de l'Audiovisuel) represents 30
independent producers' associations in 27 countries. In addition to its representative
duties, FERA aims to defend the moral and material interests of its members, of
creativeness and cultural diversity. FERA members are particularly aware of economic,
technological and regulatory developments which affect the creative world.

For FERA producers, the "Television without frontiers" directive is the basis of European
audiovisual regulations. It has produced and consolidated public regulations and policies
relating to broadcasting within the European Union. Today, it is still at the heart of
European audiovisual policy-making.

From the producers' point of view, it is an essential instrument and is still relevant with
regard to economic relations in Europe in this sector. In fact, although as a whole,
European audiovisual policy and the measures taken by the Member States have
allowed for a strengthening of competitiveness within the European programme
industry, while encouraging European cultural diversity, the European market remains
dominated by the United States for the time being.

This situation is even more visible in the 10 countries that will join the European Union
on 1 May, 2004. Bearing in mind their vulnerable economies, the candidate countries
are not in a position to resist the massive influx of American films which account for 60%
to 85% of the market. Membership negotiations concerning candidate countries aiming
to adopt the "Community cultural knowledge base", a precondition of membership, cover
cultural and audiovisual policy (Chapter 20) solely with a view to adoption of the
"Television without frontiers" directive since it is the only piece of Community legislation
in existence in this sector. This gives an indication of the importance that this directive
now has as a common foundation stone for audiovisual policy for some 25 countries.

For all that, within the current Community framework, a number of instruments and
policies have a link with the audiovisual sector. These policies are mutually influenced
by and interact with each other. Some of these instruments have been adopted recently,
such as the directives on e-commerce and copyright and related rights in the information
society, or the guidelines on state aid to the cinema, and others are older and currently
under assessment or review, such as the European audiovisual industry support
programme, Media Plus, and the satellite and cable directive. In addition to a true
synergy, which should feature between the "Television without frontiers" directive and
the Media Plus programme and its successor after 2006, some cohesion amongst all
these instruments is desired, even if they sometimes stem from different approaches.

Finally, within the enlargement context, on 10 July the Convention on the Future of
Europe finalized a draft European Constitution the objective of which was, in particular,
to adapt the European institutions set up originally to deal with 6 Member States to
enlargement of the Union to 25 Member States. The work of the Convention, which
should be confirmed by the heads of state and government in the European countries at
the Intergovernmental Conference, was an opportunity to take stock of culture and
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cultural diversity as the major political stakes of the 21st century. This is how cultural
diversity has come to be inscribed as a Union objective and how European cultural and
audiovisual policy has been safeguarded. FERA hopes that it is now clear to everyone
that the imperative of cultural cohabitation, together with the social, cultural and political
heterogeneity of the European countries, is even stronger with twenty-five than it was
with fifteen.

The in-depth preparatory work before drawing up any future proposal concerning the
"Television without frontiers" directive, demanded by the Council in its conclusions of 19
December, 2002, must therefore be framed by this perspective of enlargement of the
Union, of coherence with other instruments and policies of the Union which have a link
with the audiovisual and a growing requirement for active promotion of cultural diversity.

The European Commission has launched, on the basis of a work programme attached
to the 4th application report of the "Television without frontiers" directive of 6 January,
2003, a public consultation process on re-examination of the directive by way of
hearings and written contributions. Within this framework, FERA has concentrated on
the important topic for producers, namely promotion of cultural diversity and
competitiveness in the European programmes industry. This is why it took part in the
public hearing on 23 June, 2003 on this subject, and why this written contribution also
basically deals with this matter1.

For FERA producers, broadcasting quotas for European works and measures relating to
the independent production of European works are the two indissociable pillars of the
directive "Television without frontiers". From FERA's point of view, these must be
confirmed and reinforced.  Moreover, the distribution of European works should be the
subject of new measures to stimulate a real exchange of European programmes.

These considerations express the general wishes of producers regarding development
of the directive. However, in the absence of a clear desire on the part of European
political decision-makers to strengthen the directive in the direction expressed by this
contribution, it could prove dangerous to launch a review which would risk ending up
with the opposite result.  FERA is therefore asking the European Commission to assess
the existing reports and to convince the more reticent, with the aid of a solid basis for
argument and figures showing the need for reinforcement of the directive, before
launching any review.

                                                
1 Brief comments on topic 3 "protection of general interests at stake in televised advertising, sponsorship,
tele-sales and self-promotion" will be given at the end of the contribution.
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Topic 2: the promotion of cultural diversity and competitiveness in the European
programmes industry

A. Broadcast of majority proportion of European works (Articles 4 and 6)

The obligation for majority broadcasting of European works introduced in 1989 in the
"Television without frontiers" directive was altogether appropriate in order to sustain
creativeness and the broadcast of European works.  One could say that it had a positive
effect on European production by stimulating a demand for programmes, in a more or
less intensive manner depending on the transposition resulting from same. In fact, since
the directive is limited to an obligation concerning behaviour, it leaves the Member
States with a large margin for manoeuvre, allowing them to be stricter in the definition of
the proportion of broadcasting or the opposite, although always in compliance with the
directive, but lax in supervising fulfilment of the obligation as defined.

According to the European Commission's reports on the application of the directive,
most Member States have introduced more rigorous legislation and almost all States
comply with majority broadcasting of European works. Nevertheless, we still note
numerous disparities from one Member State to another in the application of this
provision. This leads us to hope for greater coordination and to wish for a strengthening
of quotas.

a) Broadcast of a greater proportion of European works

First, FERA deplores the weakness of the monitoring system used by the European
Commission concerning application of the directive. Since the national reports submitted
by the Member States are incomplete and imprecise and the European Commission has
not developed an appropriate observation tool and does not call on existing observation
bodies, the European Commission's reports on implementation of the directive do not
give a clear and accurate view of the situation in each country.

Moreover, the absence of harmonization of the criteria used does not allow one to
compare, when they exist, the statistics of one Member State with another and to
understand the real effects of the directive. This lack of transparency is extremely
damaging.

However, if one looks at the available information, it appears that all Member States,
with the exception of Portugal, are fulfilling their obligation regarding majority
broadcasting of European works. In this context, and with regard to the French example
which provides for a broadcasting proportion of 60%, it seems quite possible and is
desirable for FERA producers to:

- remove the condition "each time that this can be implemented";
- increase the majority proportion of European works broadcast (to go up to 60%);
- introduce a broadcasting timetable criterion (hours of greatest listening or

significant listening) for a part of these works;
- introduce a quota of 10% for European works that are "non-national";
- launch provisions for positive incentives in favour of productions or co-

productions originating from countries with low audiovisual capacity and/or with
restricted linguistic base.
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Article 22 of the Preamble of the Directive (89/552/EEC) advocates that measures are
adopted "to encourage the activity and development of European audiovisual production
and development, particularly in countries with low production capacity or a restricted
linguistic base".

With enlargement, it could be considered that the countries indicated number nineteen
or twenty (depending on the status given to Poland) out of twenty-five within the
European Union. Taken together, their markets come fifth (after Germany, Great Britain,
France, Italy and Spain) and represent more than 20% of the entire EU market.

Taken separately, each of these markets is, in principle, insufficient to allow for the
development of cinematic and audiovisual production with international influence. Given
the narrowness of the market and other obvious problems, there are few options for
these countries outside of co-production.

However, it has been frequently noted that these countries give rise to quality
productions with a potentially large audience. But this cannot be achieved, in many
cases, without special instigation.

So we are proposing, in order to encourage broadcasters in the larger countries of the
Union to give more airtime to original productions from these "little countries", that these
productions should receive special treatment.

Thus, within the quota of 10% of non-national productions proposed by FERA, one
could, for example, agree a "percentage premium" for productions from countries "with
low production capacity or restricted linguistic base". They would rely on a points
supplement in relation to those calculated for majority films issued by "big countries".

This instigation would not have an immediate effect on the purchase price of the
productions in question but would allow the broadcasters to arrive more easily at their
non-national programming quota when they favour productions from the "little
countries".

b) Restriction for creative productions only

The definition of production seems to us to be too extensive in the directive to the extent
that programmes which do not relate to the standard concept of a production could be
included in programme quotas.  This provision shows slack thinking which qualifies as a
production any programme that is not "information, sports, games, advertising, teletext
services and telesales".  This provision is far from being satisfactory since it allows radio
broadcasters to include in their quotas mainstream programmes that are not
productions in the strictest sense.

Producers ask that European production broadcasting quotas only deal with creative
productions (cinema films, television films, serials, documentaries, animations) and
therefore exclude stage-set and variety transmissions.
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c) Definition of European works

The definition of a European production contained in Article 6 of the directive for the
purposes of application of measures to promote the broadcast and production of
European television programmes allows one to consider as European works not only
original productions from Member States but also original productions from third parties
under certain conditions, particularly from participation of producers and workers
residing in the EU and from the existence of co-production agreements.

This broad but set definition of the European nature of a production thereby allows one
to include in the European production broadcasting quotas original productions from
third-party countries which share the same notion of cultural diversity and shelters them
from full-frontal competition with American productions. This solidarity is extremely
important to exploit in an international context in which Europe is often accused of being
a fortress. This open approach to third-party countries is important and must therefore
be maintained.

Conversely, with regard to original productions from Member States, one could ask
questions about the feebleness of the required conditions. In fact, currently, each
country accords nationality to productions according to its own criteria, amongst which
financial criteria can sometimes take precedence, particularly through the interaction of
tax-incentive laws (tax shelters) intended to attract foreign productions. Owing to the
economic aims of these tax-incentive mechanisms, consideration of cultural aspects
takes second place in these cases.

In this context, any points system inspired by existing systems, such as those of the
Media and Eurimages programme2 would contribute some kind of legal safety net and
above all visibility to the European production, the platform of European culture.

However, a more precise definition of the European production would only be of interest
if it could strengthen the provisions of the directive concerning promotion of European
works. If the re-examination of the directive was the opportunity to finalize a new policy
in favour of distribution of European works, particularly by way of a specific quota for
non-national European works, then legal clarification of the European works covered by
this support would be essential.

B. European works from independent producers (Article 5)

Following on from the merging of interests operating continuously between broadcasters
and European and worldwide communications groups today is the vertical integration of
broadcaster and producer activities.  Faced with this two-pronged attack, audiovisual
producers find themselves dealing with a reduced number of contacts and a confusion
of genres between producer and broadcaster.

In this context, producers of audiovisual productions are extremely keen to preserve a
sector of independent production.  From the producers' point of view, the disappearance
of the independent production would have the effect not only of threatening diversity and

                                                
2 The Cinema directive proposal submitted by FERA at the Strasbourg European Cinema Forum in
November 2000 offers a definition of European cinematographic work of this type in its first article.
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creativity in audiovisual production, but also of bringing about wider use of those
practices that have emerged from certain groups/broadcasters.

In fact, the dependence of a producer on a broadcaster has serious consequences for
the work of producers.  From the writing stage onwards, a dependent producer is not in
a position to play his interface role: the producer(s) is directly embroiled with the
broadcaster, subject to his demands for writing and re-writing. The broadcaster can
impose subject-matter, treatment and casting on producers. In a situation of
dependency, a producer is no longer a discoverer of talent nor an initiator of projects.

In the context of integration of media and content, only an independent production can
guarantee the producers' creative freedom and their working conditions, as well as
access by the public to a vast choice of programmes made up of a range of topics,
formats and points of view.

So, the need to encourage the emergence of audiovisual creativeness not only
encompasses a strengthening of the production obligation, but also its assignment to
truly independent production. We hope from this that the definition of Article 5 will clearly
separate the independent producer from any broadcaster.

a) Definition of independent production

In the directive's current state, Article 5 orders Member States to ensure that their radio-
broadcasters reserve at least 10% of their airtime or their programming budget "to
European works from independent producers from televisual radio-broadcasting
bodies".

In addition, preamble 31 of the directive revised in 1997 states that when they define the
concept of "independent producer", Member States should duly take into consideration
criteria such as the ownership of the production company, the quantity of programmes
supplied to the same televisual radio-broadcasting body and the holding of secondary
rights".

In the extension of the objectives set out in the texts of 1989 and 1997, it seems to us
necessary to define independent producer more explicitly, along the lines of the
following:
- An independent production company is an undertaking the capital of which is not held

by a broadcaster or an undertaking or group controlling one or several broadcasters
established in one or several Member States;

Moreover, this definition should be accompanied by measures in favour of independent
production which protect the independent producer from dispossession of the production
that he will have produced and allows him to hold secondary rights.  In fact, it is noted
that radio-broadcasters generally buy the rights for their own programme requirements
and are not interested in distribution of the works.  This is why it is worth considering a
limitation with regard to the holding of rights by broadcasters, along the lines of the
following:

- The proportion and the duration of rights acquired by the broadcaster
(broadcasting rights, share in co-production and secondary rights) must not
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weaken the scope of the assignment of the independent producer, who remains
the initiator and promoter of the work.

b) Reinforcement of the independent production obligation

The independent production obligation of radio-broadcasters as defined in Article 5
suffers from some weaknesses identical to those of the European production
broadcasting obligation which should be corrected:

- Removal of the condition "each time that this can be implemented"
- Restriction of the quotas to purely creative productions (exclusion of stage-set

transmissions)

In addition, at the time of several public hearings3, British producers promoted existing
measures in the United Kingdom such that a clear increase in the proportion of
independent productions could acquire general agreement. In this context, FERA
supports the increase in the investment quota of radio-broadcasters in independent
productions up to 25% of airtime.

C. Chronological order of media (Article 7)

Chronological order of media was discussed at some length as part of the 1997 review
of the "Televisions without frontiers" directive and is the subject of a new Article 7 which
looks again at negotiation of time limits with those holding rights, which radio-
broadcasters must comply with. This system seems satisfactory to us since, excluding
any legislative constraint, it allows one to be flexible within each territory concerning the
various opportunities for exploitation with a view to optimization of revenue, when this
proves necessary.

D. Proposals for new provisions for the "Television without frontiers" directive

Today there are two serious gaps in the European audiovisual regulatory framework in
relation to two extremely important political objectives: the role of European television
with regard to European cinema and the distribution of non-national European works.

A study concerning the financial and economic flow from cinema in Europe implemented
by IMCA on behalf of the DG Education and Culture of the European Commission, and
issued this year, proposes two important legislative measures to remedy the current
situation, which FERA totally supports.

a) Obligation of investment in European cinematographic production

The study notes that television currently revolves around reality tv, sport and national
fictional serial programmes which, little by little, are pushing European cinema out of
good broadcasting channels.  Thus, cinema is increasingly less an appealing product for
the general television company, except for the huge national or American productions.
By now, cinema is very dependent on television, which represents an important source
of revenue from the commercial exploitation of films.

                                                
3 Seminar organized by the Doutrelepont office on 29 May, 2001 as part of the preparation of its study on
implementation of the directive and public hearing organized by the EC on 23 June, 2003.
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This is why FERA has already asked, in 2000 in its proposal for the Cinema directive, for
an obligation for radio-broadcasters in terms of investment in cinematographic
production and in the acquisition of rights to broadcast non-national European
cinematographic productions.

Today, therefore, it supports the introduction in the directive of an obligation to invest in
European cinematographic production and the purchase of rights to broadcast
European films, as a percentage of turnover for the previous year.

b) Promotion of distribution of non-national European works

The question of distribution of European works over television channels was at the heart
of the hearing organized by the European Commission on 23 June, 2003. The
participants agreed on the fact that the directive's current measures for promotion of
European works have until now basically benefited national productions. It is in fact
noted that radio-broadcasters are often content to fill quotas with national programmes.
Article 4 therefore had the main effect of stimulating national production and it is only if
the national market is too narrow (particularly in small countries such as Belgium) that
radio-broadcasters buy foreign programmes.

Now, this impact, being limited to national productions, is inadequate. At the time of the
enlargement of Europe to 25 countries, meaningful distribution of European works
requires more voluntary measures for this to take place.

In order to respond in real terms to the demand for non-national European programmes,
in 2001 FERA proposed the introduction of a specific quota for non-national European
works within the European production quota (10% within the 60% proposed).
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Topic 3: protection of the general interests in question in televised
advertising, sponsorship, tele-sales and self-promotion

Article 11 of the directive first sets out the principle of insertion of advertising between
transmissions, then authorizes dispensations for insertions during transmissions. without
there being an attack on the integrity or value of the transmissions, or damage to the
rights of those holding rights.

Some consider that these dispensations are in conflict with the producers' copyright
which allows any producer under the 1979 Bern Convention to oppose any deformation,
mutilation or other modification of the work or any other damaging attack on his honour
or reputation.

Until recently, some national laws banned advertising cuts to broadcast films. This was
the case in Sweden until April 2002, the date on which the law was amended. Swedish
producers have reacted strongly against this measure and are engaged in a legal battle
with the television companies of that country.

By way of solidarity, in this contribution FERA wishes to recall the need to comply with
copyright and the integrity of productions at the time of their broadcast and the strictest
interpretation of the current dispensations concerning the principle of insertion of
advertising between transmissions.


