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The Review of the Television Without Frontiers Directive 2003

Film- og TV-arbejderforeningen (FAF) is the national trade union for film- and televi-
sion workers in the independent production industry in Denmark. In connection with the
internal consultation process FAF would like to take this opportunity to put forward
FAF’s position on the review.

FAF supports without reservation the position paper drawn up by EURO-MEI (en-
closed) and would like to emphasize that the points made are of great importance to the
whole industry.

In addition to the points made by EURO-MEI, FAF would like to comment on the re-
quirements in article 5 of the present directive.

In our opinion the proportion of transmission time or budget produced by independent
producers should be increased from 10% to 25%.

Such an increase will help sustain European production in at least smaller countries,
even if this might not be true everywhere. In especially the smaller countries the inde-
pendent industry risks to be too fragile to exist at all, if it does not get a sufficient share
of the production for the larger broadcaster with own facilities.

By securing a healthy industry by a quota of 25% of transmission time and budget, it is
our opinion that the percentage of national and European work will increase. Smaller –
often commercial broadcaster – with no production facilities of their own will not be
able to produce and broadcast national television and thus not contribute to a high level
of European production unless an independent production industry can survive.
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DK-1050 Copenhagen K

Denmark
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Brussels, 4 July 2003

Position Paper on

The Review of the Television Without Frontiers Directive 2003

Introduction

Technological change, convergence and the restructuring of the market triggered the
emergence of new services in the audiovisual sector. Old and new services are received via
new modes of transmission. Consequently, the question needs to be addressed whether the
scope of the Television Without Frontiers Directive (TWFD) should be adapted to this new
environment.

1. EURO-MEI believes that the appearance of new transmission modes, new services and
new advertising techniques makes the review of the scope of the TWFD necessary in
order to ensure the protection of general interests objectives in the future and to adapt
regulation to the new digital environment. However, it is our opinion that regulation
regarding television services should be clearly distinguished from other audiovisual
services. Television is and will remain the primary source of information and
entertainment.

2. New forms of transmission should not be confused with new services and should not be
used as an argument to loosen current regulation with respect to television. In order to
avoid confusion we advocate aiming for an audiovisual package, which would separate a
set of directives with a TWFD limited to regulation of television services (old and new)
and a set of directives addressing new audiovisual services.

3. The TWFD should be strengthened in a number of points in order to achieve more
comprehensive regulation and to develop better tools, which will foster production and
distribution of European works (e.g. a clear definition of European works and
independent producer, measures aiming at the promotion of production and circulation of
European works).

4. A revised TWFD needs to address several important issues, which are left out in the
framework of the current Directive.

a. Media Concentration: It is our opinion that the Commission should regard monitoring of
media concentration as one of the key priorities of European audiovisual policy. The question of
media concentration should be dealt with in the framework of the TWFD (please see “5. Media
Concentration”).
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b. Rights: In the past hearings on the review of the TWFD organised by the Commission, producers’
representatives raised the issue of retention of rights related to the exploitation of audiovisual
works. We would like to stress that this issue cannot be limited to the relationship between
broadcasters and producers. The relationships between creators and broadcasters as well as
creators and producers need to be considered. Creators are often forced to sign buy-out
contracts. These contracts have a negative impact on their remuneration from the exploitation of
their works. Any measures within the framework of the TWFD on rights should aim for a better
protection of creators’ rights.

c. Employment: The Commission underlined in its Communication on Principles and
Guidelines for the Community’s Policy in the Digital Age the importance of creation of jobs in the
audiovisual sector. The TWFD should take into account the employment dimension of the
sector (please see “6. Employment”).

5. Regarding the density of regulation, it needs to be stressed that, in general, self-
regulation would lead to a minimum protection of general interest objectives and sanction
the primacy of commercial over cultural aims. We would like to emphasise that the
criteria of user control, to justify a lower level of regulation (e.g. regarding advertising), is
dangerous. It is our opinion that new services and transmission modes do not
automatically trigger more user control as some players argue.

Regulations on advertising and the impact of advertisement on the quality of programming

The proliferation, thanks to digital technology, of television channels as well as the emergence
of new forms of advertising such as virtual advertising (e.g. banners), split-screen advertising
and interactive advertising (e.g. in EPGs), give rise to a number of questions regarding the
advertising and sponsorship system currently set out in the TWFD.

1. There is a need to respond to the development of new advertising techniques in establishing
an appropriate regulatory framework. We would like to stress that the key objective of regulatory
measures should be to balance between commercial interests and general interests objectives.
Further, we would like to underline the need to evaluate the impact of any future regulation or
de-regulation with respect to advertising on the quality of programming. In general we advocate
avoiding excessive deregulation in this field, since it could trigger a reduction of transmission
time for original production. It is important to ensure that there is a consistent regulatory
framework for advertising, which is valid for all audiovisual services offered by different means
of transmission.

2. Some new advertising techniques such as “split screen” violate a number of the following
basic principles of the directive:

- Precise identification of advertising and sponsorship and their separation from the editorial
content
- Ban on surreptitious advertising and sponsorship and on the use of subliminal techniques
- Avoiding influence by advertisers and sponsors over the content and scheduling of
programmes

3. Article 11 of the directive states that “under certain conditions advertisement interruptions are
permitted during programmes in such a way that the integrity and the value of the programme
and the rights of right holders are not prejudiced. We would like to stress that advertising during
the broadcasting of a film or a television drama does prejudice the integrity of these works.
However, as a consequence of the current directive, national laws have been changed to allow
broadcasters to insert advertisement during TV drama and films. Broadcasters often claim that
filmmakers have agreed to allow commercial breaks when their films are broadcast. It goes
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without saying that the broadcasters great economic power puts them into a position where they can
force filmmakers to make such concessions. In our opinion this situation conflicts with the moral
rights granted to authors in the Berne Convention, which assures that the author shall have the
right to object to any distortion, mutilation or other modification in relation to the work. Thus, the
moral rights of authors must be better protected in the directive. This should be reflected in a
rewording in article 11 of the current directive, which should not apply to TV dramas or films.

The promotion of production and circulation of European works and cultural diversity

Regarding the promotion of production and circulation of European works the following
questions have been raised during the past hearing in the framework of the review of the
TWFD:

1. Should there be a reinforcement of the quota system (e.g. an increase in the percentage
reserved for European works)?

2. Should there be a more detailed definition of "European works"?

3. Should a precise definition "where practicable and by appropriate means" be introduced or
should this notion simply be deleted?

4. Should an investment quota be introduced (versus or complementary to the time quota)?

5. Should there be a more detailed definition of "independent producer"?

1. The quota for European works (Article 4) should be strengthened at EU level in order to
promote production and circulation of European works. We advocate setting a minimum quota
of 60% (proportion of transmission time as defined in Article 4) for European works of which 40
% should be reserved for national productions.

2. There is a need for a better definition of European works in the TWFD in order to ensure a
coherent approach in promoting production and circulation of European works (Article 6). This
definition has to take into account the mode of production and all elements, which contribute to
the creation of a work. There are several existing models for such a definition. However, almost
all definitions are not precise enough and to some extent imbalanced between the different
groups contributing to the production. In our view the best existing definition is the one of the
European Convention on Cinematographic Co-production.

However, EURO-MEI advocates the following definition, which balances even more between all
groups involved in the creation and is less loose than the European Convention’s definition
regarding the implementation of the definition:

“A cinematographic or other audiovisual work is a European work if:

• The original version of the film or programme is recorded in the language or the
languages of a Member State of the Union, except for any parts of the dialogue which the
screenplay requires to be in another language;

• European elements achieve at least 16 points out of a total of 20 in the following
schedule, a majority proportion being achieved in each group:
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Creative group
Direction 3 points
Screenplay 3 points
Composer                                                                  1 point

7 points
Performing group
First role 3 points
Second role 2 points
Third role                                                                    1 point

6 points
Technical craft group
Production Designer 1 point
Director of Photography 1 point
Editor 1 point
Sound recorder 1 point
Studio or shooting location: 2 points
Postproduction location                                             1 point

3. We are in favour to delete "where practicable and by appropriate means" in the wording of
Article 4 in order to strengthen the implementation of the objectives underlying Article 4 and to
restrict the possibilities to water down these objectives at national level. This would also favour
a more coherent European approach. We would like to stress that the notion “where practicable
and by appropriate means” does not help to reflect the cultural diversity as argued by some
players in the audiovisual sector. This notion’s only function is to create a de facto opting out
clause.

4. We call on the European Commission to study the possibility to introduce an investment
quota, which would be complementary to the quota on transmission time.

5. We call on the Commission to elaborate in consultation with Member States, social partners
and other interested parties a clear definition of independent producer in order to ensure a
coherent approach in promoting production and circulation of European works (Articles 5 and
6). In our view an independent producer should not have significant ownership links with any
domestic broadcaster.

Employment

The Commission underlined in its Communication on Principles and Guidelines for the
Community’s Policy in the Digital Age the importance of creation of jobs in the audiovisual
sector and formulated the objective to improve competitiveness of the sector. However, a clear
EU industrial policy in the field of audiovisual is absent.

1. The Commission underlined in its Communication on Principles and Guidelines for the
Community’s Policy in the Digital Age the importance of creation of jobs in the audiovisual
sector. The Committee on Culture, Youth, Education, the Media and Sport of the European
Parliament underlines the fundamental importance of the audiovisual sector for the creation of
jobs. These statements should be reflected in concrete measures of the European audiovisual
policy and thus in the framework of the TWFD, the cornerstone of this policy field.

2. We advocate that a commitment to the creation of jobs in the audiovisual sector should be
added to the main principles, which underlie the TWFD.
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3. In our opinion a wide range of measures could be applied in order to promote employment in the
audiovisual sector. A first step could be to introduce a EU definition of European works, which is
based on the different groups of artists and other professionals who contribute to the creation of
an audiovisual work. We have proposed under chapter 3 of this position paper a definition of
European works, which reflects this approach. Other measures should include an obligation for
employers (broadcasters and producers) to provide training programmes to media and
entertainment workers. Across Europe there is a lack of training possibilities for media and
entertainment workers, in particular with respect to digitalisation. There is a need to encourage
employers to contribute to existing training programmes and to invest into new forms of training
in order to promote the competitiveness of the European audiovisual sector. Finally, we believe
that measure should be elaborated within the framework of the TWFD, which would encourage
broadcasting organisations to develop films and audiovisual works.

4. We call on the Commission to review the employment situation in the European audiovisual
sector on a yearly basis (e.g. trough a yearly report of the European Audiovisual Observatory).
We are in favour that such a report should be an element of the TWFD.

5. It is important to underline that public funding of broadcasting and film production plays and
will play a key role for employment in the sector. This should be reflected in the directive. Thus,
we advocate that a commitment to the funding of public broadcasting as well as a commitment
to public funding of film and TV production should be added to the main principles, which
underlie the TWFD.

Media Concentration

Although the TWFD stipulates that “ is essential for the Member States to ensure the prevention
of any acts … which may promote the creation of dominant positions which would lead to
restrictions on pluralism …” the issue of media concentration is not addressed in an appropriate
way in the framework of this directive.

1. The increase of TV channels in the European Union did not result in an equivalent increase
in diversity in programming and production. Digital television will probably lead to even more
channels and more services, but it is not granted that this will be matched by a corresponding
rise in the pluralism of content. At the same time the horizontal and vertical concentration of
media ownership is increasing in the EU member states. This development is threatening media
diversity, freedom of expression and free access to information. It is our opinion that the
Commission should regard monitoring of commercial media concentration as one of the key
priorities of European audiovisual policy.

2. We believe that media ownership should be dealt with in the framework of the TWFD. We
advocate a limitation of ownership of TV channels and of cross-media ownership. The current
EU policy to regulate media ownership by simply applying EU competition law on a case by
case basis, is not sufficient and cannot guarantee media diversity, freedom of expression and
the right to free access to information.

3. We fully support the demand of the Committee on Culture, Youth, Education, the Media and
Sport of the European Parliament to monitor levels of media concentration in Europe and its call
upon the European Commission to draw up an updated Green paper on this issue by beginning
of 2004 as a first step towards a EU policy on media concentration.

We believe that a commitment to protect media diversity, freedom of expression and the right to
free access to information must be added to the fundamental principles, which underlie the
TWFD.


