
 

  

SUBMISSION TO THE CONSULTATION ON THE REVIEW OF THE  
“TELEVISION WITHOUT FRONTIERS” DIRECTIVE  

 
“Promotion of cultural diversity and of competitiveness of the European programme industry” 

 
Endemol 
 
Endemol is a prominent international content developer, producer and distributor for television and on-line 
platforms. The company, headquartered in the Netherlands, has subsidiaries and joint ventures in 22 countries, 
including all major European and Latin American markets, the United States, South Africa and Australia.  
Since summer 2000, Endemol has been part of the Telefónica Group.  
 
Rapid technological developments have made the convergence among TV, telephone and computers a reality. 
This fundamentally changes the media landscape. The combination of Interactive with TV makes Endemol one 
of the few global players who can deliver a truly multimedia offering, which encompasses audio and video on 
both traditional and new interactive platforms.   
 
Our objective 
 
Endemol welcomes the opportunity to contribute to the Commission’s consultation on the review of the 
TVWF-Directive, which Endemol considers to be the cornerstone of EU audiovisual policy.  
 
Endemol would like to concentrate on Article 5 and the needs of the independent production sector. It is 
Endemol’s objective to help create a competitive and dynamic European programme industry, which 
encourages and supports the creation and production of European content. Endemol encourages the promotion 
of cultural diversity and aims to develop a healthy and competitive European programme industry. We 
therefore consider the following points as relevant and call on the Commission to take these into consideration: 
 
1. Ensuring a healthy and competitive European independent production sector 
 
Endemol believes that a strong independent production sector plays a significant role in Europe. It ensures the 
independent development and production of a wide range of creative and innovative programming and thus 
contributes to the development of European cultural diversity. This greater choice of programmes also responds 
to the demands of the viewers. In addition, the strengthening of the European independent sector ensures that 
European independents are given the possibility to establish themselves as strong players in the international 
market. Only a strong and strengthened European independent sector will allow it to counterbalance and reduce 
the EU-US trade deficit in the audiovisual sector in the long run.   
 
2. Creation of a true level playing field between independent producers and broadcasters 
 
The current market is characterised by a dominant broadcasting sector and a weakened independent sector, 
where broadcasters are in a position to impose the business conditions upon the independent producers. 
Although the TVWF-Directive does not regulate the terms of trade between broadcasters and independent 
producers, they should be taken into consideration when looking at the business conditions under which 
independent producers operate. In practice, the terms of trade between broadcasters and independent producers 
do not provide a framework for negotiations; rather one could argue that the terms of trade are imposed on the 
independents, which have very little room for actual negotiations. In this context we would like to express our 
particular concern about the bundling of rights in negotiations between broadcasters and independents, rather 
than being separately valued. This is of particular relevance in the light of new, digital rights where 
independents are in a weakened position. In addition, one should consider that broadcasters are tending to 
extend their in-house production arms and thus directly compete with the independent producers. We believe 
that independent producers therefore assume an important independent role in guaranteeing the maintenance of 
an important competitive and creative discipline on in-house production.  



 

  

3. Maintenance and increase of stimulating measures for independent producers 
 
Given the above-described remaining imbalances in the market, Endemol considers the maintenance of support 
measures as laid down in Article 5 of the TVWF-Directive as essential. Supporting measures like Article 5 are 
the means to create a true level-playing field between broadcasters and independent producers. Although the 
quota provisions have helped to create a small independent sector in Europe, the measures adopted so far have 
fallen short of achieving the main objective of creating a strong independent sector and exploiting the full 
potential of a competitive programme supply market. The rationale of having an independent quota remains, 
given that broadcasters are still dominant compared to independent producers. Therefore, Endemol considers it 
necessary not only to maintain the current quota provision for independent producers but also to raise the 
quota to 25%.  
 
Endemol believes that an extension of the scope of the Directive to new media platforms is essential in order 
to respond to latest technological developments and exploit Endemol’s potential as multimedia content 
provider. In order to ensure a healthy competitive supply market in the future, Endemol therefore considers the 
extension of the quota provisions to content commissioned by broadcasters on all relevant platforms, including 
Internet, TV, broadband and mobile applications as necessary.  
 
4. Stricter enforcement mechanisms 
 
The quota for independent producers has been introduced with the aim to stimulate and create a healthy 
competitive independent producers sector. However, we feel that the quota in its current form has not worked 
sufficiently. This is partly due to the fact that the quota is not sufficiently enforced at Member State level. 
While it is clear that the Member States are free to go beyond the quota provisions enshrined in the Directive, 
there are also differences in the Member States in monitoring the enforcement of these provisions. Finally, the 
“where practicable” clause makes it impossible for the quota provisions to be binding in the Member States. 
Endemol therefore calls for an exclusion of the clause from the text, and believes that any exception to the 
application of the Directive, should be clearly defined and justified in the Directive. Furthermore, Endemol 
calls for the establishment of a clear monitoring system for enforcement.  
 
5. A clearer definition of an independent producer at national level 
 
The current definition of an independent producer is too vague. This contributes to the impossibility of 
guaranteeing a true enforcement mechanism at national level, as it is currently not clear who qualifies for the 
definition of an independent producer. In Endemol’s opinion certain essential ingredients should therefore be 
common to all national definitions of an independent producer so that a clearer enforcement of the stimulating 
measures will be possible: 
 
o The main activity of an independent production company must be to develop and produce content; 
o It should own and control all of the Intellectual Property Rights (IPRs) to its programmes;  
o A producer and a broadcaster, directing their services to the same country, should not own more than 50% 

of each others’ companies; 
o A maximum of 75% of programmes should be produced and supplied to one broadcaster directing its 

services to the same country in any single year; 
o Independent producers must be able to choose their own facilities and staff.  
 
 
We believe that support for independent producers is crucial to the success of the development of the European 
audiovisual industry. We therefore hope that these views will be taken into account in the revision of the 
European media policy.   



 

  

SUBMISSION TO THE CONSULTATION ON THE REVIEW OF THE  
“TELEVISION WITHOUT FRONTIERS” DIRECTIVE  

 
“Protection of General Interests in Television-Advertising, Sponsorship, 

 Teleshopping and Self-Promotion” 
 

Endemol 
 
Endemol is a prominent international content developer, producer and distributor for television and on-line 
platforms. The company, headquartered in the Netherlands, has subsidiaries and joint ventures in 22 countries, 
including all major European and Latin American markets, the United States, South Africa and Australia.  
Since summer 2000, Endemol has been part of the Telefónica Group.  
 
Rapid technological developments have made the convergence among TV, telephone and computers a reality. 
This fundamentally changes the media landscape. The combination of Interactive with TV makes Endemol one 
of the few global players who can deliver a truly multimedia offering, which encompasses audio and video on 
both traditional and new interactive platforms.   
 
Our objective 
 
Endemol welcomes the opportunity to contribute to the Commission’s consultation on the review of the 
TVWF-Directive, which Endemol considers to be the cornerstone of EU audiovisual policy. Endemol aims to 
support a successful European content industry able to compete globally in the new media age.  
 
Advertising is crucial to the future development of the audiovisual industry. Independent producers are heavily 
dependent on the revenues gained from advertising, marketing and sponsorship, as these permit investment in 
independent development and thus contribute to the creation of European independent works. In order to allow 
a greater flexibility in the advertising market, making it possible for advertisers to invest further in the 
audiovisual industry, we would like to call on the Commission to take the following points into consideration: 
 
1. A flexible regime for advertising provisions 
 
As a starting point Endemol would like to stress the difference between the more flexible parts of the provisions 
of the TVWF-Directive and the very detailed harmonisation on advertising rules. For a healthy and competitive 
European audiovisual industry to develop, we consider a greater flexibility and deregulation of some of the 
very detailed advertising rules enshrined in the Directive as necessary. Given the rapid technological 
development, Endemol believes that the very strict advertising regulation holds back European programme 
makers and advertisers when compared to their US counterparts. A light-touch regulatory approach would 
allow advertisers to invest in the audiovisual industry. This would strengthen the European audiovisual industry 
and thus contribute to the competitive position of the EU against the US. 
 
Consumer marketing and sponsorships are essential means for Endemol to obtain revenues. These flow into 
programme development and production, and thus contribute to the development of employment and growth 
in Europe. In addition, advertising revenues help to market programmes abroad. Endemol is one of the few 
European producers successfully selling programmes and formats to the US. Endemol is thus in a good position 
to compare the opportunities granted US producers by a light-touch regulatory regime when it comes to 
sponsorship, consumer marketing and advertising.   
 
Endemol understands that the maintenance of certain public service conditions is essential, including pluralism, 
cultural and linguistic diversity, consumer protection and the protection of minors. We therefore believe that it 
is essential to maintain a clear distinction between advertising and other content. However, we do believe that it 
is equally important not to undermine potential sources of revenue for programme development and production, 
as the European programme industry might otherwise be disadvantaged in comparison with US producers.   



 

  

2. Strengthening of self-regulation 
 
Endemol is aware of the concerns of the EU legislators that the distinction between advertising and other 
content could be blurred. However, we would like to provide assurances that we are in favour of maintaining 
the current distinction between advertising and other content. Endemol believes that the separation of editorial 
content from commercial content is in the interests of all players, including broadcasters, content producers, 
regulators and the consumer. It is essential to Endemol that viewers have confidence in the integrity of its 
programmes, our presenters and participants.  
 
In order to enhance consumer confidence in advertising, Endemol encourages the further development of 
Codes of Conduct and self-regulation in the field of advertising.  
 
3. New forms of advertising provisions 
 
Endemol aims to be a global leader in developing and exploiting creative and market-driven content across 
television, telephone and computer platforms. Interactivity will become core to broadcasting and contribute to 
the development of the European cultural identity. Due to the new technologies the consumer will be 
empowered to an unprecedented degree. Endemol believes that new technologies will bring wonderful 
opportunities. Therefore, Endemol also considers new forms of advertising as a challenge.  
 
Endemol believes that an extension of the scope of the Directive to new media platforms is essential in order to 
respond to latest technological developments and exploit Endemol’s potential as multimedia content provider. 
Endemol believes that new forms of advertising will play a crucial role in the future media landscape and 
therefore calls on the Commission to clarify the conformity of new forms of advertising provisions with the 
TVWF-Directive.  
 
For new forms of advertising to develop, Endemol suggests that a framework be set up, which would primarily 
be based upon self-regulation. This would have the advantage of being voluntarily adopted by industry, be 
adaptable to latest technological changes and strengthen consumer confidence. It is in Endemol’s interest that 
self-regulatory Codes of Conduct are in line with the Community’s consumer protection rules. Therefore, new 
forms of advertising should be clearly identifiable, comply with national and European legislation on 
misleading and comparative advertising and respect fundamental principles such as the protection of minors, 
human dignity and non-discrimination on the basis of race, sex or religion etc. In addition, Endemol is in favour 
of strengthening the enforcement mechanisms for self-regulatory codes and bolstering the complaint handling 
mechanisms.   
 
 
We believe that support for independent producers is crucial to the success of the development of the European 
audiovisual industry. We therefore hope that these views will be taken into account in the revision of the 
European media policy.   


