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1. Introduction – The principles

Harmonisation of regulation - also in the field of television – is an essential
prerequisite to obtain a real Internal Market for the free circulation of television
services. This paper should be read in conjunction with the country of origin
principle; imposing more stringent regulation for local productions aimed at local
markets might de facto hamper the development of productions aimed at export to
other Member States. Cable has since its conception been the promoter of cross-
border television.

It is important to ensure that any new EC television regulation does not undermine
existing EC rules such as the new Telecom Package and the e-Commerce Directive.
These instruments should remain intact.

A light regulatory approach is required in today’s rapidly changing media
environment. The principles mentioned below should enable for this objective to be
achieved.

Regulation should be:

▪ Based on clearly defined policy objectives,
▪ Proportionate,
▪ Strengthen legal certainty in a dynamic market,
▪ Technology neutral,

In general, ECCA favours a more horizontal approach towards regulating the media
sector covering not only traditional broadcasters but also new forms of broadcasting.

2. Specific issues

Must-carry

Must-carry is the obligation to provide a technical service to certain broadcasters and
needs to comply with the conditions as stipulated in Article 31 Directive 2002/20/EC
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(Universal Service Directive). One of the objectives of this provision has been  the
harmonisation of existing national must-carry regimes. and, strictly applying the new
must-carry provision at national level would strengthen the Internal Market. The same
applies for the interoperability issue with regard to Digital TV as regulated by the
Directive 2002/21/EC (Framework Directive).

In general terms, cable operators have been heavily regulated, for instance, in the case
of must-carry and regarding the exploitation of cable networks/services.

Quotas

Article 4 of the TVWF Directive provides that:

“Member States shall ensure where practicable and by appropriate means, that
broadcasters reserve for European works [] a majority proportion of their
transmission time, excluding the time appointed to news, sports events, games,
advertising, teletext services and teleshopping. This proportion, having regard to the
broadcaster’s informational, educational, cultural and entertainment responsibilities
to its viewing public, should be achieved progressively, on the basis of suitable
criteria.”

In recent debates the sustainability of quotas has been questioned. There seems to be
general acceptance that the existing quota regimes are no longer relevant in parts of
today’s market. The support for this type of restrictive regulation seems to decrease. It
is generally argued that the existing quotas regulation is no longer adapted to today’s
market situation.

The existing system penalises the emergence of new services (e.g. niche channels,
NVOD) by obliging these channels - which have a limited target audience – to invest
in content that falls beyond the scope of the niche offering With a reference to the
necessary practicability of the quotas regime - and proportionality - this leads to the
conclusion that for new services (or emerging markets) the quota requirements should
not apply. For the cable sector this is a crucial issue since the success of digital TV
depends heavily on “new services” such as niche channels and interactive television.

The public hearing on quotas, held on 23 June 2003, confirmed the need for a
proportionate approach with regard to applying quotas on others than (analogue)
traditional broadcast.

Near video on demand (NVOD) and video on demand (VOD)

These types of services are most appropriate for distribution over cable networks both
from a commercial and technical point of view. Already in 1995 the Commission
identified cable as the medium “par excellence” for multimedia services. Cable is
considered a stable technology offering high picture and sound quality which due to
its potential large capacity can also provide new and additional services – Digital
interactive TV, Broadband internet, etc. In the perception of the public both (NVOD
& VOD) services are, if not identical, very similar.
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Nevertheless, under EC regulation both services are subject to different legal regimes.
NVOD is subject to the more stringent regime of television regulation, whereas VOD
is subject to the more liberal regime of Information Society services. This constitutes
a handicap for a progressive transition towards VOD.

There is an urgent need to carefully reconsider the proportionality principle for the
application of the TVWF requirements in particular with regard to NVOD. Does any
policy objective require that NVOD is made subject to the TVWF requirements, in
total or partially?

A balance should also exist between these objectives and other EC policy objectives
such as the promotion of broadband and new broadband services as NVOD and VOD.

It should be a matter of policy to have a completely harmonised approach for the
whole of the EU for such services.

Broadband and broadband services cannot afford a fragmented market. Investments
require a market with a large footprint, which the EU can deliver through harmonised
regulation.

Article 2a TVWF Directive

Paragraph 1 of Article 2a TVWF Directive contains the raison d’être of the Directive,
notably, the freedom of reception and retransmission of television broadcasts from
other Member States. Paragraph 1 of Article 2a TVWF Directive guarantees inter alia
that whatever platform is used to retransmit a foreign broadcast, national law may not
intervene – technology neutrality. This provision also covers the retransmission of
broadcasts coming from European satellite networks.

It is evident for all those involved in the media industry that derogation from this
provision should be restricted to a minimum.

Contact Committee

During the public hearing on the application of the TVWF Directive and in particular
to the creation of a European Media Regulators Group parallels were drawn the
Communications Committee and the ERG in the telecommunications field.

The existing European Regulators Group (ERG) has since its conception at the end of
2002 raised concerns among the industry for its lack of transparency, absence of clear
delimitation of powers and its unclear relationship with the Communications
Committee.

To avoid the same from happening in the media environment it would be justified to
make the Contact Committee more transparent – for instance, by granting observer
status to industry representatives – and invite media authorities to its meetings. The
latter is also customary within the Communications Committee.
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3. Conclusion

In summary, the cable industry would welcome a proportionate regulatory approach
towards the variety of television services that exist today. This would also be in line
with related EC regulation such as Information Society services and electronic
communications services.

In addition, in order to avoid fragmentation of the EU market ECCA supports a more
harmonised approach – compared to the current minimum harmonisation - with
regards to the TVWF Directive, in particular regarding new services in emerging
markets.

ECCA hopes that the above may contribute to the discussions in the context of the
revision of the TVWF Directive.


