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EASA Submission to DG EAC Consultation on the Review of
the Television Without Frontiers Directive

1. Introduction to EASA

The European Advertising Standards Alliance (EASA) is the single voice of the
advertising industry on self-regulation. We have a unique structure, with membership
comprising 28 advertising self-regulatory bodies (SROs) and 12 European advertising
industry associations representing advertisers, agencies and the various media (TV, radio,
cinema, press, magazines, directory publishers and the internet).

More details about the EASA, including our cross-border complaints system, can be found
at www.easa-alliance.org.

2. Self-regulation of advertising

Self-regulation is a system whereby the advertising industry actively polices itself. The
three parts of the industry – the advertisers who pay for the advertising, the advertising
agencies responsible for its form and content, and the media which carry it – work together
to conform to advertising standards and to set up a system to ensure that advertisements
which fail to meet those standards are quickly corrected or removed.

Self-regulation can play an important role in safeguarding consumers’ interests. EASA is
in active dialogue with the Commissioner for Health and Consumer Protection, Mr. David
Byrne, to discuss ways in which advertising self-regulation can help achieve the
Commission’s goals, and to impress upon him our ongoing commitment to making self-
regulation even more effective.

Self-regulation provides a swift, flexible and cost-effective means of ensuring that
consumers are neither misled nor offended, while the industry benefits from the
maintenance of high advertising standards and increased consumer confidence.  In a
swiftly-evolving environment, we believe that self-regulation is more effective than
detailed legislation or statutory regulation, because it can adapt more quickly and easily in
response to market developments.

As a general rule, national self-regulatory organisations (SROs) have responsibility for
advertising in all media.  This allows for a coherent approach to the implementation of the
existing codes, irrespective of whether or not the codes are media specific or not. An
exception is the UK, where a distinction has historically been drawn between broadcast
and non-broadcast advertising. The Advertising Standards Authority (ASA) regulates non-
broadcast advertising according to the self-regulatory British Codes of Advertising
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Practice (CAP), while broadcast advertising is subject to statutory codes issued by the
Independent Television Commission and applied, in the first instance, by the Broadcast
Advertising Clearance Centre (BACC) in the case of television and the Radio Advertising
Clearance Centre (RACC), for radio. An Admark (i.e. trustmark) scheme for internet
advertising has been developed.

However, this is in the process of changing. The UK Communications Bill permits the
new communications regulator OFCOM to contract out its functions and to look for self-
regulatory solutions where appropriate. The Bill defines "effective self-regulation" as
having (a) independently-administered procedures, and (b) adequate funding arrangements.
The UK Advertising Association is chairing an industry Task Force, comprising
broadcasters, the Interactive Advertising Bureau, advertisers and agencies, to examine the
feasibility of setting up a self-regulatory system for broadcast advertising, comprising pre-
clearance, code ownership and complaints handling.

3. The TVWF Directive

The EASA’s interest in the TVWF directive is centred on the provisions which govern
advertising.  We were pleased to note the European Parliament’s rapporteur stating that
“The Commission is satisfied, overall, with the application of the Directive’s provisions
on quotas, advertising, and protection of minors: it has provided a flexible, but adequate,
framework for self-regulation by the industry and regulation by Member States (EP Draft
Report on the application of TVWF)”. We welcome the consistent interest shown by DG
EAC in the possibilities of self-regulation in this area, and specifically the explicit
reference to self-regulation as a means of delivering the general interest objectives with
regards to new advertising techniques (DG EAC Working Paper 3, Question 8).

We recognise that the future scope of the Directive is a very wide-ranging question and
that the EU institutions will need to consider other policy objectives – such as the
protection of minors from harmful programming content – alongside advertising issues.

We would like to stress, with regard to advertising that there should be no extension of
broadcasting regulation to new media. This is a key point. The current position, where
broadcast media are subject to a greater degree of statutory regulation than non-broadcast,
reflects the reality that broadcast media use a public resource (i.e., spectrum) for which a
licence has historically been required. This is not the case for new media.   Self-regulation
has already proved itself to be effective for other media, protecting consumers’ interests.
We therefore oppose the introduction of additional legislation for advertising in the new
media.

Inevitably, in the digital era, there will be a degree of convergence between broadcast and
non-broadcast media as the distinction we refer to above becomes less clear. But it is
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important that this convergence is on the basis of broadcast media moving increasingly
towards the self-regulatory disciplines, rather than vice-versa.

We believe that the strengths of self-regulation, as set out in our opening paragraphs,
are such that this is the best workable solution.

Television advertising to minors

The European Commission carried out a survey in 2000, ‘Study on the impact of television
advertising and teleshopping on minors ‘, studying the existing codes and laws applying to
advertising.  The study concluded among other things, that there are already substantial
codes and laws regarding advertising to minors, including codes or laws for broadcast
advertising to children in all EU Member States, and that no additional codes or laws are
necessary.  Self-regulation of advertising is characterised by being able to adapt more
quickly and easily in response to developments in society and advertising practice, than
legislation.  We therefore consider that self-regulation is more appropriate than detailed
legislation or statutory regulation in the current rapid-evolving environment of advertising.

The European Parliament itself has explicitly recognised the value and effectiveness of
self-regulation in this field: “Most Member States have proved/established co-regulation
and self-regulation systems, even before the TVWF Directive was approved, and this self-
regulatory regime is a relevant step forward. Practices which have been developed for the
practical implementation of the TVWF Directive on minors’ protection issues are a good
example of balance between EU legal framework, national regulation and sectoral self-
regulation” [EP Draft Report on the application of TVWF].

In line with this, the European Commission’s Fourth Report on the TVWF Directive (6
January 2003) already stated that “the [INRA] study shows that the provisions of the
Directive provide an adequate and flexible framework for Member States rules in this area.
It is worth noting the extensive use of self-regulation in this area, both in respect of the
rules applied and the complaints procedures available. (...) The number of complaints is
extremely low, and has not increased significantly throughout the period covered by the
study, showing that the Directive as implemented in the Member States works effectively”
[Fourth Report COM (2002) 778 final, page 13]. In this very document, the European
Commission “calls on all stakeholders to continue their efforts to guarantee the protection
of minors and human dignity” under the Council Recommendation of 24 September 1998.

In this context, it is clear for EASA that the current TVWF Directive provides flexible,
adequate and proportionate regulation for the proper protection of minors with regard to
TV advertising, which, along with the effective self-regulation tools already is in place,
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constitute a flexible and effective framework for this issue. The advertising industry is
strongly committed in this area to effective self-regulation initiatives.

Television advertising of alcohol

DG SANCO has for the last twelve months put increasing focus on alcohol advertising.
EASA has met with both Commissioner Byrne, as well as with the Working Group on
‘Alcohol and Health’ of DG SANCO.  At these meetings, we have provided compelling
evidence that self-regulation of advertising can effectively deal with breaches of codes, as
well as ensuring that industry follows both the European and national industry codes and
rules.

The increase of awareness of existing codes and laws related to alcohol advertising is
being addressed at EASA’s Self-Regulatory Roadshow, which has been designed to
explain and promote self-regulation to practitioners, politicians and government
representatives.  The Roadshow has so far been conducted in Spain, France and Austria,
and will by the end of the year have been run in the Netherlands, Germany and Hungary.
In conjunction with the Roadshow, EASA has drawn up a Statement of Common
Principles and Operating Standards of Best Practice for how self-regulation is carried out1.
We have spoken to all alcohol producers’ associations concerning the implementation of
effective self-regulation and the implementation of The Amsterdam Group’s Common
Standards for alcohol advertising.  Among our initiatives, for completion in 2003, is the
implementation of copy advice2 in all Member States.  A system for pre-clearance3 of
alcohol advertising has furthermore been set up in Spain and Ireland, and monitoring of
advertising by Self-Regulatory Organisations across Europe has also been established.  In
the case of Ireland, the self-regulatory body has already seen the result of this, in terms of a
considerable reduction of complaints on alcohol advertising.

The system for the self-regulation of advertising is aware of the challenges related to
alcohol advertising and proactively addressing them.  Self-regulation of advertising, being
a system that is flexible and can promptly take up developments in society and within
advertising, has shown that it is capable of addressing the challenge related to this
particular sector.  EASA’s statistics clearly illustrate that complaints regarding advertising
of alcohol are limited, and we therefore support the Chairman of the TVWF hearing’s

                                                
1 To see the Statement of Common Principles and Operating Standards of Best Practice, please click
here
2 Copy advice: Advice on a proposed advertising campaign provided by a regulatory body, usually on a
non-binding basis
3 Pre-clearance: Examination of an advertisement by a regulatory body as a compulsory precondition of
publication or transmission
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comment at the meeting of 3 April, that the discussions have not proved any need for a
revision of the article concerned.

Self-regulation and online media

On the specific question posed by DG EAC about the role which self-regulation can play
in delivering general interest objectives with regard to new advertising techniques, we
would like to underline that the basis for all self-regulatory advertising codes is the ICC
International Code of Advertising Practice.  At the heart of the ICC Code are the principles
which appear in Art. 10 and 12 of the TVWF Directive, requiring advertisements to be
‘decent, honest and truthful’, and outlawing discrimination.  These principles are similarly
enshrined in all national advertising codes.

The EASA and several of its members participate in the ICC’s Code Revision Taskforce,
which regularly reviews and updates the codes.  Revision of the ICC Sponsorship Code is
currently being completed and work is underway on the revision of ICC Guidelines on
Advertising and Marketing on the Internet, to extend to interactive advertising.

This of course means that it is possible to ensure that Codes apply equally to advertising in
the new media, and also to ensure that consumers have a similar level of protection
throughout the EU.

Practical and logistical considerations alone make it hard to see how the resources of
statutory regulators will allow detailed intervention across the number of channels which
will be created in a digital environment. Additionally, consumers’ expectations, and
indeed the issues involved, are likely to be significantly different in the digital world.

There are many positive experiences of self-regulation in the online media, which can be
read across into these new “broadcast” advertising techniques. There are also examples of
self-regulatory initiatives being taken by the industry. We now set out these examples in
turn.

Self-regulation of new forms of advertising is a better solution than detailed legislation.
New advertising techniques are still in a stage of development and experimentation, to
which self-regulation’s flexibility is better suited than rigid legislation.  We believe that
the positive experiences from the online world, which is of course not subject to the
regulatory structure of the TVWF directive, can demonstrate this.

A majority of the SROs in membership of EASA deal with complaints about advertising
on the internet, and have reported a steady increase in complaints, although these still only
represent around 1% of total complaints to SROs.  Four of these countries have specific
codes for advertising in the new media (France, Spain, UK and Sweden.) and some of the
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initiatives taken at the national level,  for example in Spain and the UK, include  trustmark
schemes.

An interesting example of how an SRO can deliver effective consumer protection online
comes from Spain, with the Confianza Online system.

Confianza Online: An example of self-regulation of e-commerce and interactive
advertising

This Code was developed by Autocontrol, the Spanish SRO, in co-operation with the
Spanish e-commerce association (AECE), and in consultation with, among others,
Interactive Bureau Spain (IAB Spain).  The Code was launched at the end of 2002.  The
system covers commercial communications and contractual transactions with consumers,
and has four essential elements:

1) an ethical code on e-commerce and interactive advertising,
2) mechanisms for the application of the codes through Alternative Dispute Resolution
(ADR),
3) a Secretariat which acts as a common “contact point” for complaints on both advertising
and B2C areas, and
4) a trustmark (called “Sello de Confianza”).

The ADR-mechanisms work through the Complaint Adjudication Jury for Commercial
Communications of the Spanish SRO, Autocontrol (for advertising), and the consumer
arbitration council Junta Arbitral Nacional de Consumo (for contractual issues), both of
which adhere to  DG SANCO's EEJ NET scheme.

The secretariat is operated jointly by Autocontrol and AECE.

Companies are invited to subscribe to the Code by signing up a statement of responsibility.
Signatories found to have breached the Code must comply with the decision delivered by
the ADR –which will be published on Confianza Online’s website- and withdraw or
modify their advertising in consequence. Otherwise, they might be withdrawn their right to
use the Trustmark (Sello de Confianza) and even being expelled from membership.

EGTA’s Guidelines for Commercial Communications on New Interactive Services:
An example of operational self-regulation

The European Group of Television Advertising (EGTA), which represents TV advertising
sales departments and sales houses, adopted Guidelines related to commercial
communications on the new interactive services in May 2001. These enable EGTA sales
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houses to market advertising space on the interactive services, with a clear degree of
protection for consumers; they are primarily a working tool that EGTA members already
use on a daily basis.

Summary of the Guidelines

In order to ensure that the new media develop fully within a framework of trust and
stability (in the interests of both users and the players of this virtual universe4), the EGTA
suggests that a legal framework based primarily on self-regulation be set up. Such a system
offers the two-fold advantage of voluntarism (being adopted by industry) and future-
proofing (being adaptable to developments taking place in the fast-moving multimedia
sector.)

We refer to the submission being made to this consultation by the EGTA for the detailed
content of these guidelines. Key features of the guidelines include the fact that they apply
to all types of ‘on-screen’ commercial communication that are either interactive or linked
to an interactive service: i.e. interactive advertising, including advertising on the Internet,
SMS, interactive TV and advertising in its virtual universes (“walled gardens”). EGTA
member operators adhere to existing national and European legislation on commercial
communications as well as the self-regulatory rules on, e.g., advertising aimed at children,
alcohol, and pharmaceutical products. The Guidelines’ principles include that commercial
communications must be clearly identifiable. These commercial communications must not
cause widespread public offence, infringe the respect for human dignity, cause
discrimination on the basis of race, sex, religion, political convictions, etc. They must also
not be detrimental to the protection of the environment, consumers, and privacy.

The EGTA is a member of EASA and its Guidelines have been positively welcomed by
EASA. We are currently looking into extending this approach within EASA’s membership
in the form of Best Practice Guidance Note.  The Guidance note is intended to be used by
SROs in their future reviews of national advertising codes, in order to have a common
reference and policy towards advertising through electronic interactive services.  EASA
members will continue to exchange information on self-regulatory principles in the new
environment, with a view to determining whether a set of shared European principles will
emerge.

                                                
4 Virtual universe: generic term designating any digital memory area or network of interconnected
memory areas, whether physically inter-connected (such as data-processing or TV cables) or through
waves (such as satellite, GSM, Wi-Fi), within which the user can navigate thanks to predetermined
menus. For instance, the Internet or interactive services accessed through a remote control device are
virtual universes.
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A possible new application for self-regulation: virtual sponsorship

EASA agrees with the conclusions of the study by Bird & Bird that virtual techniques
are more accurately described as virtual sponsorship, rather than advertising. There are
already a number of self-regulatory initiatives in this field: operators (VIA), rights
holders (FIFA) and broadcasters (EBU). It may well be that moving towards a single
European Code in this area could be helpful in terms of legal certainty, in which case
EASA, as the single voice for European self-regulation, bringing together all relevant
players (advertisers, agencies, broadcasters – as well as SROs) would be a very
interested party in the development of such a Code.

Fortunately, work is already in progress at the International Chamber of Commerce.
The ICC is considering whether its Code on Online Marketing should be extended to
cover virtual techniques. This would be a preferable approach to attempting to merge
the existing initiatives referred to above, or even of adding to them. The two
advantages of the ICC approach are (1) that its work is based on advertising concerns,
rather than wider commercial interests and, crucially, (2) that the national Codes
enforced by EASA’s SRO members are all rooted in ICC Codes. Therefore, high-level
agreement at the ICC could deliver the legal certainty sought by the European
Commission while retaining the strengths of self-regulation as referred to above.  The
other initiatives (VIA, EBU, FIFA), could then continue to apply to the specific
business needs of the parties concerned.

4. Conclusions

The advertising community which EASA represents is committed to self-regulation as a
good business practice.  As stated in our submission to the consultations on the Green
Paper on Consumer Protection, EASA's ongoing concern is to ensure that self-regulation
continues to operate efficiently as a complement to framework legislation.  It is vital that
any measures adopted should result in strengthening self-regulation and creating an
environment, in which it can work to the best effect, rather than hindering its operation or
making its task more difficult.

Self-regulation has already proved its effectiveness in the online world. We believe it
could also do so in the new digital broadcasting landscape.
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